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Each level of criminal court in Ontario has promulgated Rules of Practice pursuant to s. 482 of the Criminal Code.! 
Additionally, courts have created substantive practice directions that have the same effect as promulgated Rules 
and, in some instances, vary across judicial regions. Practice directions were a mainstay during the COVID-19 
pandemic and were subject to change as local health directions and protocols changed. 


The Supreme Court of Canada decisions in А. v. Cody? and В. v. Jordar? have affected both the manner in which 
Rules of Practice and practice directions are interpreted and applied, and, as anticipated, trial courts are taking a 
more proactive rule in the management of criminal trials. 


In 2019, there were significant changes to the substantive criminal law, including the hybridization of more criminal 
offences, increasing the maximum penalty for all summary conviction offences to two years less a day, changes to 
the jury selection procedure and the elimination of preliminary inquiries for most indictable offences other than those 
which carry a maximum penalty of 14 years or more. These substantive changes will also affect practices and 
procedures before trial courts. 


Rules of Practice do not confer jurisdiction on the respective levels of court. In respect of all courts, jurisdiction is 
found in the Criminal Code or other federal or provincial statutes that govern quasi-criminal proceedings. 
Additionally, the Superior Court of Justice is a court of inherent jurisdiction beyond the statutory jurisdiction granted 
by Parliament or the Legislature. Each court has jurisdiction over distinct matters: 

Ontario Court of Justice 


e Criminal trial court of all summary conviction matters where the maximum period of imprisonment is two 
years less a day 


e Criminal trial court for absolute jurisdiction indictable offences as particularized in s. 553 of the Criminal 
Code 


* Criminal trial court for indictable offences (other than those listed in s. 469 of the Criminal Code) where the 
accused elects to be tried by an Ontario Court of Justice judge 


e Criminal trial court for most Youth Criminal Justice Act matters 


e Preliminary inquiries in respect of non-absolute jurisdiction indictable offences, where the maximum 
penalty is imprisonment of 14 years or more where a preliminary hearing requested by accused or Crown 


e Provincial Offences Act appeals pursuant to ss. 116(2)(a) and 135 of the Provincial Offences Ас? 


e Provincial offences prosecuted under Part Ш of the Provincial Offences Act 


Superior Court of Justice 
e Criminal trial court for s. 469 Criminal Code indictable offences with a jury 


e Criminal trial court for all other indictable offences where accused has not elected to be tried in the Ontario 
Court of Justice by either judge alone or judge and jury 


Раде 2012 
OVERVIEW 


Appeal Court in respect of summary conviction offences from the Ontario Court of Justice pursuant to ss. 
813 and 830(1) of the Criminal Code 


Appeal Court in respect of provincial offences appeals pursuant to s. 116(2)(b) of the Provincial Offences 
Act where an Ontario Court of Justice judge has heard a trial under Part IIl of the Provincial Offences Act 


Extraordinary remedies including certiorari, mandamus and prohibition from Ontario Court of Justice trial 
proceedings under either the Criminal Code or the Provincial Offences Act 


Extradition court 
Court of inherent jurisdiction and court where originating applications for constitutional/Charter$ relief can 
be brought 
Court of Appeal 
All appeals from Indictable offences regardless of what level of court heard the trial 


Second level of appeal from summary conviction proceedings, by leave only on a question of law, pursuant 
to s. 839(1) of the Criminal Code 


Appeals under the Provincial Offences Act, only with leave of the Court pursuant to ss. 131 and 139 
Appeals from decisions made on extraordinary remedies including certiorari, mandamus and prohibition 


Appeals from extradition committals and judicial review of ministerial decisions to surrender in extradition 
context 


Review of release orders in respect of s. 469 offences with leave of the Chief Justice or his or her 
designate 


Footnote(s) 


1 


o a Ff W PN 


R.S.C. 1985, с. C-46. 

[2017] S.C.J. No. 31, 2017 SCC 31 (S.C.C.). 
[2016] S.C.J. No. 27, 2016 SCC 27 (S.C.C.). 
S.C. 2002, c. 1. 

R.S.O. 1990, c. P.33. 


Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to the Canada Act 
1982 (U.K.), 1982, c. 11. 
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CONCORDANCE 
New Rules — Effective Nov. 2021 1993 Rules SI/93-169 
1 Application and Interpretation 2 
2 Definitions 1 
3 Forms - 
4 Practice Directions Е 
5 Computation of Time 
6 Court Documents 
7 Manner and Service of Filing 5 
8 Time for Serving and Filing Notice of Appeal 4 
9 Extension or Abridgement of Time 7 
10 Manner of Hearing - 
11 Certificate Respecting In Camera Proceedings, Sealing - 
Orders, Publication Bans 
12 Original Papers and Exhibits 11 
13 Representation of Parties z 
14 Change in Representation = 
15 Арреа! Мападетепї = 
16 Status Court and Purge Court - 
17 Summary Determination of Appeals = 
18 Abandonment and Reinstatement of Appeals 30 
19 Reasons for Judgement and Final Orders 29 
20 Post-Sentence Report 36 
21 Motions - General = 
22 Applications for Release Pending Appeal 31, 32 
23 Applications to seek a Review Under S. 680 of the Code - 
24 Applications to Review a Decision Respecting Judicial 34 
Interim Release Under S. 18(2) of the Extradition Act 
25 Applications for Leave to Appeal a Decision of the = 
Summary Conviction Appeal Court 
26 Applications to Stay a Driving Prohibition Made in = 
Summary Conviction Proceedings Pending Appeal 
27 Motions for Leave to Introduce Fresh Evidence E 
28 Motions for Directions 19 


29 Motions to Expedite Production of Transcripts - 


30 Motions for Leave to Intervene in an Appeal 23 
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43 
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46 
47 
48 
49 
50 


51 
52 
53 
54 
55 
56 


57 
58 
59 
60 
61 
62 
63 
64 


65 
66 
67 


Motions to Appoint Amicus Curiae 

Motions to Remove Lawyer of Record 

Application of this Part (Part IIl — Solicitor Appeals) 
Notice of Appeal in Solicitor Appeals 

Amendment of Notice of Appeal 

Transcripts - Ordering 

Transcripts - Production 

Transcripts — Prescribed Contents 

Appeal Books 

Factums 

Sentence Appeals 

Books of Authorities 

Compendiums 

Perfecting the Appeal 

Failure to Perfect the Appeal 

Listing Appeals 

Appeals in Writing 

Application of this Part (Part IV - In-Person Appeals) 
Application of the Rules Governing Solicitor Appeals 


Orders Modifying or Relieving 


Compliance with Certain Requirements and Rules 
Application (Part V — Inmate Appeals) 

Definitions (Inmate Appeals) 

Notice of Appeal 

Original Papers and Exhibits 

Extension of Time 


Application for Leave to Appeal in Summary Conviction 
Appeals 


Transcripts 

Appeal Books 

Preparing an Appeal to be Heard 
Presence of Appellant 

Appeals in Writing 

Appeal Conversion 

Application (Part VI — Mental Disorder) 


Definitions (Part VI — Appeals Made Under Part XX.1 of 
the 


Criminal Code — Mental Disorder) 
Hearing to be Expedited 
Notice of Appeal 


Transcript 
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1993 Rules 51/93-169 


Appeal Books 41 
Factums 42 
Preparing an Appeal to be Heard - 

Applications Respecting Disposition and Placement 45 


Positions Under Appeal 
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COURT OF APPEAL RULES OVERVIEW 


Introduction Appellate review of verdicts in criminal cases is grounded in statute and not the common law. An 
appellate tribunal has no inherent jurisdiction to entertain an appeal in criminal cases. Thus, in order for any right of 
appeal to exist, or any powers to be exercised by a court of appeal, it must be founded in statutory authority, either 
expressly or by necessary implication.’ A right of appeal is governed by the Criminal Code and, as to procedure, by 
the rules of court of the relevant jurisdiction.? 


The Criminal Appeal Rules govern all appeals from indictable trials and appeals from decisions from Summary 
Conviction Appeal judges and judges sitting on extraordinary remedy applications. The Court of Appeal for Ontario 
is a court of statutory jurisdiction. Jurisdiction in respect of appeals is governed by the relevant provisions of the 
Criminal Code. The Criminal Appeal Rules do not confer jurisdiction where none exists in a statutory instrument. 


As Sharpe J.A. held in 1196158 Ontario Inc. v. 6274013 Canada Lid., albeit in the context of the Rules of Civil 
Procedure: 
Failure to enforce rules and orders undermines public confidence in the capacity of the justice system to process disputes 
fairly and efficiently. On the other hand, procedural rules are the servants of justice not its master. ... We should strive to 
avoid a purely formalistic and mechanical application of time lines that would penalize parties for technical non-compliance 
and frustrate the fundamental goal of resolving disputes on their merits.? 
While both the accused and the Crown are required to comply with the Court of Appeal Rules, it has been stated 
that the Crown has a higher onus, particularly when it is appealing an acquittal.^ 


On November 1, 2021, the Court of Appeal for Ontario repealed the Criminal Appeal Rules, SI/93-169 and issued 
new Rules of Practice. Those rules were subsequently amended on March 7, 2022. The new Rules (as amended) 
resulted in significant changes to the manner in which criminal appeals are to be processed at the Court of Appeal. 
Some practices that were provided for in a March 1, 2017 practice direction have now been incorporated into the 
new Rules. Other practices now codified in the new Rules emerged during the COVID-19 pandemic as the court 
pivoted to allow for the use of technology to process and hear appeals. This includes electronic filing requirements 
for transcripts, appeal books and factums; electronic filing of motions; a new procedure for dealing with bail pending 
appeal release orders and extensions of the same; a new Notice of Appeal form; and remote appearances for 
motions, among other things. The annotations under "Practice Commentary" are largely based on cases decided 
under the former Rules. 


Footnote(s) 
1 R.v. Hamilton; R. v. Rhingo, [1997] O.J. No. 1110, 115 C.C.C. (За) 89 (Ont. C.A.). 
2 R.v. Hill, [1975] S.C.J. No. 137, [1977] 1 S.C.R. 827 (S.C.C.). 


Page 2012 
COURT OF APPEAL RULES OVERVIEW 


3 1196158 Ontario Inc. v. 6274013 Canada Ltd., [2012] O.J. No. 3877, 2012 ONCA 544 at para. 19 (Ont. C.A.). 
4 Р. у. Jourdain, [2001] O.J. No. 3850, 150 O.A.C. 314 (Ont. C.A.). 
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COURT OF APPEAL FOR ONTARIO CRIMINAL APPEAL RULES 


The Court of Appeal for Ontario, pursuant to ss. 482(1), 482(3) and 482.1(1) of the Criminal Code, R.S.C. 1985, c. 
C-46, repeals the Criminal Appeal Rules, SI/93-169, 1993 Canada Gazette, Part Il, and hereby makes the annexed 
Criminal Appeal Rules, effective November 1, 2021. 

October 15, 2021 

Chief Justice George R. Strathy 

Effective: November 1, 2021 


Amendments Released: March 7, 2022; October 20, 2022 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: httos:/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf ГЇ. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 
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COURT OF APPEAL FOR ONTARIO CRIMINAL APPEAL RULES 
PART I- GENERAL MATTERS 


1. APPLICATION AND INTERPRETATION 

Application 

(1) 

These rules are enacted pursuant to ss. 482(1), 482(3) and 482.1(1) of the Criminal Code, R.S.C. 1985, c. C- 
46, and, subject to subrule 1(2), apply to all proceedings within the jurisdiction of the Court of Appeal for 
Ontario instituted in relation to any matter of a criminal nature or arising from or incidental to any such 
proceeding, including appeals and reviews under: 

a. 

The Criminal Code; 

b. 

The Youth Criminal Justice Act, S.C. 2002, c. 1; and 

c. 

The Extradition Act, S.C. 1999, c. 18. 

(2) 


These rules do not apply to appeals under the Provincial Offences Act, R.S.O. 1990, c. P.33. 


Interpretation 


(3) 
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These rules shall be liberally construed to secure the fair and expeditious determination of criminal 
appeals. 
Matters Not Provided For 


(4) 


Where matters are not provided for in these rules or the court’s practice directions, the court, a judge or the 
Registrar may adopt any procedure that is not inconsistent with these rules. 


(5) 

A party may, on notice, bring a motion for directions as to the procedure referred to in subrule 1(4). 
Short Title 

(6) 

These rules may be cited as the Criminal Appeal Rules. 

Commencement and Revocation 

(7) 


These rules come into force on November 1, 2021, and on that day the Criminal Appeal Rules, SI/93-169, 
1993 Canada Gazette, Part Il, are revoked. 


Transitional Provisions 
(8) 
Subject to subrule 1(9), these rules apply to all proceedings described in subrule 1(1), whether commenced 


before or after these rules come into force, except in respect of steps already taken under the preceding 
rules. 


(9) 


Unless otherwise directed or ordered by a judge, subrule 46(6) (Date for Filing Respondent's and Other 
Parties' Factums) only applies to appeals commenced after these rules come into force. 


(10) 

Notwithstanding subrule 1(8), a judge may make an order that a proceeding described in subrule 1(1) or a 
step in such a proceeding be conducted under these rules or the preceding rules or make any other order 
that is considered just in order to secure the fair and expeditious conduct of the appeal. 


Dispensing with Compliance 


(11) 
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The court or a judge may dispense with compliance with any rule where and to the extent it is necessary in 
the interests of justice to do so. 

PRACTICE COMMENTARY 

{1-1 

Matters not provided for in rules 

Rule 1(4) expressly allows the court or Registrar to adopt a procedure that is not inconsistent with the Rules where 
the Rules are otherwise silent as to how to deal with a matter. There is no longer any reference to the Rules of Civil 
Procedure, R.R.O. 1990, Reg. 194 as applying where “appropriate and with necessary modifications”, as there was 
under former Rule 2(1) of the Criminal Appeal Rules. It will be expected that the court may still turn to the civil rules 
for guidance where necessary. However, as the court has previously stated in the context of old Rule 2(1), it is not 
appropriate to apply civil rules by analogy to criminal rules, given the different context.? 

{1-2 

POA Appeals 


There are separate rules for appeals under the Provincial Offences Act H.S.O. 1990, c. P.33 (Rule 1(2)). They can 
be found here: httos:/www.ontario.ca/laws/requlation/940721 EF. 


11-3 
Annotations from previous rule 


A party can apply under this rule for a determination as to whether the Court of Appeal lacks jurisdiction to hear the 
appeal. However, only a full panel of the court can hear the motion. A single judge lacks jurisdiction to quash an 
appeal for want of jurisdiction. This rule may be relied upon to invoke Rule 34.15 of the Rules of Civil Procedure, to 
seek to strike out affidavit evidence of former trial counsel in response to an ineffective assistance of counsel 
claim.* 


Rule 63.02(1) of the Rules of Civil Procedure can be invoked by the Crown seeking a stay of an Order pending an 
appeal. The application may be heard by a single judge of the court.» However, the Crown cannot invoke Rule 
63.02(1) of the Rules of Civil Procedure to seek a stay pending appeal of a trial judge's decision acquitting an 
accused on the basis that the offence was unknown to law. The Rule does not apply as an acquittal is not 
“declaratory relief”. The Court of Appeal has jurisdiction to stay the return of property pending the Crown's appeal 
against the accused's acquittal on drug charges. However, the fact that a fine was available in lieu of forfeiture if the 
accused were convicted in the future meant that the Crown could not establish irreparable harm.” 


41-4 

Jurisdiction of the court їо dispose of an appeal 

The Court’s jurisdiction in respect of appeals that are properly before it is governed by s. 686 of the Criminal Code. 
It should be noted that in the absence of a Crown appeal the court does not have jurisdiction to grant a new trial 
order of an acquittal, even in a case where the Court of Appeal finds that the proceedings which led to a conviction 


for a lesser included offence were a nullity. The new trial order is limited to the lesser included offence.® 


Section 686, together with The Practitioner's Criminal Code commentary and annotations, are as follows: 
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Powers of the Court of Appeal 


686. 


POWERS — 


(1) On the hearing of an appeal against a conviction or against a verdict that the appellant is unfit to stand trial 
or not criminally responsible on account of mental disorder, the court of appeal 


(a) may allow the appeal where it is of the opinion that 


(i) the verdict should be set aside on the ground that it is unreasonable or cannot be supported by the 
evidence, 


(ii) the judgment of the trial court should be set aside on the ground of a wrong decision on a question 
of law, or 


(iii) on any ground there was a miscarriage of justice; 
(b) may dismiss the appeal where 


(i) the court is of the opinion that the appellant, although he was not properly convicted on a count or 
part of the indictment, was properly convicted on another count or part of the indictment, 


(ii) the appeal is not decided in favour of the appellant on any ground mentioned in paragraph (a), 


(iii) notwithstanding that the court is of the opinion that on any ground mentioned in subparagraph 
(a)(ii) the appeal might be decided in favour of the appellant, it is of the opinion that no substantial 
wrong or miscarriage of justice has occurred, or 


(iv) notwithstanding any procedural irregularity at trial, the trial court had jurisdiction over the class of 
offence of which the appellant was convicted and the court of appeal is of the opinion that the 
appellant suffered no prejudice thereby; 


— 


— 


— 


— 
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(c) may refuse to allow the appeal where it is of the opinion that the trial court arrived at a wrong 
conclusion respecting the effect of a special verdict, may order the conclusion to be recorded that 
appears to the court to be required by the verdict and may pass a sentence that is warranted in law in 
substitution for the sentence passed by the trial court; or 


(d) may set aside a conviction and find the appellant unfit to stand trial or not criminally responsible on 
account of mental disorder and may exercise any of the powers of the trial court conferred by or 
referred to in section 672.45 in any manner deemed appropriate to the court of appeal in the 
circumstances. 


(e) Repealed: 1991, c. 43, s. 9. 
ORDER TO BE MADE — 


Where a court of appeal allows an appeal under paragraph (1)(a), it shall quash the conviction and 
(a) direct a judgment or verdict of acquittal to be entered; or 
(b) order a new trial. 
SUBSTITUTING VERDICT — 


Where a court of appeal dismisses an appeal under subparagraph (1)(b)(i), it may substitute the verdict 
that in its opinion should have been found and 


(a) affirm the sentence passed by the trial court; or 


(b) impose a sentence that is warranted in law or remit the matter to the trial court and direct the trial court 
to impose a sentence that is warranted in law. 


APPEAL FROM ACQUITTAL — 


If an appeal is from an acquittal or verdict that the appellant or respondent was unfit to stand trial or not 
criminally responsible on account of mental disorder, the court of appeal may 


(a) dismiss the appeal; or 
(b) allow the appeal, set aside the verdict and 
(i) order a new trial, ог 


(ii) except where the verdict is that of a court composed of a judge and jury, enter a verdict of guilty 
with respect to the offence of which, in its opinion, the accused should have been found guilty but 
for the error in law, and pass a sentence that is warranted in law, or remit the matter to the trial 
court and direct the trial court to impose a sentence that is warranted in law. 


NEW TRIAL UNDER PART XIX — 


Subject to subsection (5.01), if an appeal is taken in respect of proceedings under Part XIX and the 
court of appeal orders a new trial under this Part, the following provisions apply: 


(a) if the accused, in his notice of appeal or notice of application for leave to appeal, requested that the 
new trial, if ordered, should be held before a court composed of a judge and jury, the new trial shall be 
held accordingly; 


(b) if the accused, in his notice of appeal or notice of application for leave to appeal, did not request that 
the new trial, if ordered, should be held before a court composed of a judge and jury, the new trial 
shall, without further election by the accused, be held before a judge or provincial court judge, as the 
case may be, acting under Part XIX, other than a judge or provincial court judge who tried the accused 


(5.01) 


(5.1) 
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in the first instance, unless the court of appeal directs that the new trial be held before the judge or 
provincial court judge who tried the accused in the first instance; 


if the court of appeal orders that the new trial shall be held before a court composed of a judge and 
jury, the new trial shall be commenced by an indictment in writing setting forth the offence in respect of 
which the new trial was ordered; and 


notwithstanding paragraph (a), if the conviction against which the accused appealed was for an offence 
mentioned in section 553 and was made by a provincial court judge, the new trial shall be held before a 
provincial court judge acting under Part XIX, other than the provincial court judge who tried the 
accused in the first instance, unless the court of appeal directs that the new trial be held before the 
provincial court judge who tried the accused in the first instance. 


NEW TRIAL UNDER PART XIX — NUNAVUT — 


If an appeal is taken in respect of proceedings under Part XIX and the Court of Appeal of Nunavut 
orders a new trial under Part XXI, the following provisions apply: 


if the accused, in the notice of appeal or notice of application for leave to appeal, requested that the 
new trial, if ordered, should be held before a court composed of a judge and jury, the new trial shall be 
held accordingly; 


if the accused, in the notice of appeal or notice of application for leave to appeal, did not request that 
the new trial, if ordered, should be held before a court composed of a judge and jury, the new trial 
shall, without further election by the accused, and without a preliminary inquiry, be held before a judge, 
acting under Part XIX, other than a judge who tried the accused in the first instance, unless the Court 
of Appeal of Nunavut directs that the new trial be held before the judge who tried the accused in the 
first instance; 


if the Court of Appeal of Nunavut orders that the new trial shall be held before a court composed of a 
judge and jury, the new trial shall be commenced by an indictment in writing setting forth the offence in 
respect of which the new trial was ordered; and 


despite paragraph (a), if the conviction against which the accused appealed was for an indictable 
offence mentioned in section 553, the new trial shall be held before a judge acting under Part XIX, 
other than the judge who tried the accused in the first instance, unless the Court of Appeal of Nunavut 
directs that the new trial be held before the judge who tried the accused in the first instance. 


ELECTION IF NEW TRIAL A JURY TRIAL — 


Subject to subsection (5.2), if a new trial ordered by the court of appeal is to be held before a court 
composed of a judge and jury, 


the accused may, with the consent of the prosecutor, elect to have the trial heard before a judge 
without a jury or a provincial court judge; 


the election shall be deemed to be a re-election within the meaning of subsection 561(5); and 
subsection 561(5) applies, with such modifications as the circumstances require, to the election. 
ELECTION IF NEW TRIAL A JURY TRIAL — NUNAVUT — 


If a new trial ordered by the Court of Appeal of Nunavut is to be held before a court composed of a 
judge and jury, the accused may, with the consent of the prosecutor, elect to have the trial heard 
before a judge without a jury. The election shall be deemed to be a re-election within the meaning of 
subsection 561.1(1), and subsection 561.1(6) applies, with any modifications that the circumstances 
require, to the election. 


(6) WHERE APPEAL ALLOWED AGAINST VERDICT OF UNFIT TO STAND TRIAL — 
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Where a court of appeal allows an appeal against a verdict that the accused is unfit to stand trial, it 
shall, subject to subsection (7), order a new trial. 


(7) APPEAL COURT MAY SET ASIDE VERDICT OF UNFIT TO STAND TRIAL — 


Where the verdict that the accused is unfit to stand trial was returned after the close of the case for the 
prosecution, the court of appeal may, notwithstanding that the verdict is proper, if it is of the opinion 
that the accused should have been acquitted at the close of the case for the prosecution, allow the 
appeal, set aside the verdict and direct a judgment or verdict of acquittal to be entered. 


(8) ADDITIONAL POWERS — 


Where a court of appeal exercises any of the powers conferred by subsection (2), (4), (6) or (7), it may 
make any order, in addition, that justice requires. 


[R.S.C. 1985, c. C-46, s. 686; R.S.C. 1985, c. 27 (1st Supp.), ss. 145, 203; S.C. 1991, c. 43, s. 9; S.C. 
1997, c. 18, s. 98; S.C. 1999, c. 3, s. 52; S.C. 1999, c. 5, s. 26; S.C. 2019, c. 25, s. 2821] 


PRACTICE NOTES 


1686-1 


1686-2 


1686-3 


General 


For powers of the Court of Appeal before the appeal hearing, see s. 683. 


Stare decisis 


It has been said that obiter on a point of law expressed by the Supreme Court of Canada is binding on 
lower courts, but in fact not everything said in a majority judgment of the Supreme Court of Canada is 
binding.? АП obiter do not have, and are not intended to have, the same weight. The weight decreases 
as one moves from the dispositive ratio decidendi to a wider circle of analysis which is obviously 
intended for guidance and which should be accepted as authoritative. Beyond that, there will be 
commentary, examples or exposition that are intended to be helpful and may be found to be 
persuasive, but are certainly not "binding". The objective of the exercise is to promote certainty in the 
law, not to stifle its growth and creativity. The notion that each phrase in a judgment of this Court 
should be treated as if enacted in a statute is not supported by the cases and is inconsistent with the 
basic fundamental principle that the common law develops by experience. A provincial appellate court 
is not obliged, as a matter either of law or of practice, to follow a decision of the appellate court of 
another province unless it is persuaded that it should do so on its merits or for other independent 
reasons.? An appeal court is not bound by its earlier judgment where the liberty of the subject is in 
issue if convinced that that judgment is wrong.^ 


Adequacy of reasons 


As a result of А. v. Sheppard? апа R. v. Braich;? the adequacy of reasons in the trial forum has become 
a major ground of appeal. In those decisions the duty of a trial judge to give reasons was considered.^ 
While reasons were not held to absolutely be a mandatory requirement, the adequacy of reasons was 
held subject to the following principles: 


The delivery of reasoned decisions is inherent in the judge's role. It is part of the judge's accountability 
for the discharge of the responsibilities of the office. In its most general sense, the obligation to provide 
reasons for a decision is owed to the public at large. 


An accused person should not be left in doubt about why a conviction has been entered. Reasons for 
judgment may be important to clarify the basis for the conviction but, on the other hand, the basis may 
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be clear from the record. The question is whether, in all the circumstances, the functional need to know 
has been met. 


(3) The lawyers for the parties may require reasons to assist them in considering and advising with respect 
to a potential appeal. On the other hand, they may know all that is required to be known for that 
purpose on the basis of the rest of the record. 


(4) The statutory right of appeal, being directed to a conviction (or, in the case of the Crown, to a judgment 
or verdict of acquittal) rather than to the reasons for that result, not every failure or deficiency in the 
reasons provides a ground of appeal. 


(5) Reasons perform an important function in the appellate process. Where the functional needs are not 
satisfied, the appellate court may conclude that it is a case of unreasonable verdict, an error of law, or 
a miscarriage of justice within the scope of s. 686(1)(a) of the Criminal Code, depending on the 
circumstances of the case and the nature and importance of the trial decision being rendered. 


(6) Reasons acquire particular importance when a trial judge is called upon to address troublesome 
principles of unsettled law, or to resolve confused and contradictory evidence on a key issue, unless 
the basis of the trial judge’s conclusion is apparent from the record, even without being articulated. 


(7) Regard will be had to the time constraints and general press of business in the criminal courts. The trial 
judge is not held to some abstract standard of perfection. It is neither expected nor required that the 
trial judge's reasons provide the equivalent of a jury instruction. 


(8) The trial judge's duty is satisfied by reasons which are sufficient to serve the purpose for which the 
duty is imposed, i.e., a decision which, having regard to the particular circumstances of the case, is 
reasonably intelligible to the parties and provides the basis for meaningful appellate review of the 
correctness of the trial judge's decision. 


(9) While it is presumed that judges know the law with which they work day in and day out and deal 
competently with the issues of fact, the presumption is of limited relevance. Even learned judges can 
err in particular cases, and it is the correctness of the decision in a particular case that the parties are 
entitled to have reviewed by the appellate court. 


(10) Where the trial decision is deficient in explaining the result to the parties, but the appeal court 
considers itself able to do so, the appeal court's explanation in its own reasons is sufficient. There is no 
need in such a case for a new trial. The error of law, if it is so found, would be cured under the s. 
686(1)(b)(iii) proviso. 


Reasons rendered long after a verdict, particularly where it is apparent that they were crafted after the 
announcement of the verdict, may cause a reasonable person to apprehend that the trial judge engaged in 
result-driven reasoning.5 


It is inappropriate to modify, change or add to a transcript of oral reasons rendered in court. There may well 
be circumstances, such as when the original transcription is no longer available, where the improper 
alteration of the transcript would be sufficient to warrant ordering a new trial. That said, editing the transcript 
for readability and to assist in catching errors by the transcriber — not the judge — is appropriate. This 
would normally be limited to matters such as punctuation, grammatical errors and the like. It is not an 
opportunity to revise, correct or reconsider the words actually spoken and no changes of substance are to 
be made. If unforeseen circumstances arise such that, after delivery of reasons that were meant to be final, 
a trial judge wishes to correct or supplement the reasons that were already delivered, various options are 
available. These include the issuance of an addendum, providing supplementary reasons or, when the 
original reasons were oral, subsequently issuing a set of amended reasons, written or oral. Candour and 
transparency are, however, essential. Where changes or additions are made to the reasons, counsel as 
well as any reviewing court should have a clear record of what occurred and be in a position to opine as to 
the legal effect, if any, of the changes or additions made by the judge.® 
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The obligation to deliver adequate reasons rests on the trial judge and the trial judge alone. Neither the 
defence nor the Crown — whether appellant or respondent — has any onus to request a trial judge to 
deliver better reasons. Trial judges are entitled in appropriate instances to deliver summary rulings with 
further reasons to follow. However, if a trial judge does not later deliver “full reasons” for a ruling and the 
ruling is appealed, then an appellate court must assess whatever reasons have been delivered. A party is 
not foreclosed from challenging the adequacy of reasons because that party failed to ask the trial judge to 
deliver further reasons." 


A conviction by judge alone will be set aside on appeal for inadequate reasons concerning weaknesses in 
the Crown's case,? how the accused's guilt was arrived at? or the accused's credibility when the verdict 
turns on the credibility of the accused but the reasons fail to address the issue.!? Similarly, conclusory 
reasons regarding the complainant's credibility were held inadequate." It is not enough for the trial judge to 
review the evidence, outline the arguments of the parties, and then simply announce his or her conclusion 
as to whether the Crown has established the charge beyond a reasonable doubt.!? 


Similarly, where the trial judge's reasons failed to show explanation for analysis or consideration of whether 
the accused's evidence might reasonably be true even though the trial judge did not find him credible.'? The 
principle also applies on Crown appeals from acquittals.!^ The rules apply to an intermediate appellate 
court: if the deficiencies in the reasons of an intermediate appellate court prevent meaningful appellate 
review of the correctness of its decision in the Supreme Court, then an error of law has been committed.!5 


«686-4 Unreasonable verdict 


Whether a conviction was unreasonable within this section is a question of law. Under s. 686(1)(a)(i), 
the test is ^whether the verdict is one that a properly instructed jury acting judicially, could reasonably 
have rendered". The reviewing court must thoroughly re-examine the evidence and bring to bear the 
weight of its judicial experience to decide whether, on all the evidence, the verdict was reasonable. In 
a jury case it requires not merely asking whether 12 properly instructed jurors, acting judicially, could 
reasonably have come to the same result, but doing so through the lens of judicial experience which 
serves as an additional protection against an unwarranted conviction.? It is insufficient for the Court of 
Appeal to refer to a vague unease, or a lingering or lurking doubt based on its own review of the 
evidence. This “lurking doubt" may be a powerful trigger for thorough appellate scrutiny of the 
evidence, but it is not, without further articulation of the basis for such doubt, a proper basis upon 
which to interfere with the findings of a jury. If, after reviewing the evidence at the end of an error-free 
trial which led to a conviction, the appeal court judge is left with a lurking doubt or feeling of unease, 
that doubt, which is not in itself sufficient to justify interfering with the conviction, may be a useful signal 
that the verdict was indeed reached in a non-judicial manner. In that case, the court of appeal must 
proceed further with its analysis and consider the totality of the evidence, and the peculiar factual 
circumstances of a given case will lead an experienced jurist to conclude that the fact-finding exercise 
applied at trial was flawed in light of the unreasonable result that it produced.^ The test is equally 
applicable to the judgment of a judge sitting at trial without a jury. The review for unreasonableness on 
appeal is different and easier when the judgment under attack is that of a single judge, at least when 
reasons for judgment of some substance are provided. In those cases, the reviewing appellate court 
may be able to identify a flaw in the evaluation of the evidence, or in the analysis, that will serve to 
explain the unreasonable conclusion reached, and justify the reversal.” The same standard applies to 
setting aside a finding of not guilty by reason of mental disorder.5 The conviction can be set aside 
where the trial court's assessments of credibility cannot be supported on any reasonable view of the 
evidence." 


The situation was recently summarized as follows: 
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[T]he assessment of an “unreasonable verdict” under s. 686(1)(a)(i) of the Code has evolved to include three 
alternative strands. The first is whether the verdict overall is one that a properly instructed jury acting 
judicially, could reasonably have rendered: А. v. Yebes, [1987] 2 S.C.R. 168 at paras. 23 to 25; Н. v. Biniaris, 
2000 SCC 15, [2000] 1 S.C.R. 381 at para. 36. That test is equally applicable to a jury trial or a trial before a 
judge without a jury: Biniaris at para. 37. Secondly, there is the test for material misapprehension of the 
evidence as set out іп А. v. Lohrer, 2004 SCC 80, [2004] 3 S.C.R. 732, although this test has largely been 
associated with the miscarriage of justice subsection, namely s. 686(1)(a)(iii) of the Code. The third strand 
which was more recently developed is that of demonstrable logical incompatibility first described in H. v. 
Beaudry, 2007 SCC 5, [2007] 1 S.C.R. 190, and affirmed іп R. v. Sinclair, 2011 SCC 40, [2011] 3 S.C.R. 3. 


In effect, these strands consider whether (a) the evidence as a whole is such that a reasonable jury, properly 
instructed and acting judicially, could have reached the verdict, or (b) fact findings on material matters of a 
decisive character are clearly wrong, or (c) whether the reasoning process used by the judge to get from the 
evidence to the verdict makes sense. Application of the latter two strands would generally lead to a new trial 
because their applicability would arise only if the evidence as a whole supports the verdict within the meaning 
of the first.8 

Misapprehension of evidence 


On appeals from conviction where misapprehension of the evidence is alleged, the appeal court should first 
consider the reasonableness of the verdict. If the appellant succeeds on this ground an acquittal will be entered. If 
the verdict is not unreasonable, then the court should determine whether the misapprehension of evidence 
occasioned a miscarriage of justice (s. 686(1)(a)(iii)). If the appellant is able to show that the error resulted in a 
miscarriage of justice, then the conviction must be quashed and, in most cases, a new trial ordered. Finally, if the 
appellant cannot show that the verdict was unreasonable or that the error produced a miscarriage of justice, the 
court must consider the vexing question of whether the misapprehension of evidence amounted to an error in law 
(s. 686(1)(a)(ii)). If the error is one of law, the onus will shift to the Crown to demonstrate that it did not result in a 
miscarriage of justice (s. 686(1)(b)(iii)). In considering the reasonableness of the verdict pursuant to s. 686(1)(a)(i), 
this court must conduct its own, albeit limited, review of the evidence adduced at trial. This court's authority to 
declare a conviction unreasonable or unsupported by the evidence does not depend upon the demonstration of any 
errors in the proceedings below. The verdict is the error where s. 686(1)(а)(ї) is properly invoked. A 
misapprehension of the evidence does not render a verdict unreasonable. Nor is a finding that the judge 
misapprehended the evidence a condition precedent to a finding that a verdict is unreasonable. In cases tried 
without juries, a finding that the trial judge did error, including one involving a misapprehension of the evidence by 
the trial judge must be assessed by reference to its impact on the fairness of the trial. If the error renders the trial 
unfair, then s. 686(1)(a)(iii) requires that the conviction be quashed. The nature and extent of the misapprehension 
and its significance to the trial judge's verdict must be considered in light of the fundamental requirement that a 
verdict must be based exclusively on the evidence adduced at trial. Where a trial judge is mistaken as to the 
substance of material parts of the evidence and those errors play an essential part in the reasoning process 
resulting in a conviction, then the accused's conviction is not based exclusively on the evidence and is not a "true" 
verdict. If an appellant can demonstrate that the conviction depends on a misapprehension of the evidence then it 
must follow that the appellant has not received a fair trial, and was the victim of a miscarriage of justice. This is so 
even if the evidence, as actually adduced at trial, was capable of supporting a conviction.? 


Inconsistent verdicts 


In cases of inconsistent verdicts, the onus is upon the appellant to satisfy the appeal court that the two verdicts 
cannot stand together.'? Before an appellate court may interfere with a verdict on the ground that it is inconsistent, 
the court must find that the verdict is unreasonable. The appellant bears the onus to show that no reasonable jury 
whose members had applied their minds to the evidence could have arrived at that conclusion. The onus of 
establishing that a verdict is unreasonable on the basis of inconsistency with other verdicts is a difficult one to meet 
because the jury, as the sole judge of the facts, has a very wide latitude in its assessment of the evidence. The jury 
is entitled to accept or reject some, all or none of any witness's testimony. Indeed, individual members of the jury 
need not take the same view of the evidence so long as the ultimate verdict is unanimous. Similarly, the jury is not 
bound by the theories advanced by either the Crown or the defence. The question is whether the verdicts are 
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supportable on any theory of the evidence consistent with the legal instructions given by the trial judge.!! Jury 
verdicts that return convictions that are inconsistent with acquittals must generally be quashed as unreasonable but 
not if a legal misdirection in the jury instructions explains the inconsistency. Further, notwithstanding s. 686(4)(b) 
provides for the jurisdiction only to order a new trial where the appellate court sets aside an acquittal by a jury, 
when the Supreme Court is dealing with acquittals wrongly entered by the provincial court of appeal on the ground 
of inconsistency with an acquittal, the convictions can be restored and the acquitted count stayed.'2 


{686-5 Error of law 


An error of law under s. 686(1)(a)(ii) can be any decision of the trial court that was an erroneous 
interpretation or application of the law. It need not be linked to the final verdict but can be any decision, 
obviously having contributed to the ultimate verdict as they all do, that was an erroneous interpretation 
or application of the law. The determination of whether the error of law was prejudicial to the accused, 
and if so to what extent, is an analysis reserved to the remedial proviso in s. 686(1)(b)(iii), with the 
burden then appropriately placed on the Crown to satisfy the reviewing court that despite the error no 
substantial wrong or miscarriage of justice has occurred.? The exclusion of evidence that is admissible 
and relevant is an error of law.? Whether evidence is capable of being confirmatory is a question of 
law.^ 


The requirements for proper jury instructions, including dealing with questions from the jury, providing 
written materials, directed verdicts and when defences must be left with the jury for their decision are 
dealt with in 4645-6 Jury matters. 


4686-6 Appeal after guilty plea 


In theory an accused can appeal from conviction even after a plea of guilty, provided there is a basis in 
law to allow him to change his plea or to find his plea was invalid or his admissions did not support the 
offence of which he was convicted.? Accused not entitled to withdraw guilty plea to drug trafficking 
charge because not aware that conviction and sentence could result in loss of his permanent resident 
status and removal from Canada without any right of appeal where he fails to file affidavit evidence 
showing a reasonable possibility of a different plea or conditions to plea.? A withdrawal of a guilty plea 
was allowed on appeal by accused from conviction and new trial ordered where the accused claimed 
that police threatened to charge his mother and other family members and no responding materials 
were filed by the Crown.^ An accused was allowed to withdraw his guilty plea, have the conviction set 
aside on appeal and have a new trial ordered where the Crown resiled from joint submission after the 
victim read his victim impact statement.” 


Also where after an unfavourable Charter ruling, the accused entered a guilty plea on the advice of 
counsel who misinformed him of the impact his guilty plea would have on his ability to appeal the 
Charter ruling. See generally 4606-1 Withdrawal of guilty plea. 

Undisclosed evidence 


Where the accused seeks to withdraw a guilty plea on the ground of undisclosed evidence, he must show that there 
is a reasonable possibility that the fresh evidence would have influenced his decision to plead guilty." The 
governing test is objective: whether a reasonable and properly informed person, put in the same position, would 
have run the risk of standing trial with timely knowledge of the undisclosed evidence, when assessed along with the 
evidence already known. 


Example situations 


The accused was entitled to withdraw a plea of guilty on appeal in the following circumstances: 


* The accused did not have accurate information regarding immigration consequences.? 
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e The evidence on the appeal showed the accused was in a disturbed state of mind at the time and was 
under the false impression that if he did not plead guilty the Crown would proceed on a charge of first 
degree murder.? 


* A statement by the trial judge might have been understood by the accused as erroneously meaning he was 
liable as a party based on mere presence, and on the facts as alleged there was no evidence that would 
render the accused liable as a party.!? 


e The accused was improperly pressured by defence counsel into the plea.!! While counsel has a duty to 
give advice, even in strong and firm terms, he must not pressure the accused into a plea of guilty that is not 
free and voluntary, untainted by any threats or promises that cause the accused to admit that he committed 
the offence when he does not wish to do so. 


e The accused pleaded guilty to avoid spending a week in jail awaiting trial after he was remanded in 
custody after failing to appear for the original trial date.!? 


e Тһе accused pleaded guilty to avoid loss of his јор.13 


• Тһе accused received erroneous advice from his counsel due to counsel's mishearing of recorded police 
communications.!^ 


The accused was not entitled to withdraw a plea of guilty on appeal in the following circumstances: 


e The sentence imposed by the trial judge was substantially greater than the submission by Crown and 
defence counsel, there being no evidence that the accused did not understand the charges nor any 
evidence that the plea was equivocal.!* 


e The co-accused was acquitted at a trial where the facts adduced at the plea indicated that the appellant 
was convicted as a principal. The acquittal of the co-accused determined nothing in respect of the 
appellant's conviction.'® 


* Тһе accused's convictions resulted in adverse immigration implications which were automatic, where the 
accused had mistakenly believed those implications were merely “probable” and he had decided “to run the 
risk".17 


4686-7 Miscarriage of justice 


Section 686(1)(a)(iii) is concerned with the impact of an error on the trial proceedings which results in 

an unfair trial. The focus of s. 686(1)(a)(iii) is not the verdict itself, but the fairness of the process which 

produced the verdict.? The appearance of an unfair process constitutes a miscarriage of justice.? 
Cross-examination 


An unfairly prejudicial cross-examination of an accused constituted a miscarriage of justice.^ However, this requires 
a showing of prejudice, and not merely improper and irrelevant questioning." 


Judicial bias 


Impartiality is a state of mind in which the adjudicator is disinterested in the conclusion and is open to persuasion by 
the evidence and submission. Bias denotes a state of mind that is in some way predisposed to a particular result, 
or closed with regard to certain issues. The test to be applied when it is alleged that a decision-maker is not 
impartial is whether the particular conduct gives rise to a reasonable apprehension of bias. Actual bias need not be 
shown. The test contains two objective elements: the person considering the alleged bias must be reasonable, and 
the apprehension of bias must also be reasonable in the circumstances of the case. The reasonable person must 
be informed, with knowledge of all relevant circumstances, including the traditions of integrity and impartiality that 
form part of the background, apprised of the fact that impartiality is one of the duties judges swear to uphold, and 
aware of the social reality that forms the background to a particular case, including an awareness and 
acknowledgment of the prevalence of racism or gender bias in a community. 
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Discussions between a coordinating judge and the trial judge, instigated by Crown counsel, and without the 
knowledge of the defence, created the appearance of an interference with the judicial independence of the trial 
judge.’ A trial judge creates an appearance of partiality in amending his reasons more than 17 months after 
conviction, and the amendments must be disregarded in considering the accused’s appeal from conviction.® 


Ineffective assistance of counsel 
See 4683-5 Incompetent counsel. 
Conflict of interest 

See 4683-5 Conflict of interest. 
Non-disclosure 

See 4683-5 Non-disclosure. 

Lost evidence 


See Charter of Rights 17-9 Lost evidence. 
«686-8 Substituted verdict: s. 686(1)(b)(i), (3) 


When а court of appeal dismisses the accused's appeal from the original conviction by substituting a 
verdict on another count or part of the indictment, the court of appeal implicitly sets aside the conviction 
by the trial court and also implicitly affirms the new conviction on the included offence. Thus, there are 
co-existing rights of appeal for both the accused, under s. 691, and the Crown, under s. 693, from a 
court of appeal order for a substituted verdict.? 

Example situations 


Verdicts were substituted by the appellate court in the following circumstances: 


e A conviction for the included offence of causing bodily harm with intent to endanger life was substituted for 
a conviction for attempted murder where the mens rea for the latter was not proved on the basis of a 
changed rule of law.? 


e Where the accused was found guilty of impaired driving and a breathalyzer offence but a conviction was 
registered only for the breathalyzer offence because of the rule against multiple convictions, and the 
accused then successfully appealed his breathalyzer conviction, this section gave the Court of Appeal 
power to substitute a conviction for impaired driving.^ 


e Where the accused was convicted of gross indecency and indecent assault, but the conditional stay was 
entered on the gross indecency count in accordance with the Kienapple principle, and on appeal the 
indecent assault count was quashed and the conviction set aside, the appeal court set aside the gross 
indecency stay and substituted a conviction for gross indecency.5 


* Where on an appeal from a conviction for first degree murder, the Court of Appeal substitutes a conviction 
for second degree murder, the court has jurisdiction to set the period of parole non-eligibility without the 
benefit of a jury recommendation under s. 743.9 


«686-9 No substantial wrong: the "proviso" in s. 686(1)(b)(iii) 


This proviso eliminates the need for a new trial despite a legal error at the first trial where a new trial is 
not necessary to ensure the proper administration of criminal justice. If the legal error casts no doubt 
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on the reliability of the verdict, or the essential fairness of the trial, justice is not served by a new trial. 
Where the essential fairness of the trial is not undermined by the legal error, s. 686(1)(b)(iii) can be 
applied to dismiss an appeal but only where the appellate court is satisfied, based on a review of the 
entirety of the trial record, that there is no reasonable possibility that the verdict would have been 
different had the legal error not been made.? It is not open to an appellate court to apply the curative 
proviso on its own motion.? The proviso should be applied only upon submission from a party.* 


The curative proviso is properly applied to two classes of legal error: harmless errors, which have no 
impact on the verdict; and serious errors, which would usually require a new trial, except that the 
evidence is so overwhelming that no substantial wrong or miscarriage of justice occurred despite the 
error. However, where a legal error has led to a denial of a fair trial, there has been a miscarriage of 
justice to which the proviso cannot be applied to uphold the conviction.” 


An appeal court should consider: 


Whether a properly instructed jury, acting reasonably, could have come to a different conclusion 
absent the error. The actual verdict is a factor in deciding what the hypothetical reasonable jury would 
have done, provided those findings are not tainted by error.® 


Whether there is any reasonable possibility that the verdict would have been different without the 
error.” 


Once an error in law has been found to have occurred at trial, the onus is on the prosecution to satisfy the 
court that the verdict would necessarily have been the same if such error had not occurred.® This is a 
condition precedent to the application of s. 686(1)(b)(iii). Even if the onus is discharged, the court is not 
bound to apply the section.’ A court should not apply the curative proviso on its own initiative.'° 


The section was not applied where: 


There was a failure to leave an included offence." 

A claim of deficient performance by defence counsel, if made out, vitiates a conviction. '2 

The trial judge failed to adequately and succinctly explain the position of the defence to the jury.'? 
The trial judge failed to deal with a question submitted by the jury.'^ 


The trial judge failed to limit unfairly prejudicial cross-examination of the accused. This was not an error 
of law alone but one involving both law and їасї. 19 


The accused was denied the right to an interpreter under s. 14 of the Charter.!$ 


In general, a respondent in a criminal appeal may raise any argument that supports the order of the court 
below;'” provided the requisite evidentiary basis exists on the record.'? 
Relevance of failure to testify 


In deciding whether a conviction gives rise to a miscarriage of justice, the Court of Appeal may quite properly 
consider the failure of the accused to testify or call evidence, but only where there is a strong inference of guilt.!? In 
deciding to apply the proviso and there is sufficient evidence to convict, the appeal court may consider the 
accused's failure to testify.?" However, the appellate court reviewing the decision of the trier of fact cannot use the 
failure to testify as a piece of evidence in itself suggestive of guilt.?! The silence of the accused should not be used 
as a piece of evidence against him or her. A trier of fact may refer to the silence of the accused simply as evidence 
of the absence of an explanation which they must consider in reaching a verdict. On the other hand, if there exists 
in evidence a rational explanation or inference that is capable of raising a reasonable doubt about guilt, silence 
cannot be used to reject this explanation. There is no practical way of preventing the jury from drawing an improper 
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inference from silence. The fact that the jury is permitted to do so does not elevate the use of silence to a principle 
of law which should be extended to all triers of fact. 


Relevance of counsel’s address 


Not every mistake or omission in a trial judge’s charge can be rectified by reference to counsel’s address. A trial 
judge’s failure to instruct a jury correctly on the law cannot be cured in this way. The jury will have been told that the 
facts are for them to determine, but they must take the law from the trial judge. That inevitable instruction will 
preclude them from also taking the law from counsel. Counsel’s submissions may be used to rectify any deficiency 
in the trial judge's charge, save for a deficiency relating to the law that is to be applied. That would include reviews 
of evidence and matters of common sense, the wisdom of which, once told to the jury, would be clear to them. 
Reliance on counsel’s submissions will be particularly appropriate where both counsel are in agreement and have 
stated the evidence, or the common sense proposition, correctly. Where that is not the case and counsel disagree, 
the ability to rely on the correct or appropriate version will require an analysis of the nature of the disagreement, 
viewed in the context of the whole of the case.?? 


Relevance of failure to object 


The failure to object can inform an appeal court’s assessment of the adequacy of a trial judge’s instruction, 
especially where the appellant relies on non-direction. However, where the omitted instruction was essential to a 
fair trial, counsel’s failure to object is no answer to the ground of appeal of inadequate jury instruction.?3 


Rulings on evidence 


Where the error lies in the improper admission of evidence, that error will be harmless within the meaning of s. 
686(1)(b)(iii) if the improperly admitted evidence was so insignificant that it could not have affected the verdict, or if 
the Crown's case apart from the improperly received evidence can be characterized as so overwhelming as to 
render a conviction almost inevitable. It is an error to allow expert crime scene evidence to express an opinion 
regarding a criminal profile of the perpetrator or whether the crime scene was staged. Juries tend to overestimate 
the value of expert opinion evidence, especially when given by an obviously well qualified expert.24 Improperly 
admitted prejudicial evidence requires a new trial,2° unless it can be concluded that no reasonable jury, properly 
instructed and acting judicially, could have failed to convict on the admissible evidence presented at trial.?? Where 
evidence should have been excluded under Charter s. 24(2), its erroneous admission will generally amount to a 
substantial wrong or miscarriage of justice, thereby making s. 686(1)(b)(iii) inapplicable.?" 


4686-10 Procedural proviso: s. 686(1)(b)(iv) 


This section was added to reverse the cases holding that procedural errors causing a loss of 
jurisdiction in the trial courts could not be cured, even on appeal.? 


This section can be used to cure: 
e Тһе non-prejudicial absence of the accused from a chambers meeting.’ 
e Other non-prejudicial absences of the accused from trial.^ 
*  Juror replacement errors.* 
e  Anoversight in adopting voir dire evidence at trial.® 
e Тһе failure to arraign the accused.’ 
* А judgment of conviction given іп the accused's absence.® 


* Errors regarding the child witness inquiry under s. 16 of the Canada Evidence Act.? 
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The section has been held applicable in principle even to Crown appeals.1° 


The procedural curative proviso can be applied to cure procedural errors that occur during the jury selection 
process where the "trial court had jurisdiction over the class of offence" and the court of appeal is of the 
opinion that “the appellant suffered no prejudice" as a result of the error.!! However, the section cannot 
cure an impropriety in the jury selection procedures such that a lawfully constituted jury was not selected.!? 
The appeal court refused to apply this section where the accused's right to be present under s. 650(1) of 
the Criminal Code was violated by his absence at mid-trial chambers conference with counsel where trial 
judge discussed case and urged resolution.!? Use of the section was refused in respect of a deficiency 
relating to the swearing or affirming of witnesses.!^ As well, an appeal court held that absent exceptional 
circumstances, s. 686(1)(b)(iv) will not save a breach of s. 650(1) of the Code caused by the conduct of the 
pre-charge conference in chambers in the absence of the ассиѕеа.'° Exceptional circumstances were 
found where the trial judge erred by conducting discussions about jury charge by email, rather than in court, 
the appellant was not prejudiced by the procedural irregularity and the procedural proviso was applied.!6 


4686-11 Court of appeal raising new issues 


The power of a Court of Appeal to raise new issues has been authoritatively considered by the 
Supreme Court in detail in a case where the accused's trial acquittal was restored.? The Supreme 
Court of Canada held that an appellate court has the jurisdiction to raise new issues and invite 
submissions on an issue neither party has raised. In particular, an issue is considered new when it 
raises a new basis for potentially finding error in the decision under appeal beyond the grounds of 
appeal as framed by the parties. Meanwhile, issues that are rooted in or are components of an existing 
issue are not new issues, nor are issues that form the backdrop of appellate litigation. Furthermore, not 
all questions asked by an appeal court will constitute a new issue. Questions raised during any 
appellate oral hearing may properly touch on a broad range of issues, which may be components of 
the grounds of appeal as submitted by the parties, or may go outside of those grounds in an aim to 
understand the context, statutory background or larger implications. Absent any concerns about 
potential bias, questions raised during the appellate oral hearing, whether linked directly or by 
extension to the grounds of appeal or not, are not improper. 


The Court further noted that while appellate courts have the discretion to raise a new issue, this 
discretion should be exercised only in rare circumstances. At all times such discretion is limited by the 
requirement that raising the new issue cannot suggest bias or partiality on the part of the court, and 
when failing to do so would risk an injustice. Courts are not to go in search of a wrong to right. An 
appellate court's intervention is warranted where there is good reason to believe that there is a risk of 
injustice had the error not been made. In order to raise а new issue, the court should also consider 
whether it has the jurisdiction to consider the issue, whether there is a sufficient record on which to 
raise the issue and whether raising the issue would result in procedural prejudice to any party. 


When an appellate court raises a new issue, there must be notification and opportunity to respond. The 
notification should not contain too much detail, or indicate that the court of appeal has already formed 
an opinion, but it must contain enough information to allow the parties to respond to the new issue. 
Requiring that strict procedural standards be followed would fail to recognize that the issue may arise 
in different circumstances in different cases. The court should raise the issue as soon as is practically 
possible after the issue crystallizes so as to avoid any undue delay in the proceedings. Notification of 
the new issue, however, may occur before the oral hearing, or the issue may be raised during the oral 
hearing. The requirements for the response will depend on the particular issue raised by the court. 
Counsel may wish to simply address the issue orally, file further written argument, or both. The 
underlying concern should be ensuring that the court receives full submissions on the issue. If a party 
asks to file written submissions before or after the oral hearing, there should be a presumption in 
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favour of granting the request. Recusal of a judge or panel should be rare and should be governed by 
the overriding consideration of whether the new issue or the way in which it was raised could lead to a 
reasonable apprehension of bias.^ 


{686-12 Mental disorder (insanity) 


There are circumstances in which it is appropriate to permit an accused to raise a defence of 
NCROAMD (“not criminally responsible on account of mental disorder") for the first time on appeal.? 
Where a defence of NCROAMD is raised for the first time on appeal, an appeal court may, if the fresh 
evidence warrants it, invoke s. 686(1)(d) to set aside the conviction and find the accused NCROAMD. 
If the Court of Appeal concludes that it cannot determine the NCROAMD issue, it must order a new 
trial under s. 686(1)(a)(iii) and (2)(b). It cannot limit the new trial to a determination of the NCROAMD 
issue.? A limited trial which restricts the accused's right to control his defence, offends a fundamental 
principle of justice and is an untenable result. The accused must be able to put forward whatever 
defence he has. In the circumstances of this case the respondent should be granted that opportunity. 
An accused is able to raise the defence of NCROAMD at any time during the trial or wait to raise the 
defence once the trier of fact has made a determination of guilt. As well, evidence led with respect to a 
mental disorder that was not sufficient to convince the trier of fact that the accused was NCROAMD 
could be considered on the issue of whether the accused had the requisite mens rea. In this light, it is 
evident that an accused's ability to make full answer and defence could be significantly prejudiced in 
his defence by restricting his trial to the issue of NCROAMD.^ 


Although there is no express provision, an appellate court can deal with an unfit appellant, provided 
there are sufficient procedural protections to ensure fairness. The court may substitute a special verdict 
of NCROAMD where it has sufficient facts to make that determination.” 


(686-13 New trial: s. 686(2)(b) 


An appellate court has the discretion not to order a new trial but rather to direct an acquittal, and an 
acquittal may be the proper course when all, or essentially all, of the sentence has already been 
served.? A "new trial" means a full, new trial. There is no authority for the Court of Appeal to order a 
resumption of the original trial. However, where a factual issue has been negatived by the verdict the 
Crown can be prevented from revisiting the issue it has lost. Thus, where the jury acquitted the 
accused on a sexual assault count because they were not satisfied that the acts of intercourse were 
proven, and the accused secured a new trial on his sexual interference conviction which arguably 
could have been based upon either the sexual intercourse or alleged digital penetration, the new trial 
respecting sexual interference was restricted by the Court of Appeal to the incidents of alleged digital 
penetration.^ If an accused is able to raise the issue of mental disorder for the first time on appeal and 
the Court of Appeal concludes that it cannot determine the NCROAMD issue, it will order a new trial 
under s. 686(1)(a)(iii) and (2)(b). In such a case it is not proper to limit the new trial to a determination 
of the NCROAMD іѕѕие.° However, the unique nature of entrapment permits use of s. 686(8) to limit a 
new trial to the post-verdict issue of entrapment. If оп an appeal from conviction the accused is 
entitled to an acquittal because a conviction based on the theory at trial would be unreasonable, a new 
trial cannot be ordered on a new theory of guilt advanced by the prosecution for the first time on 
appeal.” 


Section 686(8) permits the Court of Appeal to order that a new trial be held with respect to an included 
offence only.? Where the appellant is convicted of an included offence and is successful on appeal 
from that conviction in obtaining a new trial, the Court of Appeal has no jurisdiction to order the new 
trial to be on the original greater charge unless the prosecution successfully appeals that acquittal.? 
Similarly, where the accused was convicted of one count and acquitted of three others and 
successfully appealed on the ground of improper jury selection, the new trial is limited to the one count 


1686-14 


1686-15 
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absent a prosecution appeal form the acquittals.!'? However an “acquittal” entered by virtue of the 
Kienapple principle ancillary to a conviction on another count can be set aside by the appeal court if 
the conviction is set aside and a new trial ordered on both counts.!! Similarly, where, on appeal, a 
conviction is quashed and an acquittal entered, the case may be remitted to the trial judge to determine 
whether convictions should be entered on charges previously stayed because of the Kienapple rule 
against multiple convictions. 1? 


Death of an appellant 


When an appellant dies, the appeal court retains jurisdiction to proceed "in the interests of justice", but 
that is a jurisdiction that should be sparingly exercised. First it is necessary to determine whether the 
required tangible and concrete dispute has disappeared and the issues have become academic. 
Second, if the response to the first question is affirmative, it is necessary to decide if the court should 
exercise its discretion to hear the case. The fundamental criterion is "the interests of justice". This 
jurisdiction should be exercised sparingly. The appeal should be reconstituted with a live appellant by 
an application by the interested party who wishes to continue the appeal despite the death of the 
appellant (or the respondent on a Crown appeal), by a motion for an order to substitute the personal 
representative or another interested party in place of the deceased. 


The question may be approached by reference to the following non-exhaustive list of helpful factors: 
whether the appeal will proceed in a proper adversarial context; 
the strength of the grounds of the appeal; 


whether there аге special circumstances that transcend the death of the individual 
appellant/respondent, including: 


(a) alegal issue of general public importance, particularly if it is otherwise evasive of appellate review; 
(b) a systemic issue related to the administration of justice; 


(c) collateral consequences to the family of the deceased or to other interested persons or to the 
public; 


whether the nature of the order which could be made by the appellate court justifies the expenditure of 
limited judicial (or court) resources to resolve a moot appeal; 


whether continuing the appeal would go beyond the judicial function of resolving concrete disputes and 
involve the court in free-standing, legislative-type pronouncements more properly left to the legislature 
itself.? 


Crown appeal from acquittal 


Where the accused was acquitted at trial, the Court of Appeal cannot substitute a conviction on appeal 
by the Crown unless all the findings necessary to support a verdict of guilty must have been made, 
either explicitly or implicitly, or not be in issue.? A Court of Appeal has the authority to enter a stay of 
proceedings where a new trial would constitute an abuse of process.? The Court of Appeal can only 
order a new trial and cannot substitute an NCR-MD verdict on a successful Crown appeal from an 
acquittal.^ However, pursuant to s. 686(8), which creates a broad discretionary power to make a wide 
variety of orders ancillary to the primary order made under the remedial provisions in s. 686, the court 
of appeal can limit the new trial to the issue of the nature of the accused's automatism.® 


A Crown appeal cannot be the means whereby the Crown puts forward a different case than the one it 
chose to advance at trial. It offends double jeopardy principles, even as modified by the Crown's right 
of appeal, to subject an accused, who has been acquitted, to a second trial based on a new theory of 
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liability or arguments raised by the Crown for the first time оп appeal.5 To succeed on an appeal based 
upon jury misdirection, the Crown has to satisfy the appeal court that the verdict would not necessarily 
have been the same if the trial judge had properly directed the jury." The intentional decision by the 
Crown not to proceed with other evidence that might support a conviction in order to immediately be 
able to appeal an adverse ruling upon the admissibility of other evidence will disallow the Crown from 
appealing the resulting acquittal. This does not apply where proceeding with the trial would be fruitless 
in light of the ruling. 


Charter of Rights 


Section 686(4)(b)(ii) allowing the entry of a conviction in other than a jury case does not violate s. 7 of the Charter.? 


1686-16 


1686-17 


1686-18 


Different judge 


In virtually every case where a new trial is ordered it is before a different judge,? though it need not be.3 
However, in some circumstances it has been ordered that the new trial be held before the same judge 
where it will obviate the necessity of rehearing substantial evidence.^ One court of appeal has 
commented that where a Charter s. 11(b) ruling is reversed on Crown appeal "[o]rdinarily, we would 
order that the matter be remitted to the trial judge and have him complete the trial." In summary 
conviction appeals under s. 834(1) there is express power to remit the matter to the same judge.® The 
general rule in criminal appeals expressed in s. 686(5) that a different judge must preside at a new trial 
ordered by the appeal court unless the appeal court expressly orders otherwise is not applicable to an 
appeal in a dangerous offender proceeding." In those cases the question of whether the judge who 
presided at the first hearing can preside at the new hearing falls to be determined on the particular 
circumstances of each case under the common law principles of reasonable apprehension of bias. 


Ancillary orders 


Section 686(8) permits the Court of Appeal to order that a new trial be held with respect to an included 
offence only.? However, the Court of Appeal cannot limit the charge and available basis of liability at 
the new trial it ordered on successful crown appeal from accused's acquittal on aggravated assault on 
the basis that the accused's acquittal on the mode of commission of the offence the jury considered 
must be respected. The Crown's successful appeal was because the trial judge erred in failing to leave 
an available mode of commission of the offence of aggravated assault. The new trial must be on all 
available modes of committing the offence.3 The section was invoked to limit the further trial to the 
issue of automatism or insanity after the Crown's successful appeal from the accused's acquittal on the 
basis of automatism.^ An order for a new trial may be dependent upon an additional order under subs. 
(8) allowing the amendment of an indictment to conform with the evidence.5 See generally regarding 
the power to amend. The court's ancillary jurisdiction to make an order to prevent the frustration of an 
appeal allows it to make an order to continue a publication ban regarding the name of a young offender 
tried as an adult pending determination of an appeal to decide whether or not the publication ban 
should have been made." The Court of Appeal has a residual discretion to stay the charge where 
further proceedings would be an abuse.? But where there is no evidence to support a conviction the 
accused is entitled to an acquittal and not merely a stay.? Subsection 686(8) authorizes an appellate 
court to order the continuation of a trial where it sets aside a stay of proceedings, but only where 
continuation of the trial is what "justice requires" in the particular circumstances of the case. Manifestly, 
an order under s. 686(8) must not be at variance with the underlying judgment. Continuation of the trial 
will not always be preferable or even possible. It is an order that can properly be made only where the 
interests of justice require it, where there is no undue prejudice to the parties and where no unfairness 
would result. Further, the trial court to which the matter is remitted should retain its discretion to instead 
order a new trial where resumption of the interrupted proceedings proves to be impractical or unfair.'° 


Re-opening appeal 
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If the appeal has been heard on the merits and judgment has been entered, the Court of Appeal has 
no power to re-open an appeal.? Before a formal judgment of the court has been entered, the court has 
jurisdiction to consider an application to re-open an appeal.? The decision to re-open should consider 
that finality is a primary but not always determinative factor; the interests of justice consider both finality 
and the risk of a miscarriage of justice. The applicant must make out a clear and compelling case to 
justify a re-opening. If the case has been heard on the merits, the applicant must show that the court 
overlooked or misapprehended the evidence or an argument. Further, the error must go to a significant 
aspect of the case.^ A court also has jurisdiction to re-open an appeal previously dismissed or dealt 
with otherwise than on the merits.» The Court of Appeal has jurisdiction to rescind previous orders 
refusing extensions of time where the interests of justice so require, as does a single judge have 
jurisdiction to rescind his own order." An appeal court has inherent jurisdiction to re-open and set aside 
a judgment even on the merits that was obtained by fraud, except, semble, an appeal from criminal 
conviction or acquittal.9 However, the proper method of impeaching a judgment of the High Court on 
the ground of fraud or of seeking to set it aside on the ground of subsequently discovered evidence is 
by action, whether or not the judgment which is attacked has been affirmed or otherwise dealt with by 
the Court of Appeal or other appellate tribunal. This allocation of jurisdiction makes sense because its 
exercise will frequently entail fact finding. Only in exceptional circumstances will the court set aside the 
dismissal of an appeal made because of the failure of the accused to surrender into custody.? 


«686-19 Re-elections 


Where the Supreme Court of Canada orders a retrial after a trial by judge and jury, the accused may 
re-elect trial by judge alone with the consent of the Crown.? 
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2. DEFINITIONS 
(1) 
In these rules: 
“acquittal” includes: 


a. 


An order of the Superior Court of Justice that quashes an indictment or in any manner refuses or fails to 
exercise jurisdiction on an indictment; and 


b. 


An order of a trial court that stays proceedingson an indictment or quashes an indictment, where the Code 
provides a right of appeal from the order; 


“appeal” includes, where necessary, a review and a notice of application for leave to appeal; 
“appeal management judge” means a single judge exercising appeal management functions; 


“appellant” includes an applicant for leave to appeal and, unless otherwise indicated, includes the lawyer 
for the appellant; 


“application for a variation of a release order pending appeal” includes an application to extend the 
surrender date in a release order pending appeal; 


“Attorney General” means the Attorney General of Canada or the Attorney General of Ontario, as 
applicable; 
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“Chief Justice of the Court of Appeal” means the Chief Justice of Ontario and also includes the Associate 
Chief Justice of Ontario; 


“Code” means the Criminal Code, R.S.C. 1985, c. C-46; 


“contact information" means all of the following applicable information: (i) address; (ii) telephone number; 
(iii) email address; and (iv), where the person is a lawyer, Law Society of Ontario number. 


“convicted person” means a person who has been convicted of an offence under the Code or the 
Controlled Drugs and Substances Act, and, where necessary, also includes a person who has been found 
guilty and granted a discharge under s. 730 of the Code; 


“court” means the Court of Appeal for Ontario or a panel of three or more judges thereof; 


“criminal panel” means any panel of three or more judges assigned to hear criminal appeals in the week in 
which a matter is referred to a criminal panel under these rules; 


“electronic signature” means electronic information that a person creates or adopts in order to sign a 
document and that is in, attached to or associated with a document; 


“holiday” means: 
a. 

Any Saturday or Sunday; 
b. 

New Year’s Day; 
с. 

Family Day; 

d. 

Good Friday; 

e. 

Easter Monday; 
f. 

Victoria Day; 

g. 


Canada Day; 
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h. 


Civic Holiday; 


Labour Day; 

j. 

Thanksgiving Day; 

k. 

Remembrance Day; 

l. 

Christmas Day; 

m. 

Boxing Day, and 

n. 

Any special holiday proclaimed by the Governor General or the Lieutenant Governor; and 

о. 

Where New Year’s Day, Canada Day or Remembrance Day falls оп a Saturday or Sunday, the following 
Monday is a holiday; and where Christmas Day falls on a Saturday or Sunday, the following Monday and 
Tuesday are holidays; and where Christmas Day falls on a Friday, the following Monday is a holiday; 
“inmate appeal” means an appeal, other than an appeal from an order made under Part XX.1 of the Code, 
by a person who, at the time the notice of appeal is filed, is in custody and is not represented by a lawyer, 
as well as appeals converted into or deemed to be an inmate appeal pursuant to these rules, a practice 
direction or an order or a direction from the court or a judge; 

“in-person appeal” means an appeal, other than an appeal from an order made under Part XX.1 of the Code, 
by a person who, at the time the notice of appeal is filed, is out of custody and is not represented by a 
lawyer, as well as appeals converted into or deemed to be an in-person appeal pursuant to these rules, a 
practice direction or an order or a direction from the court or a judge; 


“institution” means a penal or reform institution; 


“judge” means the Chief Justice of Ontario, the Associate Chief Justice of Ontario or a single judge of the 
Court of Appeal for Ontario; 


“motion” includes an application; 
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“moving party” includes an applicant; 


“notice of appeal” includes, where necessary, a notice of application for leave to appeal and a notice of 
motion or application; 


“practice direction” means a direction, notice, guide or similar publication for the purpose of governing, 
subject to these rules, the practice for proceedings at the Court of Appeal; 


“Registrar” means the Registrar of the Court of Appeal and includes a deputy Registrar and any employee 
of the Office of the Registrar assigned to perform specific functions of the Registrar; 


“respondent” includes a responding party on a motion or an application and, unless otherwise indicated, 
includes the lawyer for the respondent or responding party; and 


“solicitor appeal” means an appeal, other than an appeal from an order made under Part XX.1 of the Code, 
by either the Attorney General or a person who, at the time the notice of appeal is filed, is in or out of 
custody and is represented by a lawyer who is entitled to practise law in the province of Ontario. 


(2) 


Except as otherwise provided in these rules, the definitions in the Code and in the Youth Criminal Justice 
Act apply to these rules. 


Footnote(s) 
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(1) 
The forms referred to in these rules are set out in the Appendix of Forms. 
(2) 


The forms set out in the Appendix of Forms shall be used where indicated and with such variations as the 
circumstances require. 


PRACTICE COMMENTARY 
q3-1 
Forms 


In addition to promulgating new Rules, the court has issued new Forms which can be found here in MS Word and 
PDF: htto:/ontariocourtforms.on.ca/en/criminal-appeal-rules-forms/ С. Of note, the court has provided a new 
template for an initiating Notice of Appeal or combined Notice of Application for Leave to Appeal and Notice of 
Appeal (Form 12) that is substantially different than the predecessor form used under the old rules. Additionally, the 
court has also adopted a new Notice of Motion form. 


Footnote(s) 
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4. PRACTICE DIRECTIONS 


(1) 

The Court of Appeal may make practice directions not inconsistent with these rules. 
(2) 

Practice directions shall be posted on the court’s website. 

PRACTICE COMMENTARY 

{4-1 

Practice Directions 


The court has issued a Practice Direction Concerning Criminal Appeals at the Court of Appeal for Ontario 
(https://www.ontariocourts.ca/coa/how-to-proceed-court/practice-directions-guidelines/criminal/). It has since been 
amended on June 14, 2021 and October 21, 2021 during the COVID-19 pandemic. Future amendments are also 
likely. The Practice Direction notes as follows: 
This Practice Direction is currently under revision to reflect changes to procedures and nomenclature. For example, the 
Senior Legal Officer is now referred to as the Executive Legal Officer. The current Practice Direction remains in force and 
continues to apply, except to the extent that: (i) it is inconsistent with the new «Criminal Appeal Rules», which come into 
force on November 1, 2021; or (ii) it is varied by the Consolidated Practice Direction Regarding Proceedings in the Court of 
Appeal During the COVID-19 Pandemic. A revised Practice Direction Concerning Criminal Appeals at the Court of Appeal 
for Ontario will be released at a later date. 
Much of what was contained in the practice direction has been overtaken by the November 1, 2021 Rules (as 
amended). However, as noted, where the matter is not dealt with by the new Rules, resort must still be had to this 
practice direction unless it has been varied by the consolidated COVID-19 pandemic practice direction. The 
Consolidated Practice Direction Regarding Proceedings in the Court of Appeal During the COVID-19 pandemic, 
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which was most recently updated (as of the date of writing) on April 26, 2022 can be found here: 
https://www.ontariocourts.ca/coa/how-to-proceed-court/covid- 19/ LF and is reproduced at the end of this Chapter. 


There is also a practice direction relating to accessing court documents and exhibits for the purpose of processing 
criminal appeals, and in particular for the preparation of the appeal book, that was issued in November 2021: 
https://www. ontariocourts.ca/coa/how-to-proceed-court/practice-directions-quidelines/practice-direction-regarding- 
accessing-court-documents-and-exhibits-from-lower-courts-for-purposes-of-preparing-appeal-books-in-criminal- 


appeals/ E 


In March 2022, the court also issued a new protocol for in-person hearings during the COVID-19 pandemic: 
https ://www. ontariocourts.ca/coa/how-to-proceed-court/covid- 1 9/protocol-for-in-person-hearings-covid- 19- 
pandemic/ L5. Virtual video hearings using the Zoom platform are (as of the date of writing) still available. 
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5. COMPUTATION OF TIME 


(1) 
In the computation of time under these rules or an order, except where a contrary intention appears: 
a. 


Where there is a reference to a number of clear days between two events, they shall be counted by 
excluding the days on which the events happen; 


b. 

Where there is a reference to a number of days, not expressed to be clear days, between two events, they 
shall be counted by excluding the day on which the first event happens and including the day on which the 
second event happens; 

с. 

Where a period of seven days or less is prescribed, holidays shall not be counted; 


d. 


Where the time for doing an act under these rules expires on a holiday, the act may be done on the next 
day that is not a holiday; and 


е. 


Service or filing of a document made after 4:00 p.m. or at any time on a holiday shall be deemed to have 
been made on the next day that is not a holiday. 
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(2) 


Where a time of day is mentioned in these rules or in any document in a proceeding, the time referred to 
shall be taken as the time observed locally. 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf С. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


End of Document 


6. COURT DOCUMENTS 


The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > COURT OF APPEAL RULES 
OVERVIEW > CRIMINAL APPEAL RULES > COURT OF APPEAL FOR ONTARIO CRIMINAL 
APPEAL RULES > PARTI- GENERAL MATTERS 


COURT OF APPEAL RULES OVERVIEW 
CRIMINAL APPEAL RULES' 
COURT OF APPEAL FOR ONTARIO CRIMINAL APPEAL RULES 
PART I- GENERAL MATTERS 


6. COURT DOCUMENTS 


Format 

(1) 

The court may specify by practice direction, and the court or a judge may direct or order, whether a 
document in a proceeding, such as a notice of appeal, notice of motion, transcript, motion record, appeal 
book, factum, book of authorities or compendium, shall be served and/or filed in paper format, electronic 
format or both. 

(2) 

Every document in a proceeding under these rules, other than a transcript, shall: 

a. 

Be printed, typed, written or reproduced legibly; 

b. 

Have a margin of approximately 25 millimetres on all sides; 

с. 

Be їп 12-point or larger font; 


d. 


Have double spaces between the lines, except for quotations longer than four lines and footnotes; 
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e. 
Be divided into a single series of consecutively numbered paragraphs; and 
f. 


If providing documents in paper format: 


The paper shall be letter size (216 millimetres by 279 millimetres); 


The paper shall be of good quality; 

iii. 

The paper shall be white or near white; and 
iv. 


The text may appear on one side or both sides of the paper, except for the text in factums, which shall be 
set out on one side of the paper only. 


(3) 


The court may specify by practice direction further requirements for the formatting of electronic and paper 
documents. 


Colours of Covers 

(4) 

In these rules, requirements as to the colour of document covers do not apply to a document that is filed 
electronically; however, if the same document is filed in paper format, these requirements apply to the 
paper version of the document. 

Electronic Signatures 

(5) 

A document that may or must be signed under these rules may be signed with an electronic signature. 
Contents 

(6) 


Every document in a proceeding, other than a transcript, shall have a heading in accordance with Form 1 
that sets out: 
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a. 


The court file number (if known), the motion number (if known and if applicable) and the name of the court; 
and 


b. 


Subject to the exception set out in subrule 6(7), the title of the proceeding with the names of the parties: 


As set out in the notice of appeal; 


Listed in the same order in which they were listed in the title of the proceeding in the court appealed from; 
and 


iii. 

Showing the status of the party in the appeal. 

(7) 

Where there are more than two parties to the proceeding, in every document other than a notice of appeal, 


a short title showing the names of the first party on each side followed by the words “and others” or “et al.” 
may be used. 


(8) 

Every document in a proceeding, other than a transcript, shall contain: 
a. 

The title of the document; 

b. 

Its date; and 

с. 


The name and contact information of the lawyer serving or filing the document or, where a party acts їп 
person, their name and contact information. 


(9) 


Every document in a proceeding, other than a transcript, shall have a backsheet in accordance with Form 2 
that sets out: 
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a. 

The court file number (if known), the motion number (if known and if applicable) and the name of the court; 
b. 

The short title of the proceeding; 

e: 

The title of the document; 

d. 

In the case of an affidavit, the deponent's name and the date when they swore or affirmed the affidavit; and 
e. 


The name and contact information of the lawyer serving or filing the document or, where a party acts in 
person, their name and contact information. 


Documents Containing Information Subject to a Sealing Order or a Publication Ban or Arising from an in 
Camera Proceeding 


(10) 


If a document refers to information that is subject to a sealing order imposed by a court, then the document 
itself must be sealed. 


(11) 

If a document refers to information that is subject to a publication ban imposed by a court or contains 
information the release of which would violate a legislative provision, then the party preparing the 
document must include a prominent reference to the terms of the applicable order or legislative provision 
on the front of the document. 

(12) 

If a document refers to information arising from an in camera proceeding that was not subsequently made 
publicly available by order of a court, then the party preparing the document must include a prominent 
reference to this fact on the front of the document. 

Affidavits 

(13) 


An affidavit used in a proceeding shall: 


a. 
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Be in Form 3; 

b. 

Be expressed in the first person; 

с. 

State the full name of the deponent and, if the deponent is а party or a lawyer, shall state that fact; 
d. 


Be divided into paragraphs, numbered consecutively, with each paragraph being confined as far as 
possible to a particular statement of fact; and 


е. 


Be signed by the deponent and sworn or affirmed in accordance with the Commissioners for Taking 
Affidavits Act, R.S.O. 1990, c. C.17. 


(14) 

Unless otherwise directed or ordered by these rules, a practice direction, the court or a judge, an affidavit 
shall be confined to a statement of facts within the personal knowledge of the deponent or to other 
evidence that the deponent could give if testifying as a witness in court, except that an affidavit may 
contain statements of the deponent’s information and belief with respect to facts that are not contentious, 
provided that the source(s) of the information and the fact of belief are specified in the affidavit. 


(15) 


An exhibit that is referred to in an affidavit shall be marked as such by the person taking the affidavit, and 
where the exhibit: 


a. 
Is referred to as being attached to the affidavit, it shall be attached to and filed with the affidavit; 

b. 

Is referred to as being produced and shown to the deponent, it shall not be attached to the affidavit or filed 
with it, but shall be left with the Registrar for the use of the court, and on the disposition of the matter in 
respect of which the affidavit was filed, the exhibit shall be returned to the lawyer or party who filed the 
affidavit, unless a judge or the court orders otherwise; 

с. 


Is a document, а copy shall be served with the affidavit, unless it is impractical to do so. 


(16) 
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Where an affidavit is made by two or more deponents, there shall be a separate jurat for each deponent, 
unless all the deponents make the affidavit before the same person at the same time, in which case one 
jurat containing the words “Sworn (or affirmed) by the above-named deponents” may be used. 

(17) 


Where a rule or practice direction requires an affidavit to be made by a party and the party is a corporation, 
the affidavit may be made for the corporation by an officer, director or employee of the corporation. 


(18) 


Any interlineation, erasure or other alteration in an affidavit shall be initialled by the person taking the 
affidavit and, unless so initialled, the affidavit shall not be used without leave of the court or a judge. 


Transcripts 
(19) 


When produced in paper format, transcripts shall be bound front and back in red cover stock, except where 
the transcript forms part of the appeal book or motion record. 


(20) 
Every transcript of evidence shall have: 
a. 


A cover page setting out: 


The name of the court in which the transcribed proceedings took place; 


In the top right-hand corner, the Court of Appeal file number and/or the Court of Appeal motion number; 
iii. 

The title of proceedings; 

iv. 

The nature of the hearing; 

v. 

The place and date of the hearing; 


vi. 
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The name of the presiding judge; and 

Vii. 

The names of the lawyers representing the parties; and 
b. 


A table of contents setting out: 


The name of each witness with the page number at which the examination-in-chief, cross-examination and 
re-examination of the witness commence; 


The page number at which the charge to the jury, the objections to the charge and the re-charge 
commence; 


iii. 

The page number at which the reasons for judgment commence; 

iv. 

A list of exhibits with the page number at which they were made exhibits; and 
v. 


At the foot of the page, the date the transcript was ordered, the date it was completed and the date the 
parties were notified of its completion. 


(21) 


Where there is more than one volume of a transcript, the volumes shall be clearly and consecutively 
numbered. 


(22) 


Evidence shall be transcribed on letter size paper (216 millimetres by 279 millimetres) with a margin 25 
millimetres wide on the left side delimited by a vertical line. 


(23) 


The name of the court in which the transcribed proceedings took place shall be stated on a single line no 
more than 15 millimetres from the top of the first page. 


(24) 
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The text shall be typed in 12-point Courier font with 1.5 spaces between lines on 32 lines numbered in the 
margin at every fifth line. 


(25) 

Headings, such as swearing of witnesses, examination-in-chief and cross-examination, shall be capitalized 
and separated from the preceding text by the space of a numbered line, and the number of lines of text on 
the page may be reduced by one for each heading that appears on the page. 


(26) 


For transcripts of proceedings before a judge and jury, the time of court opening, recesses, adjournment, 
jury entrances and jury exits shall be placed in brackets on the right margin. 


(27) 


Every question shall commence on a new line and shall begin with the designation “Q.”, followed, within 10 
millimetres, by the question. 


(28) 


Every answer shall commence on a new line and shall begin with the designation “A.”, followed, within 10 
millimetres, by the answer. 


(29) 


Every line of a question or answer, other than the first line, shall begin at the margin and shall be 165 
millimetres in length. 


(30) 


Lines of text other than questions and answers shall be indented 35 millimetres from the margin and shall 
be 130 millimetres in length. 


(31) 

Any portion of a proceeding that has not been transcribed shall be clearly noted in the transcript. 
Documents and Communications from the Court or Registrar 

(32) 

Unless otherwise directed or ordered by these rules, a practice direction, the court or a judge, any 
document or communication that the court or Registrar may or must send, give or otherwise provide to a 
person under these rules may be sent to the person in electronic format by email to: 


a. 


The email address most recently indicated for the person in the court file, if any; or 
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In the case of a lawyer whose email address is not indicated in the court file, the email address for the 
lawyer as published on the Law Society of Ontario’s website. 


PRACTICE COMMENTARY 

{6-1 

Guidelines for Filing of Electronic documents 

Pursuant to Rule 6(3) the court has provided a guideline for filing electronic documents with the court as well as 
standard naming conventions: https ://www. ontariocourts.ca/coa/how-to-proceed-court/practice-directions- 
quidelines/filing-electronic-documents/C*. It is reproduced in full at the end of the Rules. 

«(6-2 

Electronic signature 


The Court now accepts an "electronic signature". Notably, it does not require the electronic signature to be in any 
particular format. 


6-3 
Remote commissioning of affidavits permitted 


On July 30, 2020, the provincial government filed Ontario Regulation 431/20 under the Commissioners for Taking 
Affidavits Act to provide for administering oath or declaration remotely as follows: 
ADMINISTERING OATH OR DECLARATION REMOTELY 


Remote administering of oath, declaration permitted 


1. An oath or declaration may be taken by a deponent or declarant without being in the physical presence of the person 
administering the oath or declaration, if the following conditions are met: 
1. The oath or declaration is being administered by an electronic method of communication in which the person 
administering the oath or declaration and the deponent or declarant are able to see, hear and communicate with each 
other in real time throughout the entire transaction. 


2. The person administering the oath or declaration confirms the identity of the deponent or declarant. 


3. A modified version of the jurat or declaration is used that indicates, 
i. that the oath or declaration was administered in accordance with this Regulation, and 
ii. the location of the person administering the oath or declaration and of the deponent or declarant at the 


time of the administering. 


4. In the case of a commissioner to whom section 5 of the Act applies, the information on the stamp required to be 
used under that section appears on or in the document being signed. 


5. The person administering the oath or declaration takes reasonable precautions in the execution of the person’s 
duties, including ensuring that the deponent or declarant understands what is being signed. 
Records 
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2. Every person who administers an oath or declaration in accordance with section 1 shall keep a record of the transaction. 


Commencement 


3. This Regulation comes into force on the later of the day subsection 9 (2) of Schedule 4 to the COVID-19 Response and 
Reforms to Modernize Ontario Act, 2020 comes into force and the day this Regulation is filed. 


The Law Society of Ontario has provided the following guidelines for remote commissioning of affidavits: 
httos:/so.ca/lawyers/oractice-supports-and-resources/topics/the-lawyer-client-relationship/commissioner-for-taking- 


affidavits-and-notary-pubII~ZE2%80%99attestation-a-distance СТ. 


Affidavits must be confined to facts and should not contain legal opinion or argument.? Only non-contentious 
matters should be included in an affidavit on the basis of "information and belief". Affidavits from counsel 
containing contentious content are not permissible. Rule 5.2-1 of the Law Society of Ontario’s Rules of 
Professional Conduct similarly prohibits counsel from submitting an affidavit on contentious matters as follows: 
5.2-1 A lawyer who appears as advocate shall not testify or submit their own affidavit evidence before the tribunal unless 
(a) permitted to do so by law, the tribunal, the rules of court or the rules of procedure of the tribunal, or 


(b) the matter is purely formal or uncontroverted. 
[Amended - October 2014] 


Commentary 


[1] A lawyer should not express personal opinions or beliefs or assert as a fact anything that is properly subject to legal 
proof, cross-examination, or challenge. The lawyer should not in effect appear as an unsworn witness or put the lawyer's 
own credibility in issue. The lawyer who is a necessary witness should testify and entrust the conduct of the case to another 
lawyer. There are no restrictions on the advocate's right to cross-examine another lawyer, however, and the lawyer who 
does appear as a witness should not expect to receive special treatment because of professional status. 
© 2022, Law Society of Ontario. Reproduced with the permission of the Law Society of Ontario. For the most up-to- 
date version of the rules please visit  httips://www.lIso.ca/about-Iso/legislation-rules/rules-of-professional- 
conduct/chapter-5 ГЇ. 
16-4 


Email communication 


Rule 6(32) authorizes the use of email electronic communications between the court and counsel at the last known 
email address indicated on the court file or an email address on the Law Society of Ontario's website. 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf С. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


2  Mapletoft v. Service, [2008] O.J. No. 693, 2008 CanLII 6935 (Ont. S.C.J.); R. v. Ibrahim, [2016] O.J. No. 1198, 2016 
ONSC 7665 (Ont. S.C.J.), overturned on appeal on other issues [2019] O.J. No. 3939, 2019 ONCA 631 (Ont. C.A.). 


3 R. v. Chan, [2007] O.J. No. 4734 (Ont. S.C.J.). 


4 В. у. Ibrahim, [2016] O.J. No. 1198, 2016 ONSC 7665 (Ont. S.C.J.), overturned on appeal on other issues[2019] O.J. 
No. 3939, 2019 ONCA 631 (Ont. C.A.). 
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Practice Direction 
(1) 


The subrules set out below are subject to any practice direction that the court may issue, and any direction 
or order the court or a judge may make, regarding the manner of serving and/or filing. 


Notice of Appeal 

(2) 

Other than in appeals by the Attorney General, inmate appeals and appeals from orders made under Part 
XX.1 of the Code, emailing the notice of appeal to the Registrar in accordance with the court’s practice 
directions or delivering, mailing or faxing three copies of the notice of appeal to the Registrar within the 


prescribed time shall constitute both service and filing except where the notice of appeal raises a 
constitutional question as set out in s. 109 of the Courts of Justice Act, R.S.O. 1990, c. C.43. 


(3) 
In any appeal where the notice of appeal raises a constitutional question as set out in s. 109 of the Courts 


of Justice Act, the appellant must also serve the Attorney General of Ontario and the Attorney General of 
Canada. 


(4) 


Upon receipt of a notice of appeal provided in accordance with subrule 7(2), the Registrar shall forthwith 
transmit a copy of it to the appropriate Attorney General. 


(5) 
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Subject to subrule 7(9), and unless otherwise directed or ordered by these rules, a practice direction, the 
court or a judge, where the Attorney General is the appellant, the notice of appeal shall be served on the 
respondent personally in accordance with subrules 7(6) or by an alternative to personal service in 
accordance with subrule 7(8). 


(6) 
Personal service shall be made: 
a. 


On an individual, by leaving a copy of the document with the individual, and where the individual is a young 
person, by leaving another copy of the document with the young person’s parent; 


b. 

On a corporation, by leaving a copy of the document with an officer, director or agent of the corporation, or 
with a person at any place of business of the corporation who appears to be in control or management of 
the place of business; 


с. 


Оп an organization, by leaving а copy of the document with: 


In the case of a municipality, the mayor, warden, reeve or other chief officer of the municipality, the 
secretary, treasurer or clerk of the municipality; or 


In the case of any other organization, the manager, secretary or other senior officer of the organization or 
one of its branches. 


(7) 


A person effecting personal service of a document need not produce the original document or have it in 
their possession. 


(8) 

Service by an alternative to personal service shall be made in one of the following ways: 

a. 

Where the party was represented by a lawyer at trial, by serving the lawyer with a copy of the document in 
accordance with subrule 7(14), so long as the lawyer confirms that they have instructions to accept 
service; 


b. 


By sending a copy of the document together with an acknowledgment of receipt card (Form 4) by mail to 


Page 3 of 11 
7. MANNER OF SERVING AND FILING 


the last known address of the person to be served, but service by mail under this paragraph is only 
effective as of the date the sender receives the receipt card; 


с. 
Where an attempt is made to effect personal service at a person’s place of residence and for any reason 
personal service cannot be effected, by leaving a copy of the document in a sealed envelope addressed to 
the person at the place of residence with anyone who appears to be an adult member of the same 
household, and, on the same day or the following day, mailing another copy of the document to the person 
at the place of residence, but service in this manner is only effective on the fifth day after the document is 
mailed; 

d. 

Where the party is a corporation and its head office, registered office or principal place of business or, in 
the cases of an extra-provincial corporation, the attorney for service in Ontario cannot be found at the last 


address recorded with the Ministry of Government and Consumer Services, by mailing a copy of the 
document to the corporation or to the attorney for service in Ontario, as the case may be, at that address. 


(9) 

Where the Attorney General is the appellant and a respondent cannot be found after reasonable efforts 
have been made by the Attorney General to serve them with a notice of appeal, or where it appears to the 
court or a judge that it is impractical for any reason for the Attorney General to effect prompt personal 
service of a notice of appeal, the court or a judge may make an order for substituted service or, where 
necessary in the interests of justice, may dispense with service. 


(10) 


In an order for substituted service, the court or a judge shall specify when service in accordance with the 
order is effective. 


(11) 


Where an order is made dispensing with service of a document, the document shall be deemed to have 
been served on the date of the order for the purpose of the computation of time under these rules. 


All Other Documents 

(12) 

Other than a notice of appeal in an appeal where the Attorney General is the appellant, no other document 
need be served personally, unless otherwise directed or ordered by these rules, a practice direction, the 
court or a judge. 

(13) 

Any document that is not required to be served personally: 


a. 


Shall be served on the Attorney General in the manner described in subrule 7(17); 
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b. 


Shall be served on a party other than the Attorney General who has a lawyer of record by serving the 
lawyer, and service may be made in the manner described in subrule 7(14); and 


с. 


Shall be served on a party other than the Attorney General who does not have a lawyer of record or оп а 
person who is not a party in any of the following ways: 


By personal service; 


By registered or regular mail to the last known address; 

iii. 

By courier; or 

iv. 

By email. 

Service on Lawyer of Record 

(14) 

Service of a document on the lawyer of record of a party shall be made: 
a. 

By leaving a copy with a lawyer or employee in the lawyer’s office; 

b. 

By mailing a copy to the lawyer’s office; 

с. 

By sending а copy to the lawyer’s office by courier; 

d. 

By emailing a copy to the lawyer's office in accordance with subrule 7(22). 
e. 


By depositing a copy at a document exchange of which the lawyer is a member or subscriber, but service 
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under this clause is effective only if the document or a copy of it and the copy deposited are date-stamped 
by the document exchange in the presence of the person depositing a copy; or 


f. 

By use of an electronic document exchange of which the lawyer is a member or subscriber. 
Service on the Attorney General 

(15) 


Service on the Attorney General of Canada shall be effected by service on the regional office of the 
Attorney General of Canada at Toronto or the office of the Attorney General of Canada at Ottawa. 


(16) 

Service on the Attorney General of Ontario shall be effected by service on the Crown Law Office — Criminal. 
(17) 

Service on the Attorney General shall be made in accordance with subrule 7(14). 

Effective Date 

(18) 


Service of a document by registered or regular mail is effective on the fifth day after the document is mailed 
but the document may be filed with proof of service before service becomes effective. 


(19) 

Service of a document by courier is effective on the second day following the day the courier was given the 
document, unless that second day is a holiday, in which case service is effective on the next day that is not 
a holiday, but the document may be filed with proof of service before service becomes effective. 


(20) 


Service of a document by email is effective the day the document is sent, except when it is sent between 
4:00 p.m. and midnight, it is deemed to have been sent on the next day that is not a holiday. 


(21) 

Service of a document by use of an electronic document exchange is effective the day the document is 
sent, except when it is sent between 4:00 p.m. and midnight, it is deemed to have been sent on the next day 
that is not a holiday. 

Serving a Document by Email 

(22) 


A document that is served by email shall include: 


a. 
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The sender’s name and contact information; 

b. 

The name of the intended recipient; 

с. 

The date and time of transmission; and 

d. 

The name and telephone number of a person to contact in the event of a transmission problem. 

Where a Document Does Not Reach Person Served 

(23) 

Even though a person has been served with a document in accordance with these rules, the person may 
show, on a motion for an extension of time or in support of a request for an adjournment, that the 
document: 

a. 

Did not come to the person’s notice; or 


b. 


Came to the person’s notice only at some time later than when it was served or was deemed to have been 
served. 


Validating Service 
(24) 


Where a document has been served in a manner other than one authorized by these rules or an order, the 
court or a judge may make an order validating the service where the court is satisfied that: 


a. 
The document came to the notice of the person to be served; or 
b. 


The document was served in such a manner that it would have come to the notice of the person to be 
served, except for the person’s own attempts to evade service. 


Proof of Service 
(25) 


Service of a document may be proved by an affidavit of service (Form 5) of the person who served it. 
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The affidavit of service may be printed on the backsheet or on a stamp or sticker affixed to the backsheet of 
the document served. 


(27) 

A lawyer’s written admission or acceptance of service or a lawyer’s oral admission or acceptance of 
service where recorded in writing by the person serving the document or where recorded in writing on the 
document by the person to whom the oral admission or acceptance was given is sufficient proof of service 
and need not be verified by affidavit. 


(28) 


Service of a document by way of a document exchange may be proved by the date stamp on the document 
or a copy of it. 


(29) 

Service of a document by way of an electronic document exchange may be proved by a record of service 
generated by the electronic document exchange that identifies the document that was served and 
indicates: 

a. 

The total number of pages served; 


b. 


The name of the person who served the document and, if the person served the document on behalf of a 
party, the name of the party and the nature of the relationship between the person and the party; 


с. 
The name of the person on whom the document was served; and 

d. 

The date and time at which the document was served through the electronic document exchange. 
Filing with the Court 

Manner of Filing 

(30) 


Unless otherwise directed or ordered by these rules, a practice direction, the court, a judge or the 
Registrar, documents may be filed with the Court of Appeal by: 


a. 
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Hand delivery, mail or courier to Court of Appeal for Ontario, Osgoode Hall, 130 Queen Street West, 
Toronto, Ontario, M5H 2N5; 


b. 

Fax to (416) 327-5032; or 

с. 

Email or other electronic means in accordance with the court’s practice directions. 

Service 

(31) 

Unless otherwise directed or ordered by these rules, a practice direction, the court, a judge or the 
Registrar, in order to be filed with the court, a document shall first be served in accordance with these rules 
on all parties and proof of service shall be provided at the time of filing. 

Sealed Documents 

(32) 

Any document that is subject to a sealing order from a court shall be filed under seal. 

(33) 


The manner by which sealed documents are filed with the court, whether in paper and/or electronically, 
may be set out in a practice direction or directed or ordered by the court or a judge. 


Powers of the Registrar 
(34) 


On receipt of a document, the Registrar may refuse to accept it for filing if it does not comply with these 
rules, a practice direction or any order or direction of the court or a judge, or if it is not legible. 


Date of Filing 
(35) 


Where a document is filed by hand delivery, mail or courier, the date of the filing stamp of the Registrar on 
the document shall be the date of its filing, unless the court or a judge orders otherwise. 


(36) 
Where a document is filed by fax, email or other electronic means, the date of filing shall be the date the 
document is sent, except when it is sent between 4:00 p.m. and midnight, in which case the date of filing 


shall be the next day that is not a holiday, unless the court or a judge orders otherwise. 


Deemed Not Filed 
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(37) 


Where the court has no record of the receipt of a document alleged to have been filed by mail, the 
document shall be deemed not to have been filed, unless the court or a judge orders otherwise. 


Number of Copies to Be Filed When Filing in Paper Format 
(38) 


Unless otherwise directed or ordered by these rules, a practice direction, the court, a judge or the 
Registrar, when filing a document in a proceeding, such as a notice of appeal, notice of motion, transcript, 
motion record, appeal book, factum, book of authorities or compendium, in paper format: 


a. 


Where the documents are to go before a panel of the court, three copies of each document shall be filed, 
except where the parties have been notified that the panel will consist of five judges, in which case five 
copies of each document shall be filed; and 


b. 

Where the documents are to go before a judge, one copy of each document shall be filed. 
PRACTICE COMMENTARY 

q7-1 

Service of Notice of Appeal 


For appeals, other than those launched by the Crown, emailing the notice of appeal to the Registrar or mailing or 
faxing it to the court will constitute service and filing. The court's email address for filing purposes is: COA.E- 
file@ontario.ca. In practice, accused appellant's counsel often directly serve the Crown. The Attorney General of 
Ontario's email address for the purpose of serving court documents associated with criminal appeals is 
eserviceCLOC@ontario.ca. The Attorney General of Canada’s email address for the purpose is 
OntarioFedProsecutionServices@ppsc-sppc.gc.ca. 


However, counsel need to be aware that where the appeal raises a constitutional question, the appellant is still 
required to serve the Attorney General of Ontario and the Attorney General of Canada pursuant to the provisions of 
s. 109 of the Courts of Justice Act. That Act provides as follows: 
109. NOTICE OF CONSTITUTIONAL QUESTION — (1) Notice of a constitutional question shall be served on the Attorney 
General of Canada and the Attorney General of Ontario in the following circumstances: 
1. The constitutional validity or constitutional applicability of an Act of the Parliament of Canada or the Legislature, of a 
regulation or by-law made under such an Act or of a rule of common law is in question. 


2. A remedy is claimed under subsection 24 (1) of the Canadian Charter of Rights and Freedoms in relation to an act 
or omission of the Government of Canada or the Government of Ontario. 
(2) FAILURE TO GIVE NOTICE—If a party fails to give notice in accordance with this section, the Act, regulation, by-law or 
rule of common law shall not be adjudged to be invalid or inapplicable, or the remedy shall not be granted, as the case may 
be. 


(2.1) FORM OF NOTICE—The notice shall be in the form provided for by the rules of court or, in the case of a proceeding 
before a board or tribunal, in a substantially similar form. 
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(2.2) TIME OF NOTICE—The notice shall be served as soon as the circumstances requiring it become known and, in any 
event, at least fifteen days before the day on which the question is to be argued, unless the court orders otherwise. 


(3) NOTICE OF APPEAL — Where the Attorney General of Canada and the Attorney General of Ontario are entitled to 
notice under subsection (1), they are entitled to notice of any appeal in respect of the constitutional question. 


(4) RIGHT OF ATTORNEYS GENERAL TO BE HEARD — Where the Attorney General of Canada or the Attorney General 
of Ontario is entitled to notice under this section, he or she is entitled to adduce evidence and make submissions to the 
court in respect of the constitutional question. 


(5) RIGHT OF ATTORNEYS GENERAL TO APPEAL — Where the Attorney General of Canada or the Attorney General of 
Ontario makes submissions under subsection (4), he or she shall be deemed to be a party to the proceeding for the 
purpose of any appeal in respect of the constitutional question. 


(6) BOARDS AND TRIBUNALS — This section applies to proceedings before boards and tribunals as well as to court 
proceedings. 
Based on the wording of s. 109 combined with the wording of the Rule, where an appeal seeks a s. 24(1) remedy of 
a stay of proceedings on account of unreasonable delay contrary to s. 11(b) of the Charter, it is arguable that both 
the Attorney General of Ontario and the Attorney General of Canada would need to be served with the Notice of 
Appeal. However, as a practical matter this is rarely done. 


7-2 
Notice of Appeal – change of election 


Where an accused has elected to be tried by a court composed of judge alone and appeals that conviction to the 
Court of Appeal for Ontario, unless the appellant expressly requests that the court direct on a new trial order that 
the trial be before a judge and jury, the election previously made by the accused stands (see s. 686(5)(b) of the 
Criminal Code). However, the court may permit the appellant to amend the Notice of Appeal prior to the disposition 
of the appeal on its merits.2 This can also be done on the hearing of the appeal.? As a matter of practice, counsel 
should include in their Notice of Appeal the following language in respect of the relief sought: “That an acquittal be 
entered or a new trial ordered by judge and jury pursuant to s. 686(5)(a) of the Criminal Code.” Where the language 
used by the appellant is ambiguous as to what was being requested but the intention was to change the election, 
the court should give effect to the appellant’s intention.* 


17-3 
Personal service 


A Crown Notice of Appeal or Combined Notice of Application for Leave to Appeal and Notice of Appeal are the only 
documents that must be served personally on the accused (Rule 7(12)). As an alternative to personal service of 
(Rule 7(8)(а)) a Crown Notice of Appeal, the Crown may serve the trial lawyer provided that the lawyer confirms 
they have instructions to accept service. Section 678.1 of the Criminal Code provides jurisdiction to dispense with 
personal service of the Notice of Appeal on the respondent and with applications for substituted service. A decision 
of a summary conviction appeal court refusing to dispense with service or refusing substituted service can be 
appealed, with leave, to the Court of Appeal for Ontario.? 


Section 678.1 of The Practitioner's Criminal Code and associated commentary follows: 


678.1 


SERVICE WHERE RESPONDENT CANNOT BE FOUND — 
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Where a respondent cannot be found after reasonable efforts have been made to serve the respondent with a notice of 
appeal or notice of an application for leave to appeal, service of the notice of appeal or the notice of the application for 
leave to appeal may be effected substitutionally in the manner and within the period directed by a judge of the court of 
appeal. 


[R.S.C. 1985, c. 27 (1st Supp.), s. 140; S.C. 1992, c. 1, s. 60 (F).] 


PRACTICE NOTES 
€678.1-1 Order refused 


An application by the Crown for permission for substitutional service and an extension of time for service 
were dismissed where a 24-day delay was not explained; also, it was not explained why the Crown did not 
seek an order of substitutional service before the expiry of the 30-day appeal period.5 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 


Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf С. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


R. v. Budic (No. 2), [1977] A.J. No. 751, 35 C.C.C. (2d) 333 (Alta. C.A.). 
R. v. Messer, [2013] N.B.J. No. 185, 2013 NBCA 39 (N.B.C.A.). 

R. v. Dawson, [1997] N.S.J. No. 240, 162 N.S.R. (2d) 154 (N.S.S.C.). 
R. v. Nguyen, 2016 ABCA 410, [2016] A.J. No. 1340 (Alta. C.A.). 
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8. TIME FOR SERVING AND FILING NOTICE OF APPEAL 

Application 

(1) 

This rule does not apply to appeals from orders made under Part XX.1 of the Code. 
General 

(2) 


Appeals shall be commenced within the deadlines set out below unless an extension of time is granted by 
the court or a judge. 


Appeal from Conviction or Sentence by Convicted Person 
(3) 


Where the appeal is from conviction, sentence, or both, and the appellant is the convicted person, the 
notice of appeal shall be filed within 30 days after the day on which the sentence is imposed. 


(4) 
A convicted person will be considered to have served and filed the notice of appeal: 
a. 


In a solicitor or in-person appeal, on the date the notice of appeal is filed with the Court of Appeal in 
accordance with subrules 7(2)-(3). 
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b. 


In an inmate appeal, on the date the notice of appeal is delivered to the senior official of the institution in 
which the appellant is in custody in accordance with subrule 53(2). 


Appeal from Acquittal or Sentence by Attorney General 

(5) 

Where the appeal is from acquittal or sentence, or both, the Attorney General shall serve the notice of 
appeal within 30 days after the day of the acquittal or the day on which the sentence is imposed, whichever 
is later, and shall file the notice of appeal, with proof of service, no later than 5 days after the expiration of 
the 30-day appeal period. 

Appeal from Any Other Order 

(6) 


Where the appeal is from any other order and the appellant is not the Attorney General, the notice of appeal 
shall be served and filed within 30 days after the day of the making of the order sought to be appealed. 


(7) 


Parties other than the Attorney General will be considered to have served and filed the notice of appeal 
from any other order: 


a. 


In a solicitor or in-person appeal, on the date the notice of appeal is filed with the Court of Appeal in 
accordance with subrules 7(2)-(3). 


b. 


In an inmate appeal, on the date the notice of appeal is delivered to the senior official of the institution in 
which the appellant is in custody in accordance with subrule 53(2). 


(8) 

Where the appeal is from any other order and the appellant is the Attorney General, the notice of appeal 
shall be served within 30 days after the day of the making of the order sought to be appealed, and the 
notice of appeal shall be filed, with proof of service, no later than 5 days after the expiration of the 30-day 
appeal period. 

PRACTICE COMMENTARY 

{8-1 


Time requirements 


It is important to note that under the previous Rules, in a case where an accused is convicted of some offences but 
acquitted of others, the Crown was required to file any Notice of Appeal from the acquittal within 30 days of the 
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acquittal (not within 30 days of the sentence) (old Rule 4(1)). An accused who wished to appeal a conviction or a 
conviction and sentence had 30 days from the date of sentence to file the appeal (old Rule 4(2)). Under this new 
Rule, if the accused was acquitted of an offence that the Crown wants to appeal from, the Notice of Appeal must be 
filed within 30 days of the acquittal, except that where the accused was convicted of another offence or offences, 
the Crown does not have to file a Notice of Appeal until 30 days after the sentence is imposed (Rule 8(5)). 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf ГЇ. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 
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(1) 


This rule does not apply to applications for extensions of time in inmate appeals, which are governed by 
rule 55. 


(2) 


This rule does not apply to applications to extend the surrender date in release orders, which are governed 
by subrules 22(19)-(21). 


(3) 


The time to appeal and for doing any other act in connection with an appeal for which a time is prescribed 
may be extended or abridged by the court or a judge, before or after the expiration of the time prescribed. 


Notice 
(4) 


Notice of an application to extend or abridge time shall be given to the opposing party unless otherwise 
directed or ordered by the court or a judge. 


Consent 
(5) 


If the opposing party consents to the application for an extension of time, the consent shall be provided in 
writing and filed with the court. 


Applications on Consent 
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(6) 


Where the opposing party is consenting to an extension of time, either a judge or the Registrar may grant 
the extension of time. 


(7) 


The maximum length for an extension granted on consent is 30 days from the date of the order granting the 
extension. 


(8) 


An extension of time may only be granted once by the Registrar. Subsequent extensions can only be 
granted by the court or a judge. 


Contested Application 


(9) 


Where the opposing party is not consenting to an extension of time, the party seeking the extension shall 
bring a motion before a judge on notice in accordance with these rules and any applicable practice 
direction. 


PRACTICE COMMENTARY 
q9-1 
Extensions of time 


Inordinate delay in applying for an extension of time to appeal and the failure to act diligently are relevant 
considerations in deciding whether an extension should be granted.? The absence of the respondent from the 
country amounts to a reasonable explanation for failing to serve a Notice of Appeal within the prescribed time.? An 
extension of time to appeal sentence brought more than one year after the sentence was imposed to apply the law 
as changed by recent decisions is not appropriate.^ Similarly, granting an extension of time to appeal a mandatory 
minimum sentence later struck down by the Supreme Court of Canada was not appropriate.» However, an 
application to extend the time to appeal sentence based upon subsequent legislation that applied retroactively to 
revoke citizenship was appropriate. An Order to extend the time to Appeal is governed by s. 678(2) of the Criminal 
Code. 


The relevant sections, together with the commentary and annotations from The Practitioner's Criminal Code, 
follows: 


678. 


NOTICE OF APPEAL — 


(1) An appellant who proposes to appeal to the court of appeal or to obtain the leave of that court to appeal shall give 
notice of appeal or notice of his application for leave to appeal in such manner and within such period as may be 
directed by rules of court. 


(2) EXTENSION OF TIME — 
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The court of appeal or a judge thereof may at any time extend the time within which notice of appeal or notice 
of an application for leave to appeal may be given. 
[R.S.C. 1970, c. C-34, s. 607; S.C. 1972, c. 13, s. 53; S.C. 1974-75-76, c. 105, s. 16.] 


PRECEDENTS: 


Section 678(1): see The Practitioner's Criminal Precedents, Sixth Edition, Documents 8.2, 8.12, 8.24, 8.25, 8.50-8.53. 
Section 678(2): see Documents 8.9, 8.10, 8.32. 


PRACTICE NOTES 


4678-1 Extension of time 


In general, an applicant can obtain an extension of time in which to appeal by establishing a bona fide 
intention to appeal within the appeal period; accounting for or explaining the delay; and satisfying the appeal 
court that the proposed appeal has merit and is not frivolous.” There is precedent for extending time for the 
Crown or the accused to appeal in cases where illegal sentences had been imposed.? It assists if the 
applicant has previously notified the respondent of the intention to appeal.? Other relevant factors include: 
whether the consequences of the conviction are out of all proportion to the penalty imposed; whether the 
respondent will be prejudiced by any extension of time; and whether the applicant has taken the benefit of the 
judgment.!? Serious and unexpected consequences of the accused's guilty pleas can justify an extension of 
time.!! In the end, the main consideration is whether the applicant has demonstrated that justice requires that 
the extension of time be granted,'* such as where the consequences of a conviction and/or sentence, not 
known at the time the conviction and/or sentence was handed down, are profoundly disproportionate.!? A 
change in immigration implications of a conviction can warrant an extension of time to appeal.'4 An attempt to 
bifurcate the appeal and obtain extension of time to appeal sentence only after conviction appeal dismissed 
was unsuccessful іп А. v. Mehari.15 


A Crown application for an extension of time to appeal was dismissed where the Crown only formed the 
intention to appeal in response to an appeal filed by the accused.'$ The Crown must satisfy the diligence 
requirement for an extension of time.!7 As well, the Crown, in addition to an appellant's usual obligation to 
show error, must demonstrate that there is a nexus between the legal error and the verdict; the Crown must 
satisfy the appellate court with a "reasonable degree of certainty ... that had the [legal] errors not occurred, 
there would not necessarily have been an acquittal.!? 

Jurisdiction 


A court of appeal has jurisdiction to rescind a previous order, even one made by a full court of three judges, refusing an 
extension of time to appeal where the interests of justice so require.!? 


Subsequent application 


An applicant refused an extension by a single judge of the court of appeal may re-apply to a panel of the court if the 
renewed application for an extension is based on new evidence or the further application is on a genuinely different basis 
not available the first time.?? An applicant can also re-apply before any judge of the court of appeal and not only the judge 
who heard the first application.?! The panel cannot simply review the single judge's refusal.2 The panel or second judge 
must be satisfied that "circumstances have changed since the earlier refusals". The production of a transcript can constitute 
a change of circumstances.?? 


R. v. Canto, 2015 ABCA 306, [2015] A.J. No. 1041 (Alta. C.A.); R. v. Junkert, [2009] O.J. No. 2979 (Ont. C.A.); R. v. 
Menear (2002), 162 C.C.C. (3d) 233, [2002] O.J. No. 244 (Ont. C.A.). This is just a general rule, and there is no absolute 
rule when the statutory discretion should or should not be exercised: R. v. Price, 2010 ONCA 541, [2010] O.J. No. 3258 
(Ont. C.A.). Crown applications are more rigorously examined because the liberty of the subject is engaged: Н. v. Chan, 
2012 ABCA 250, [2012] A.J. No. 886 (Alta. C.A.). 


R. v. R. (M.J.), [2007] N.S.J. No. 139 (N.S.C.A.). 
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В. v. Meidel (2000), 148 C.C.C. (За) 437, [2000] B.C.J. No. 545 (B.C.C.A.). 


В. v. Hetsberger (1979), 47 C.C.C. (2d) 154, [1979] O.J. No. 1818 (Ont. C.A.); В. у. G. (M.A.) (2002), 167 C.C.C. (За) 435, 
[2002] B.C.J. No. 1477 (B.C.C.A.). 


В. v. Hayes, [2007] O.J. No. 4624 (Ont. C.A.); Н. v. Gaudreault (1992), 76 C.C.C. (3d) 188, [1992] А.О. no 1228 (Que. 
C.A.). 


R. v. Junkert, [2009] O.J. No. 2979 (Ont. C.A.); R. v. Menear (2002), 162 C.C.C. (За) 233, [2002] O.J. No. 244 (Ont. C.A.); 
R. v. Garland, [2008] O.J. No. 868 (Ont. С.А.). 


R. v. Hayes, [2007] O.J. No. 4624 (Ont. C.A.). 

R. v. Leung, [2003] A.J. No. 878 (Alta. C.A.); Cf. R. v. Hunt, [2004] A.J. No. 196 (Alta. C.A.). 
2021 SKCA 139, [2021] S.J. No. 446 (Sask. C.A.). 

R. v. Venkatesh, [2007] O.J. No. 1300 (Ont. S.C.J.). 


R. v. A. (R.), 2020 NSCA 3, [2020] N.S.J. No. 21 (N.S.C.A.); R. v. Bandesha, 2013 ABCA 181, [2013] A.J. No. 519 (Alta. 
C.A.). 


R. v. Koczab, 2013 MBCA 43, [2013] М.Ј. No. 160 at para. 19 (Man. C.A.), revd 2014 SCC 9, [2014] S.C.J. No. 9 (S.C.C.). 


В. v. Audy (No. 1) (1977), 34 C.C.C. (2d) 228, [1977] O.J. No. 368 (Ont. C.A.); as does a single judge have jurisdiction to 
rescind his own order: R. v. Dunbrook (1978), 44 C.C.C. (2d) 264, [1978] O.J. No. 2127 (Ont. C.A. (In Chambers)). 


R. v. Miller (2000), 147 C.C.C. (3d) 156, [2000] B.C.J. No. 1094 (B.C.C.A.); R. v. Walker (1978), 46 C.C.C. (2d) 124, [1978] 
Q.J. No. 206 (Que. С.А.). 


R. v. Melanson, [2006] N.B.J. No. 360 (N.B.C.A.). This is because the motion is a fresh motion and not a motion for 
reconsideration. 


R. v. O'Malley (1997), 119 C.C.C. (За) 360, [1997] B.C.J. No. 2048 (B.C.C.A.); R. v. Harness, [2005] A.J. No. 866 (Alta. 
С.А.); Н. v. Giesbrecht, [2008] М.Ј. No. 311 (Man. C.A.). 


R. v. Melanson, [2006] N.B.J. No. 360 (N.B.C.A.). 


678.1 
SERVICE WHERE RESPONDENT CANNOT BE FOUND — 
Where a respondent cannot be found after reasonable efforts have been made to serve the respondent with a notice 
of appeal or notice of an application for leave to appeal, service of the notice of appeal or the notice of the application 
for leave to appeal may be effected substitutionally in the manner and within the period directed by a judge of the court 
of appeal. 
[R.S.C. 1985, c. 27 (1st Supp.), s. 140; S.C. 1992, c. 1, s. 60 (F).] 
PRACTICE NOTES 

4678.1-1 Order refused 


An application by the Crown for permission for substitutional service and an extension of time for service 
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were dismissed where a 24-day delay was not explained; also, it was not explained why the Crown did 
not seek an order of substitutional service before the expiry of the 30-day appeal period.?^ 


49-2 
Applications brought by defendant 


The motion may be heard by a single judge of the Court of Appeal. In determining whether an application to extend 
the time to allow an appeal to be brought should be granted, the court will consider whether there was a bona fide 
intention to appeal within the required time; whether reasonable diligence was exercised in attempting to serve the 
responding party;? whether there is an arguable appeal; and whether it is in the interests of justice to grant the 
extension, including whether there is any prejudice to either рагіу.26 An “arguable” appeal is simply one that has 
some prospect of success. The test is no higher than that and does not require a finding that the appeal will likely 
succeed.^/ The "interests of justice" criterion is an umbrella factor which is utilized to "tip" the balance if some 
factors favoured granting the request and others did not.?8 


Where an accused appellant had formed the intention to appeal within 30 days but the proposed basis for the 
appeal based on "fresh evidence" was not credible, it was not in the interests of justice to grant the extension.?? The 
continued refusal by an inmate to seek legal guidance concerning the timing for filing of a notice of appeal 
warranted the court later refusing to extend the time for the same.*° 


Below are some examples of situations where the court considered applications to extend time to appeal: 


* A two-year delay in bringing an appeal, which was only being brought оп the basis of a change in the law, 
was not a sufficient basis to extend the їіте.31 


e An extension of time was not granted after a one-year delay where the accused pleaded guilty to assault 
and breaches of recognizance; extensions where the accused had pleaded guilty are appropriate only in 
exceptional cases, such as where there are unexpected consequences of the conviction and there is good 
reason to doubt the validity of the conviction.3? 


e Ап extension of time was granted where the accused sought an extension for leave to appeal from a fine 
and suspended sentence. The Court noted that justice may require an extension if the consequences of 
the conviction or sentence are profoundly disproportionate to the circumstances of the offence and such 
consequences were not known to the court at the time the sentence or conviction is made. Here, while the 
sentence was demonstrably fit, the accused was subsequently banished from his native community as a 
result of his criminal record, which would not have been the case if the accused had been granted a 
conditional discharge.3? 


e An extension of time was granted to appeal sentence based upon subsequent legislation being enacted 
that applied retroactively to revoke citizenship where a sentence of at least five years was imposed. The 
offender sought to appeal his five-year sentence when he became aware that his citizenship was to be 
revoked.?^ 


e The appellant was granted an extension of time to file a Notice of Appeal 34 years after a guilty plea and 
conviction for second degree murder even in the absence of a bona fide intention to appeal where 
advances in DNA technology and testing that was not available earlier cast some doubt on the conviction.35 


e The lack of a credible and reasonable explanation for a lengthy delay in seeking to appeal where the 
evidence makes it clear that the accused was aware of the right to appeal resulted in a refusal to grant an 
extension of time.36 


e The failure to appreciate the immigration consequences associated with an imprisonment sentence of six 
months or more was an adequate basis to explain the delay in filing a sentence appeal and warranting 
granting an extension of time to appeal the sentence.37 
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* Finally, even though there was a 10-year delay between the time that the accused was designated a 
dangerous offender and given an indeterminate sentence, the court granted him an extension of time to 
serve and file a notice of appeal. The Court found that the accused showed he had a bona fide intention to 
appeal within the appeal period because he told his lawyer on the day that he was sentenced that he 
wanted to appeal the dangerous offender designation, and he also applied to Legal Aid for an opinion on 
the merits of an appeal against sentence within the appeal period. The 10-year delay was caused by the 
accused's lawyers and was not due to his own actions. The Court also found that there was merit to the 
appeal in that the judge failed to consider the long-term offender provisions and that the Crown had failed 
to establish prejudice due to the lengthy delay because transcripts and key medical reports were still 
available.38 


{9-3 
Applications brought by Crown 


The delay associated with deciding to bring an appeal which is occasioned by the Crown’s office following an 
internal protocol in deciding whether to bring an appeal should not be faulted. A Crown appeal in a criminal matter 
should only be taken after the “most careful” consideration. The practice in Ontario of requiring a positive decision 
to appeal at two levels followed by a third-level review involving three Crowns at the Crown Law Office — Criminal 
should be welcomed, not criticized.3? A 20-day period to decide whether to bring an appeal is not unreasonable. 
However, sending documents to the police for service with only two days before the 30-day expiry period is not 
acting with reasonable diligence.*° 


Where a motion to extend the time to appeal has been dismissed, the party may reapply to the same judge or the 
court to rescind the previous order on the basis of a change of circumstances or other special considerations.^! 
However, it will only be in rare circumstances that the court will reconsider such an application.*? A further appeal 
from a refusal to extend the time to appeal may be available under s. 40(1) of the Supreme Court Act, although 
obtaining leave to bring such an appeal will be rare.^ 


19-4 
Leave to appeal from sentence 


The test for extensions of time for leave to appeal from sentence’ or a dangerous offender designation is the 
same with respect to appeals from conviction or acquittal. 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf ГЇ. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 
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C.A.), wherein the court refused to grant an extension of time to file a notice of appeal from conviction for sexual 
offences after an eight and one-half-year delay because the appeal lacked merit, the delay was not caused by the 
accused's counsel and the accused's liberty was not at stake. 


Н. v. Antonangeli, [2000] O.J. No. 1870 at para. 13 (Ont. C.A.); contra Н. v. Finley, [1995] A.J. No. 829 (Alta. C.A.). 
Н. v. Rosenthal, [1998] О.Ј. No. 4424 (Ont. C.A.). 


А. v. Audy (No. 1), [1977] O.J. No. 368, 34 C.C.C. (2d) 228 (Ont. C.A.); Н. v Dumbrook, [1978] O.J. No. 2127, 44 
C.C.C. (2d) 264 (Ont. C.A.); Н. v. Lamontagne, [1994] J.Q. no 1022, 95 C.C.C. (3d) 277 (Que. C.A.). 


R. v. Hookimawinew, [1993] O.J. No. 375 (Ont. C.A.). 

R. v. Shea, [2010] S.C.J. No. 26, [2010] 2 S.C.R. 17 (S.C.C.). 
R. v. Hayes, [2007] O.J. No. 4624 (Ont. C.A.). 

R. v. Garland, [2008] O.J. No. 868 (Ont. C.A.). 
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(1) 


Unless otherwise directed or ordered by these rules, a practice direction, the court or a judge, this rule 
does not apply to inmate appeals or to appeals of orders made under Part XX.1 of the Code. 


(2) 


Unless otherwise directed or ordered by these rules, a practice direction, the court or a judge, appeals and 
motions may be heard in person, by videoconference, by audioconference or in writing. 


Motions 

(3) 

The moving party shall, in the notice of motion, specify the proposed manner of hearing. 

(4) 

A party who wishes to oppose the proposed manner of hearing shall serve and file a notice of objection in 
Form 6 within four days after being served with the notice of motion, unless the notice period has been 
abridged and/or the moving party is seeking release from custody pending appeal, in which case a party 


who wishes to oppose the proposed manner of hearing shall serve and file a notice of objection in Form 6 
as soon as possible after being served with the notice of motion. 


(5) 
If a notice of objection is filed within the time limits specified in subrule 10(4), the Registrar shall place the 


notice of motion and the notice of objection before a judge in advance of the hearing, and the judge shall 
make an order directing the manner of hearing. 
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(6) 
In deciding on the manner of hearing, the judge shall consider, if applicable: 
a. 
Whether any of the parties are unrepresented, and, if so, whether they have had access to legal advice; 
b. 
The availability of videoconference or audioconference facilities to the court and to the parties; 
с. 
Whether a party or lawyer is unable to attend in person because of disability, illness ог any other reason; 
d. 


The location and personal circumstances of the person who wishes to proceed by videoconference or 
audioconference; 


е. 


The balance of convenience between the party who wishes to proceed by videoconference or 
audioconference and any party or parties opposing; 


f. 

Whether viva voce evidence is anticipated; and 

9. 

Any other relevant matter. 

(7) 

If no notice of objection is filed within the time limits specified in subrule 10(4), the parties are deemed to 
have agreed to proceed in accordance with the manner of hearing proposed in the notice of motion and, 
unless a judge or the court directs otherwise, the hearing shall proceed in that manner. 

Appeals 

(8) 

The appellant shall, in the certificate of perfection, specify the proposed manner of hearing. 

(9) 


A party who wishes to oppose the proposed manner of hearing shall serve and file a notice of objection in 
Form 6 within ten days after being served with the certificate of perfection. 


(10) 
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If a notice of objection is filed within the time limit specified in subrule 10(9), the Registrar shall place the 
appellant’s factum, the certificate of perfection and the notice of objection before a judge in advance of the 
hearing,and the judge shall make an order directing the manner of hearing. 

(11) 

In deciding on the manner of hearing, the judge shall consider, if applicable: 

a. 

Whether any of the parties are unrepresented, and, if so, whether they have had access to legal advice; 

b. 

The availability of videoconference or audioconference facilities to the court and to the parties; 

с. 

Whether a party or lawyer is unable to attend in person because of disability, illness ог any other reason; 


d. 


The location and personal circumstances of the person who wishes to proceed by videoconference or 
audioconference; 


е. 


The balance of convenience between the party who wishes to proceed by videoconference or 
audioconference and any party or parties opposing; 


f. 

Whether viva voce evidence is anticipated; and 

g. 

Any other relevant matter. 

(12) 

If no notice of objection is filed within the time limit specified in subrule 10(9), the parties are deemed to 
have agreed to proceed in accordance with the manner of hearing proposed in the certificate of perfection 
and, unless a judge or the court directs otherwise, the hearing shall proceed in that manner. 

PRACTICE COMMENTARY 

{10-1 

Сепега! 


The Rules now expressly allow both appeals and motions to be heard by videoconference or audio conference in 
addition to in writing or in person (Rule 10(2)). The proposed mode of hearing should be set out in the certificate of 
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perfection (Rule 10(8)). The opposing party can oppose the manner of proposed hearing and a judge will then 
determine the mode of hearing. Currently, in-person hearings are governed by the Protocol for in-person hearings 


during the Covid-19 Pandemic: httos:/~vww.ontariocourts.ca/coa/how-to-proceed-court/covid-19/protocol-for-in- 
person-hearings-covid-19-pandemic/ ГЇ, The protocol is reproduced at the end of the Rules. 


10-2 
Hearing of appeals 


Rule 46 below deals with listing of appeals. Criminal Appeals are now scheduled to commence at 10:00 a.m. Once 
an appeal is scheduled, it will generally not be de-listed except in extraordinary circumstances. To de-list (adjourn) 
an appeal, counsel making the request should write to the registrar of the court to ask that the request be forwarded 
to the president of the panel scheduled to hear the appeal (the most senior justice of the panel). The president will 
ordinarily then coordinate a conference call with counsel to discuss the merits of the adjournment. Counsel should 
not assume that the court will accommodate adjournment requests. In practice, it is only in unforeseen or 
exceptional circumstances that appeals will be de-listed. If the appeal is not de-listed and the appellant fails to 
appear, the appeal will be dismissed as an abandoned appeal.” In one case, an appeal that was listed to be spoken 
to was de-listed because the transcripts were not available and the appellant might be obtaining legal aid.? 


Generally, where appellants are represented by counsel, they are not present at the hearing of the appeal. Section 
688(2) of the Criminal Code as excerpted in The Practitioner's Criminal Code (with annotations and commentary) 
provides as follows: 


? R. v. Malcolm, [2005] O.J. No. 1535 (Ont. C.A.). 


3 R. v. Scott, [2001] O.J. No. 4792 (Ont. C.A.). 


688 
(2) APPELLANT REPRESENTED BY COUNSEL — 


An appellant who is in custody and who is represented by counsel is not entitled to be present 
(a) at the hearing of the appeal, where the appeal is on a ground involving a question of law alone, 
(b) on an application for leave to appeal, or 


(c) on any proceedings that are preliminary or incidental to an appeal, unless rules of court provide that he is 
entitled to be present or the court of appeal or a judge thereof gives him leave to be present. 


PRACTICE NOTES 


4688-1 Presence of accused 


Under this section the appellant has a statutory right to be present. When he has expressed his desire to be 
present and is not present through no fault of his own, the appeal court has no right to enter upon the hearing 
and should adjourn the appeal to enable the appellant to be present. To proceed in his absence is error in 
law.? An accused can apply for leave to be present on an application for judicial interim release pending 
appeal, which is an "incidental proceeding" under subs. (2). Cause must be shown why such an order should 
be made that there would be some prejudice to him if he were not present or that there were some other 
compelling circumstances mandating his presence. Virtual appearance has been recognized as 
satisfactory.^ 


«4688-2 Related section 
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Section 694.2 is a similar provision respecting appeals to the Supreme Court of Canada. This provision 
applies to summaryconviction appeals: s. 822(1). 


{10-3 
Respondent’s factum 


Rule 46(6) now requires that the respondent's factum be filed no later than five weeks before the appeal hearing 
date. This is earlier than the previous 17-day requirement set out in the practice direction. 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: httos:/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf L'1. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


2 Smith v. R. (1965), 47 C.H. 1, [1966] 1 C.C.C. 162, [1965] S.C.J. No. 38 (S.C.C.); R. v. Elworthy (1983), 49 B.C.L.R. 
188, [1983] B.C.J. No. 1638 (B.C.C.A.); Н. v. Forsyth, [2003] B.C.J. No. 908 (B.C.C.A.). 


3 А.у. Morin (1993), 78 C.C.C. (За) 559, [1993] O.J. No. 59 (Ont. C.A.). 
4 В.и. Theodore, 2020 SKCA 107, [2020] S.J. No. 326 (Sask. C.A.). 
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PUBLICATION BANS 


(1) 


Except for inmate appeals and appeals from orders made under Part XX.1 of the Code, all parties to a 
motion or an appeal shall serve and file a certificate in Form 7 certifying whether: 


a. 


There is a legislative provision or existing court order that requires some or all of the hearing, if not in 
writing, to be held in camera; 


b. 


Any part of the material filed on the motion or appeal refers to information arising from in camera 
proceedings; 


с. 
A sealing order is in effect with respect to any part of the material filed on the motion or appeal; 
d. 

A publication ban is in effect with respect to any part of the material filed on the motion or appeal; 
e. 


The full names of individuals named in the title of proceedings can be published; and/or 
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If the hearing is to be heard orally (i.e., in person, by videoconference or by audioconference), there are any 
specific strategies that could be used during oral submissions to mitigate any privacy or publication 
concerns. 


(2) 


For inmate appeals and appeals from orders made under Part XX.1 of the Code, the Attorney General shall 
and any other party may serve and file a certificate in Form 7 certifying whether: 


a. 


There is a legislative provision or existing court order that requires some or all of the hearing, if not in 
writing, to be held in camera; 


b. 


Any part of the material filed on the motion or appeal refers to information arising from in camera 
proceedings; 


с. 
A sealing order is in effect with respect to any part of the material filed on the motion or appeal; 

d. 

A publication ban is in effect with respect to any part of the material filed on the motion or appeal; 

e. 

The full names of individuals named in the title of proceedings can be published; and/or 

f. 

If the hearing is to be heard orally (i.e., in person, by videoconference or by audioconference), there are any 
specific strategies that could be used during oral submissions to mitigate any privacy or publication 
concerns. 

(3) 


If a party certifies that any of the situations set out in paragraphs 11(1)(a)-(f) or 11(2)(a)-(f) exist, the party 
shall attach the following to their certificate in Form 7, as may be applicable and available: 


a. 
A copy of any applicable order, if made in writing; 


b. 
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If the order was pronounced orally at a hearing, a copy of the relevant excerpt from the transcript of the 
hearing; 


c. 
The text of any applicable legislative provision; 

d. 

An explanation of the restriction and the specific materials that are affected by it; and/or 
e. 


A description of the specific strategies that could be used during oral submissions to mitigate privacy or 
publication concerns. 


(4) 
For all motions: 
a. 


The moving party shall serve and file their certificate in Form 7 (along with any attached documents) at the 
same time as they serve and file their notice of motion; and 


b. 
The responding party shall serve and file their certificate in Form 7 (along with any attached documents) by 
12:00 noon the day before the motion is to be heard, unless the notice period has been abridged, in which 


case the responding party shall serve and file their certificate in Form 7 (along with any attached 
documents) as soon as possible after being served with the notice of motion. 


(S) 
For all appeals except for inmate appeals and appeals from orders made under Part XX.1 of the Code, the 


parties shall serve and file their certificate in Form 7 (along with any attached documents) at the same time 
as they serve and file their factum; and 


(6) 

For inmate appeals and appeals from orders made under Part XX.1 of the Code: 

a. 

The Attorney General shall serve and file their certificate in Form 7 (along with any attached documents) at 
the same time as they serve and file the appeal book, or, if the Attorney General does not file the appeal 


book, at the same time as the Attorney General files their factum; and 


b. 


Page 4 of 4 


11. CERTIFICATE RESPECTING IN CAMERA PROCEEDINGS, SEALING ORDERS AND PUBLICATION 
BANS 


Any other party that chooses to complete a certificate in Form 7 shall serve and file it (along with any 
attached documents) at the same time as they serve and file their factum, or, if they do not file a factum, 
within two weeks of being served with the certificate of the Attorney General. 


(7) 

Parties shall immediately serve and file an amended version of the certificate in Form 7 (along with any 
attached documents) in the event of any change in respect of the matters set out in paragraphs 11(1)(a)-(f) 
or 11(2)(a)-(f). 

PRACTICE COMMENTARY 

411-1 


General 


This Rule provides for a new filing requirement that did not apply under the old rules. It is noteworthy that both 
parties (other than inmates for inmate appeals) are required to file a Form 7 certificate regardless of who is the 
moving party or the appellant (Rule 11(1)). 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf С. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 
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(1) 

This rule does not apply to inmate appeals or to appeals from orders made under Part XX.1 of the Code. 

(2) 

When a notice of appeal in a solicitor or an in-person appeal is filed, the Registrar shall forthwith transmit a 
copy of it to the registrar of the Superior Court of Justice or the clerk of the Ontario Court of Justice, as the 


case may be, for the region and courthouse where the proceedings giving rise to the order under appeal 
were held. 


(3) 

Within 14 days after the filing of the notice of appeal, the appellant shall send a requisition in Form 8 to the 
registrar of the Superior Court of Justice or the clerk of the Ontario Court of Justice, as the case may be, 
for the region and courthouse where the proceedings giving rise to the order under appeal were held 
requesting that the following documents be sent to the Registrar forthwith: 


a. 


All original papers, documents and exhibits, whether in paper or electronic format, capable of reproduction 
that were before the court with respect to the proceedings giving rise to the order under appeal; 


b. 


Where applicable, a list of documents and exhibits incapable of reproduction that were before the court 
with respect to the proceedings giving rise to the order under appeal; and 


с. 
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Where applicable, a list of documents and exhibits under seal that were before the court with respect to the 
proceedings giving rise to the order under appeal. 


(4) 


The appellant shall serve on all other parties and file a copy of the requisition in Form 8 with the Registrar 
within 15 days after the filing of the notice of appeal. 


(5) 
Upon receipt of a requisition in Form 8, unless otherwise directed or ordered by the court or a judge, the 


registrar of the Superior Court of Justice or the clerk of the Ontario Court of Justice, as the case may be, 
shall forthwith send to the Registrar: 


a. 


All original papers, documents and exhibits, whether in paper or electronic format, capable of reproduction 
that were before the court with respect to the proceedings giving rise to the order under appeal; 


b. 


Where applicable, a list of documents and exhibits incapable of reproduction that were before the court 
with respect to the proceedings giving rise to the order under appeal; and 


с. 


Where applicable, a list of documents and exhibits under seal that were before the court with respect to the 
proceedings giving rise to the order under appeal. 


(6) 


Where possible, where an exhibit was filed in the lower court in an electronic format, it shall be transmitted 
to the Registrar in the same format. 


(7) 


Where a registrar of the Superior Court of Justice or a clerk of the Ontario Court of Justice sends maierial 
under paragraph 12(5)(a) that includes material under seal, they shall segregate the sealed material from 
the other material, clearly identify it as being sealed material and attach a copy of the list of sealed 
documents and exhibits produced pursuant to paragraph 12(5)(c). 


(8) 


The registrar of the Superior Court of Justice or the clerk of the Ontario Court of Justice, as the case may 
be, shall not send to the Registrar any papers, documents or exhibits incapable of reproduction unless so 
ordered by the court or a judge. 


(9) 


Upon receipt of the materials from the Superior Court of Justice or Ontario Court of Justice described in 
subrule 12(5), the Registrar shall notify the appellant that they are available. 
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(10) 
In order to facilitate the preparation of appeal materials: 
a. 


In solicitor appeals: 


Where the appellant is not the Attorney General, all material not under seal sent to the Registrar pursuant 
to subrule 12(5) shall be released to the appellant upon the filing of the written consent of the Attorney 
General; and 


Where the appellant is the Attorney General, all material not under seal sent to the Registrar pursuant to 
subrule 12(5) shall be released to the Attorney General upon the Attorney General’s request; 


b. 


In in-person appeals: 


Where the appellant is not the Attorney General, the appellant shall seek the release of all material not 
under seal sent to the Registrar pursuant to subrule 12(5) by way of a motion to a judge on notice to all 
parties; and 


Where the appellant is the Attorney General, all material not under seal sent to the Registrar pursuant to 
subrule 12(5) shall be released to the Attorney General upon the Attorney General’s request. 


(11) 


Where a party seeks access to material under seal sent to the Registrar pursuant to subrule 12(5), they 
shall bring a motion to a judge on notice to all parties. 


(12) 

The Registrar shall not release any material under seal unless so ordered by the court or a judge. 
PRACTICE COMMENTARY 

412-1 

Original papers and exhibits 

Counsel for the appellant is responsible for requisitioning the exhibits and original papers from the lower court in 


accordance with this Rule. Original records are requested using Form 8. Once the Registrar of the Court of Appeal 
receives the exhibits, counsel for the appellant is notified. Where the appellant is not the Attorney General, counsel 
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must then obtain a consent from counsel for the Attorney General for release of the documents so that the appeal 
book can be prepared. The content of the appeal book is governed by Rule 39. 


{12-2 
Judge’s report 


The previous Rules provided for procedures associated with a trial judge’s report. The new Rules are silent 
regarding the same. Trial judge’s reports are not routinely requested by the Court of Appeal and, where they are 
erroneously requested, they should not be considered.? Where an issue is not initially raised in the notice on 
appeal, on consent, the trial judge may file a supplementary report.? Section 682(1) of the Criminal Code governs 
the obtaining of a trial judge’s report. That section and the corresponding commentary and case annotations from 
the The Practitioner’s Criminal Code follow. 


682. 


REPORT BY JUDGE — 


(1) Where, under this Part, an appeal is taken or an application for leave to appeal is made, the judge or provincial 
court judge who presided at the trial shall, at the request of the court of appeal or a judge thereof, in accordance 
with rules of court, furnish it or him with a report on the case or on any matter relating to the case that is specified 
in the request. 


(2) TRANSCRIPT OF EVIDENCE — 


A copy or transcript of 
a) the evidence taken at the trial, 


( 
(b 
( 
( 


A аш» 


any charge to the jury and any objections that were made to a charge to the jury, 
C) the reasons for judgment, if any, and 


the addresses of the prosecutor and the accused, if a ground for the appeal is based on either of the 
addresses, 


Se м 


d 


shall be furnished to the court of appeal, except in so far as it is dispensed with by order of a judge of that court. 
(3) Repealed: S.C. 1997, c. 18, s. 96, effective June 16, 1997 (SI/97-68). 
(4) COPIES TO INTERESTED PARTIES — 


A party to an appeal is entitled to receive, on payment of any charges that are fixed by rules of court, a copy 
or transcript of any material that is prepared under subsections (1) and (2). 


(5) COPY FOR MINISTER OF JUSTICE — 


The Minister of Justice is entitled, on request, to receive a copy or transcript of any material that is prepared 
under subsections (1) and (2). 


[R.S.C. 1985, c. C-46, s. 682; R.S.C. 1985, c. 27 (1st Supp.), ss. 143, 203; S.C. 1997, c. 18, s. 96.] 
PRACTICE NOTES 


1682-1 Judge's report 


This is a historical anachronism.* The court of appeal should only request such a report “in those rare 
circumstances where something has occurred which is not reflected on the record upon which opposing 
counsel cannot адгее”.5 It is to be rarely, if ever, utilized. An exception that proves the rule involved an issue 
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whether the trial judge had mistakenly said "not" as in "not' with the particular intention to wound, maim or 
disfigure" when convicting the accused of discharging a firearm with intent to wound, maim or disfigure. The 
Crown sought clarification on whether the trial judge intentionally or inadvertently used the word "not" when 
describing the accused's intention to fire. The report was ordered though the appeal court noted that a 
request for a report under s. 682(1) was not an invitation to the trial judge to elaborate on his reasons and so 
the question for report was framed to elicit a simple "yes" or “по” answer.® 


A Crown application for a report to try to show the trial judge did not misapprehend evidence was dismissed 
in А. v. Ороп," as was a Crown application requiring the trial judge to provide a report addressing the 
observations, if any, she made of a juror whom the appellant alleged made gestures to members of the 
gallery during the course of the trial.® 


4682-2 Transcripts 


A new trial need not be ordered whenever there is a gap in the transcript. As a general rule there must be a 
serious possibility that there was an error in the missing portion of the transcript, or that the omission 
deprived the accused of a ground of appeal. In this case there was no serious possibility of error in the 
missing portions of the charge to the jury.^ However, some courts have acknowledged the mandatory nature 
of the requirement and the prejudice to the accused from an incomplete transcript. A conviction was 
reversed where the addresses of counsel were not recorded and Crown counsel's address was a ground of 
appeal.9 Also where the evidence of a principal witness went missing.” 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 


Subject to 


change without notice. For the most current version, please visit: httos:/Avww.ontariocourts.ca/coa/files/rules- 


forms/criminal-rules-en.pdf С. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 
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(1) 


Subject to rule 14, a lawyer who signs a notice of appeal on behalf of an appellant shall be deemed to be 
the lawyer of record for the appellant. 


(2) 


A party to a proceeding that is a corporation shall be represented by a lawyer, except with leave of the 
court. 


(3) 


Any other party to a proceeding may act in person or be represented by a lawyer. 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.paf EF. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 
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14. CHANGE IN REPRESENTATION 


Obligations on Lawyers 
(1) 
Unless deemed to be the lawyer of record pursuant to subrule 13(1), a lawyer who is appointed a lawyer of 


record for a party shall forthwith serve on all parties and the former lawyer of record, if applicable, and file 
a notice of change in representation in Form 9. 


(2) 
A lawyer of record for a party whose retainer has been terminated shall forthwith serve on all parties, 


including the lawyer’s former client and the former’s client’s new lawyer of record, if applicable, and file a 
notice of change in representation in Form 9. 


(3) 


A lawyer of record for a party who seeks to be removed from the record shall make a motion to a judge 
pursuant to rule 32, on notice to the client and all other parties, to be removed as lawyer of record. 


Effect of Change in Representation on Classification of Appeal 
(4) 


Except in appeals from orders made under Part XX.1 of the Code and unless otherwise directed or ordered 
by a judge: 


a. 
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Where an appellant was previously acting in person and is now represented by a lawyer, their appeal shall 
be converted into a solicitor appeal; 

b. 

Where an appellant was previously represented by a lawyer but that lawyer’s retainer was terminated or 
that lawyer was removed from the record and the appellant is now represented by a new lawyer, their 
appeal shall remain a solicitor appeal; 


с. 


Where an appellant was previously represented by a lawyer but that lawyer’s retainer was terminated or 
that lawyer was removed from the record and the appellant is now proceeding without a lawyer: 


Where they are in custody at the time the lawyer’s retainer was terminated or that lawyer was removed from 
the record, their appeal shall be converted into an inmate appeal; and 


Where they are not in custody at the time the lawyer’s retainer was terminated or that lawyer was removed 
from the record, their appeal shall be converted into an in-person appeal. 


d. 
If a respondent changes their representation, this does not affect the classification of the appeal. 
(5) 


Appeals from orders made under Part XX.1 of the Code remain governed by Part VI of the rules irrespective 
of any change in representation. 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: httos:/www.ontariocourts.ca/coa/files/rules- 
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Assignment of an Appeal Management Judge 

(1) 

Except for inmate appeals and appeals from orders made under Part XX.1 of the Code, and unless 
otherwise directed or ordered by these rules, a practice direction, the court or a judge, an appeal 
management judge shall be assigned to the following appeals: 

a. 

Where an appellant alleges ineffective assistance of counsel; 

b. 

Where any party seeks to introduce fresh evidence under rule 27; 


с. 


Appeals from a verdict of not criminally responsible on account of mental disorder or unfit to stand trial; 
and 


d. 
Appeals from proceedings under Part XXIV of the Code – Dangerous Offenders. 


(2) 
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In other appeals, a judge may order, on the judge’s own motion or on the request of the Registrar or one of 
the parties, the assignment of an appeal management judge. 


(3) 


Requests for the assignment of an appeal management judge shall be made in writing and in accordance 
with any applicable practice direction. 


Appeal Management Conferences 
(4) 


Appeal management judges may convene appeal management conferences to address issues in order to 
facilitate the fair and efficient preparation of the appeal for hearing. 


(5) 


Appeal management conferences may be conducted in person or by videoconference or audioconference, 
as directed by the appeal management judge. 


Directions of the Appeal Management Judge 
(6) 


Appeal management judges may issue directions to facilitate the fair and efficient preparation of the appeal 
for hearing, including but not limited to directions with respect to the following: 


a. 
The development of a record that is sufficient to permit a just determination of the issues in dispute; 
b. 

Schedules for serving and filing transcripts, appeal books, factums and compendiums; 

с. 

Schedules for the completion of any fresh evidence to be tendered for admission on appeal; 

d. 

The manner in which any evidence is to be called in the Court of Appeal; 

e. 

The date and manner of the hearing of the appeal; 

f. 


The time for oral argument; and 
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9. 
Any other matters deemed necessary by the appeal management judge. 
Practice Directions 

(7) 


The court may, by practice direction, set out further requirements, or directions regarding the scope and 
conduct of appeal management. 


PRACTICE COMMENTARY 
{15-1 
Ineffective assistance of trial counsel 


The Court of Appeal’s March 1, 2017 practice direction concerning ineffective assistance of counsel claims (Section 
17) — https:/www.ontariocourts.ca/coa/en/notices/pd/criminal.pdf С — sets out the practice to follow where 
incompetence of counsel is being alleged as a ground of appeal. Rule 27 of the current Rules (below), which 
provides a procedure for Motions for Leave to Introduce Fresh Evidence, also incorporates the previous practice 
direction for ineffective assistance of counsel claims. 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
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(1) 
The court may schedule a status court and/or a purge court to ensure the timely perfection of appeals. 
(2) 


If a status court or a purge court has been scheduled, the court may cancel it either temporarily or 
permanently. 


Status Court 

(3) 

If a status court has been scheduled, a judge may direct and a party to an appeal may request, with notice 
to the parties, that an appeal be placed before a single judge presiding in status court so that the judge 


may inquire into the status of the appeal and, if appropriate, provide direction on how the appeal is to 
proceed. 


(4) 

If a status court has not been scheduled or has been cancelled temporarily or permanently, then references 
to a judge presiding in status court in these rules shall be read as references to a single judge presiding in 
motions court or an appeal management judge. 


Purge Court 


(5) 
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If a purge court has been scheduled, a judge may direct and a party to an appeal may request, with notice 
to the parties, that the appeal be placed before a panel of this court presiding in purge court, where the 
appeal may be dismissed, if appropriate. 


(6) 


If a purge court has not been scheduled or has been cancelled temporarily or permanently, then references 
to a panel of this court presiding in purge court shall be read as references to a panel of this court 
presiding in any court. 


PRACTICE COMMENTARY 
{16-1 
Status court and purge court 


The Court of Appeal had instituted a practice by way of the March 1, 2017 practice direction establishing status 
court and purge court. This is now formalized in Rule 16. Under the previous Rules, non-compliance with the 
perfection requirements in the Rules would rarely lead to the dismissal of an appeal provided that the conduct of the 
appellant is not egregious.” 


However, appellate courts are entitled to dismiss appeals where an appellant has shown no genuine intention to 
comply with the Rules so that the appeal can be heard on its merits.? 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf ГЇ. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


2 В. у. Cummings, [2012] N.S.J. No. 254, 2012 NSCA 52 (N.S.C.A.), leave to appeal refused [2012] S.C.C.A. No. 366 
(S.C.C.). 


3 А.у. Bellwood, [2018] В.С... No. 452, 2018 BCCA 88 (B.C.C.A.). 
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17. SUMMARY DETERMINATION OF APPEALS 


(1) 


Where the appeal is an inmate appeal, service of any notice or order pursuant to this rule shall also be 
made on the Pro Bono Inmate Appeal Program. 


Frivolous or Vexatious Appeals 

(2) 

Upon the written request of the respondent, on notice to all other parties, or on the Registrar's own motion, 
on notice to all parties, the Registrar may refer an appeal to a panel of the court for summary determination 


where it appears that the notice of appeal, which purports to be on a ground of appeal involving a question 
of law alone, does not show a substantial ground of appeal. 


(3) 
Where an appeal is referred to a panel of the court pursuant to subrule 17(2), the panel may, if it considers 
that the appeal is frivolous or vexatious and can be determined without being adjourned for a full hearing, 


dismiss the appeal summarily, without calling on any person to attend the hearing or to appear for the 
respondent on the hearing. 


(4) 


If a panel considers it necessary, the panel may direct the parties to provide submissions on the issue of 
whether the appeal ought to be dismissed summarily. 


(5) 


If the panel directs the parties to provide submissions on the issue of whether the appeal ought to be 
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dismissed summarily, the Registrar shall notify the parties forthwith and seek their input on the manner of 
hearing and as well as on the time for oral argument or length of written argument, as applicable. 


(6) 
After considering the input from the parties, if any, and the factors set out in subrule 10(11), the panel shall 


make an order directing the manner of hearing and the time for oral argument or length of written 
argument, as applicable. 


(7) 


Subject to any direction or order made by the panel, the Registrar shall fix the date of the hearing and 
notify the parties. 


(8) 


The Registrar shall serve the parties with a copy of an order dismissing the appeal summarily, or with any 
other order issued under subrule 17(3). 


(9) 

Unless a judge otherwise directs or orders, service of a notice or an order by the respondent or the 
Registrar on an unrepresented appellant who is not in custody under subrules 17(2) and 17(8) shall be by 
registered mail to the address of the appellant as set out in the notice of appeal or as filed with the 
Registrar. 

(10) 

Where an appeal is summarily dismissed pursuant to this rule and a transcript has been ordered but not 
completed, the Registrar shall forthwith notify any authorized court transcriptionist who has filed a 
certificate of transcript order (Form 14) that the appeal has been dismissed. 

Another Court 

(11) 

Upon the written request of the respondent, on notice to all other parties, or on the Registrar’s own motion, 


on notice to all parties, the Registrar may refer an appeal to a judge of the court for directions where it 
appears that a notice of appeal should have been filed with another court. 


(12) 


Where an appeal is referred to a judge of the court pursuant to subrule 17(11), the judge may, on notice to 
all parties, refer the appeal to a panel of the court for summary dismissal. 


(13) 


The procedure set out in subrules 17(4)-(10) apply to referrals to a judge for directions under subrule 17(11) 
and referrals to a panel for summary determination under subrule 17(12). 


PRACTICE COMMENTARY 


417-1 
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Jurisdiction of the court to dispose of an appeal 

This rule is comparable to Rule 2.1 of the Rules of Civil Procedure, R.R.O. 1990, Heg. 194. In Scaduto v. The Law 
Society of Upper Canada; the court noted at para. 8 that “ће use of the rule should be limited to the clearest of 
cases where the abusive nature of the proceeding is apparent on the face of the pleading and there is a basis in the 
pleadings to support the resort to the attenuated process." 


See also Ledsham v. Air Canada Pilots Assn.? 


Section 685 of the Criminal Code provides the statutory mechanism for the court to summarily dismiss an appeal. 
Section 685 of the Criminal Code is as follows: 


685. 


SUMMARY DETERMINATION OF FRIVOLOUS APPEALS — 


(1) Where it appears to the registrar that a notice of appeal, which purports to be on a ground of appeal that involves 
a question of law alone, does not show a substantial ground of appeal, the registrar may refer the appeal to the 
court of appeal for summary determination, and, where an appeal is referred under this section, the court of 
appeal may, if it considers that the appeal is frivolous or vexatious and can be determined without being 
adjourned for a full hearing, dismiss the appeal summarily, without calling on any person to attend the hearing or 
to appear for the respondent on the hearing. 


(2) SUMMARY DETERMINATION OF APPEALS FILED IN ERROR — 


If it appears to the registrar that a notice of appeal should have been filed with another court, the registrar 
may refer the appeal to a judge of the court of appeal for summary determination, and the judge may dismiss 
the appeal summarily without calling on any person to attend the hearing or to appear for the respondent on 
the hearing. 


[R.S.C. 1970, c. C-34, s. 612; S.C. 2008, c. 18, s. 30.] 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
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2  Scaduto v. The Law Society of Upper Canada, [2015] O.J. No. 5692, 2015 ONCA 733. 
3  Ledsham v. Air Canada Pilots Assn., [2022] O.J. No. 3274, 2022 ONCA 550. 
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Abandonment by the Appellant with Notice 


(1) 


An appellant may abandon an appeal by serving on the other parties and interveners, if any, and filing a 
notice of abandonment in Form 10. 


(2) 


If the appellant is in custody or is the accused in an appeal under Part XX.1 of the Code, the notice of 
abandonment may be served and filed by delivering it to the senior official of the institution in which the 
appellant is in custody or the person in charge of the hospital in which the appellant is in custody or to 
which the appellant reports, as the case may be. 


(3) 


The senior official or person in charge referred to in subrule 18(2) shall deliver the notice of abandonment 
to the Registrar forthwith, and, upon receipt, the Registrar shall forward the notice to the other parties and 
interveners, if any, forthwith by electronic or other means. 


(4) 


A notice of abandonment (Form 10) shall be signed by the appellant’s lawyer of record or by the appellant, 
in which case the appellant’s signature shall be verified by affidavit or witnessed by a lawyer or by an 
officer of the institution in which the appellant is in custody or the person in charge of the hospital in which 
the appellant is in custody or to which the appellant reports, as the case may be. 


(5) 
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If the transcript is not complete, upon receipt of a notice of abandonment, the Registrar shall forthwith 
send a copy of the notice of abandonment by electronic or other means to any authorized court 
transcriptionist who has filed a certificate of transcript order. 


(6) 

A judge may dismiss an appeal as abandoned in accordance with a notice of abandonment or on consent. 
(7) 

If an appeal is dismissed as abandoned on consent without a notice of abandonment, the Registrar shall 


forthwith send a copy of the court’s order dismissing the appeal by electronic or other means to any 
authorized court transcriptionist who has filed a certificate of transcript order. 


Court Deeming Appeal Abandoned 
(8) 


A panel of the court may deem an appeal to be abandoned if the appellant does not take steps to perfect 
the appeal in accordance with these rules. 


(9) 


An appeal may be dismissed as abandoned by a panel without a hearing on the merits, whether or not a 
notice of abandonment has been served and filed. 


(10) 
Where an appeal is deemed abandoned and dismissed before the transcript is complete, the Registrar shall 


notify by electronic or other means any authorized court transcriptionist who has filed a certificate of 
transcript order that the appeal has been dismissed. 


Reinstatement of an Appeal 

(11) 

A panel of the court may, on application, reinstate an appeal and, if necessary, extend the time in which to 
perfect an appeal, if the appeal was dismissed as abandoned without having been considered on its merits, 
and if it is in the interests of justice to reinstate the appeal. 

PRACTICE COMMENTARY 

q18-1 

General 

The court has the power to set aside an appeal that has been dismissed as abandoned where the “interests of 
justice” require it.2 In one case, where an appeal was dismissed as abandoned eight years earlier but it was clear 
that the appellant never wanted to abandon his appeal and the failure to perfect was out of his control, the court set 


aside the order dismissing the appeal.? It will be in the interests of justice to set aside an abandoned appeal where 
the appeal was abandoned without instructions.^ 


Page 3 of 3 
18. ABANDONMENT AND REINSTATEMENT OF APPEALS 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 


Subject to change without notice. For the most current version, please visit: httos:/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf Li. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


2 R.v. Hamilton; Н. v. Rhingo, [1997] O.J. No. 1110, 115 C.C.C. (За) 89 (Ont. С.А.); R. v. Sipos, [2008] O.J. No. 1660, 
2008 ONCA 325 (Ont. C.A.). 


3 Н. у. McDonald, [2016] O.J. No. 2060, 2016 ONCA 288 (Ont. C.A.). 
4 Н. у. Belcourt, [2018] S.J. No. 310, 2018 SKCA 60 (Sask. С.А. (in Chambers)). 
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(1) 


In every appeal, the Registrar shall notify the judge or Review Board that made the decision or order under 
appeal of the result of the appeal. 


(2) 


Where reasons are given in writing or given orally and later reduced to writing, the Registrar shall provide a 
copy of the reasons, by electronic or other means: 


a. 
To each of the parties or, where a party is represented by a lawyer, to their lawyer; 
b. 


To the lawyer for any person granted intervener status or to the intervener, where not represented by a 
lawyer; 


с. 
To the judge or Review Board that made the decision or order under appeal; 
d. 


In an appeal from the Superior Court of Justice sitting as a trial court, to the Chief Justice of the Superior 
Court of Justice; 
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e. 
In an appeal from the Superior Court of Justice not sitting as a trial court, to the Chief Justice of the 
Superior Court of Justice as well as to any judge or justice whose decision or order was under appeal or 
review by the Superior Court of Justice; 
f. 
In an appeal from the Ontario Court of Justice, to the Chief Justice of the Ontario Court of Justice; and 
9. 


То any other judge designated by the Chief Justice of the court in which the decision or order under the 
appeal was issued. 


(3) 


The court may release its reasons by electronic or other means to the public, subject to any publication 
bans or other concerns. 


(4) 
Where the reasons have been published on the internet, the reasons may be provided to persons listed in 


paragraphs 19(2)(c) through (g) by advising those persons that the reasons have been published and 
providing them with information to locate the decision on the internet. 


(5) 


Absent exceptional circumstances, as soon as practicable after the release of the reasons for judgment the 
court shall issue and enter the final order disposing of an appeal. 


PRACTICE COMMENTARY 

19-1 

Jurisdiction of the court to dispose of an appeal 

The court’s jurisdiction in respect of appeals that are properly before it is governed by ss. 685 and 686 of the 
Criminal Code. It should be noted that in the absence of a Crown appeal the court does not have jurisdiction to 
grant a new trial order of an acquittal, even in a case where the Court of Appeal finds that the proceedings which 
led to a conviction for a lesser included offence were a nullity. The new trial order is limited to the lesser included 


offence.? 


See 91-4 Jurisdiction of the court to dispose of an appeal for section 686, together with The Practitioner's 
Criminal Code commentary and annotations. 
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Footnote(s) 
1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 


Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
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2 Н. у. Sheridan, [2015] O.J. No. 5916, 2015 ONCA 770 (Ont. C.A.). 
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(1) 


In this rule, a post-sentence report includes a report prepared to assist the court in considering the 
circumstances of an Aboriginal offender under s. 718.2(e) of the Code and in accordance with the decision 


of В. v. Gladue, [1999] 1 S.C.R. 688. 
(2) 


A person who has been sentenced may apply to a judge for an order that a post-sentence report be 
prepared. 


(3) 


In an inmate appeal, a judge, with the consent of the appellant, may order that a post-sentence report be 
prepared. 


(4) 


Where а post-sentence report is ordered by a judge, the Registrar shall forthwith transmit the order to the 
probation officer or such other person designated by the judge to prepare the report. 


(5) 


The probation officer or such other person designated by the judge to prepare the report shall prepare the 
report in writing and file it with the Registrar as soon as is practicable or within the time as directed in the 
order, and the Registrar shall forthwith forward a copy of the report to the lawyer for each party to the 
appeal and to any party who is not represented by a lawyer. 


Раде 2012 
20. POST-SENTENCE REPORT 


(6) 


In the absence of a post-sentence report or a formal application to admit fresh evidence, the panel hearing 
a sentence appeal may receive, on consent of the parties or as permitted by the court, evidence regarding 
the current status or post-sentence conduct of the person who has been sentenced. 


(7) 


A party who seeks to file evidence pursuant to subrule 20(6) shall serve a copy of the proposed evidence 
on all other parties at least five days in advance of the hearing date. 


(8) 


If a party does not serve a copy of the proposed evidence on all other parties at least five days in advance 
of the hearing, they shall serve it on all other parties as soon as possible and thereafter may seek leave of 
the court at the hearing to file the proposed evidence. 


PRACTICE COMMENTARY 
120-1 
Post-sentence report 


A post-sentence report may be appropriate where a pre-sentence report was not available to the court below.? 
Under the previous Rules (Rule 36), it was unclear whether a post-sentence report ordered was automatically 
admissible as evidence on the appeal. The wording of the new Rule implies that it is. It has been suggested that 
before ordering the Report, the court must be satisfied that it would be admissible as fresh evidence;? however, as 
the Rules do not confer jurisdiction on the court, an application to admit fresh evidence on the appeal may still be 
required.^ Some judges have suggested that the authority to receive post-sentence information arises from a 
consideration of the rules respecting the admission of fresh evidence and the wording of the Rules, which permit 
receiving information on consent.5 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf D. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


2 R.v. Јатаг, [2000] O.J. No. 5876 (Ont. C.A.). 


3 А.у. Lévesque, [2000] S.C.J. No. 47, [2000] 2 S.C.R. 487 (S.C.C.). 


4 ЯА. и Radjenovic, [2013] B.C.J. No. 682, 2013 BCCA 131 (B.C.C.A.); R. v. McKay, [2012] B.C.J. No. 2629, 2012 BCCA 
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21. MOTIONS - GENERAL 

Application 

(1) 

This part applies to motions in all types of criminal appeals unless otherwise indicated in these rules. 
Notice of Motion 

(2) 


Unless otherwise directed or ordered by these rules, a practice direction, the court or a judge, a motion 
shall be commenced by a notice of motion in Form 11. 


(3) 


Where the motion is to be heard by the court, the notice of motion shall state that the motion will be heard 
on a date fixed by the Registrar. 


(4) 


Where the motion is to be heard by a judge, the notice of motion shall state the date of the hearing in 
accordance with these rules and any applicable practice direction. 


(5) 
Every notice of motion shall also state: 
a. 


The grounds to be argued; 
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b. 
The jurisdiction of a panel or a judge to hear the motion and to grant the relief requested; 
с. 
The evidence to be relied upon; 
d. 
The relief requested; 
e. 


The requested manner of hearing, including an estimated length of time for the oral argument of the motion 
(if applicable); and 


f. 

The manner by which the moving party may be served with documents pertinent to the motion. 
Motions Without Notice (Ex Parte Motions) 

(6) 


Where the nature of the motion or the circumstances renders service of a notice of motion impracticable or 
unnecessary, the judge or the court considering the motion may make an order without notice. 


(7) 


The party seeking to bring a motion without notice must indicate in the notice of motion the reasons for 
seeking to bring the motion without notice. 


Minimum Notice Period 

(8) 

Except for applications for release from custody pending appeal (see rule 22), and unless otherwise 
directed or ordered by these rules, a practice direction, the court or a judge, the moving party shall serve 


and file a notice of motion and motion record at least seven days before the date on which the motion is to 
be heard. 


(9) 


A party seeking to have the notice period abridged must indicate in the notice of motion the reasons for the 
abridgment request and whether consent has been sought and obtained. 


Abridgment of Time 
(10) 


If a party seeks an abridgment of time in which to serve and file motion materials: 
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a. 


In addition to including the request in the notice of motion pursuant to subrule 21(9), the party shall 
support the request by a letter or affidavit explaining the reason for the request; 


b. 


The party seeking the abridgment shall deliver or transmit the letter or affidavit and accompanying motion 
materials to the attention of the Registrar, with copies to the other parties; and 


с. 


Irrespective of whether the request for an abridgment of time is contested or on consent, the Registrar 
shall place the letter or affidavit and accompanying materials, along with any response from the other 
parties, before to a judge to determine whether the materials may be filed and whether the motion may be 
heard on the date requested, and the Registrar shall promptly advise the parties of the outcome. 


Responding Party’s Position on the Motion 

(11) 

The responding party shall notify all parties and the court of its position on the motion by 12:00 noon the 
day before a motion is to be heard, unless the notice period has been abridged, in which case the 


responding party shall notify all parties and the court of its position on the motion as soon as possible 
after being served with the notice of motion. 


Motions Before a Judge 

(12) 

The following motions may be heard and determined by a judge: 
a. 


A motion to extend or abridge the time for appeal or for doing any other act in connection with an appeal 
for which a time is prescribed; 


b. 


An application for release from custody pending: the determination of an appeal under the Code; the 
determination of a reference directed by the Minister of Justice under s. 696.3 of the Code; a determination 
of an appeal from an order of committal made under s. 29 of the Extradition Act; the Minister's decision 
under s. 40 of the Extradition Act respecting the surrender of the person; a determination of a judicial 
review of the Minister's decision under s. 40 of the Extradition Act to order the surrender of the person; an 
application for leave to appeal to the Supreme Court of Canada; an appeal to the Supreme Court of Canada; 
and a new trial; 


C. 


An application for: a variation of a release order; the revocation of a release order; and the forfeiture of the 
amount set out in a release order; 
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d. 
An application to review a decision respecting judicial interim release under s. 18(2) of the Extradition Act; 
e. 


A motion for a stay under ss. 320.25 or 683(5) of the Code or any other motion to stay an order to prevent 
frustration of the appeal; 


f. 

A motion to vary a suspension or stay under ss. 462.45, 490.7 or 689 of the Code; 

g. 

A motion to assign counsel to act on behalf of an accused under s. 684 of the Code; 
h. 


A motion to appoint amicus curiae; 


A motion to remove a lawyer of record; 
j. 


A motion for leave to appeal from any order or decision of a judge or a court in Canada made under s. 35 of 
the Mutual Legal Assistance in Criminal Matters Act, R.S.C. 1985, c. 30 (4th Supp.); 


k. 


A motion for leave to appeal a decision of the summary conviction appeal court, where it is in the interests 
of justice for a single judge to hear the motion; 


A motion for leave to appeal sentence, where it is in the interests of justice for a single judge to hear the 
motion; 


m. 
A motion for directions under rule 28; 

n. 

A motion to expedite the appeal or expedite the production of transcripts; 
о. 


A motion to file a factum longer than 30 pages; 
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p. 
A motion under rule 20 for an order that a post-sentence report be prepared; 
q. 


A motion to release the original papers and exhibits sent to the Registrar pursuant to subrule 12(10) to 
facilitate the preparation of appeal materials; 


A motion to vary a sealing order to allow for the release of materials to facilitate the preparation of appeal 
materials; 


S. 


A motion for any other order that the Code, these rules or a practice direction provides may be made by a 
judge; and 


t. 

Any motion that the court or a judge directs or orders shall be heard and determined by a judge. 
Motions Before the Court 

(13) 


Except as provided by the Code, these rules, a practice direction, or as directed or ordered by the court or 
a judge, motions shall be heard by the court. 


Motion Records 
(14) 


Unless otherwise directed or ordered by these rules, a practice direction, the court or a judge, the moving 
party shall serve and file a motion record, which shall contain, in the following order: 


a. 


A table of contents describing each document by its nature and date, and in the case of an exhibit, by 
exhibit number or letter; 


b. 
А copy of the notice of motion; 
с. 


А copy of the notice of appeal (or proposed notice of appeal where the moving party is seeking ап 
extension of time); 


d. 
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Any previous court order(s) made in the proceeding that is (are) relevant to the issues on the motion, 
together with the court’s reasons for the prior order(s); 


e. 
A copy of all affidavits and other material served by any party for use on the motion; 
f. 


A list of any relevant transcripts of evidence, where separately available, in chronological order, necessary 
for the hearing of the motion, and/or any transcripts necessary for the judge or court to decide the motion; 


9. 
А copy of the information or indictment, including endorsements, where available; 
h. 


A copy of the pre-trial and/or pre-sentence judicial interim release order, where applicable and relevant; 


A copy of any other original papers or material in the court file that is necessary for the hearing of the 
motion; and 


j. 
A draft order, where appropriate. 
(15) 


With the exception of motions for leave to introduce fresh evidence under rule 27, motion records, if 
produced in paper format, shall have a white front cover and a light blue backsheet. 


(16) 


Where the responding party wishes to rely on material other than that contained in the material filed by the 
moving party, the responding party shall include the material їп a responding party’s motion record. 


(17) 

If a responding party chooses to provide a responding party's motion record, the responding party shall 
serve and file it by 12:00 noon the day before the motion is to be heard, unless the notice period has been 
abridged, in which case the responding party shall serve and file it as soon as possible after being served 
with the moving party’s motion record. 


(18) 


A responding party’s motion record, if produced in paper format, shall have a green front cover and a light 
blue backsheet. 


Request to Dispense with Requirement to File Motion Record 


Page 7 of 13 
21. MOTIONS — GENERAL 
(19) 
If the moving party seeks court approval dispensing with the requirement to file a motion record: 
a. 


The moving party shall deliver or transmit a letter to the attention of the Registrar, with copies to the other 
parties, setting out the reasons for the request; and 


b. 

The Registrar shall place the request, along with any response from the other parties, before a judge in 
advance of the hearing for determination of the request, and the Registrar shall promptly advise the parties 
of the outcome. 

Factums 

(20) 

Unless otherwise directed or ordered by these rules, a practice direction, the court or a judge: 


a. 


On a motion that is to be heard by the court, the parties shall each serve and file a factum consisting of a 
concise summary of the relevant facts and a concise argument of the law relating to the issue(s); and 


b. 


On a motion that is to be heard by a judge, the parties may each serve and file a factum consisting of a 
concise summary of the relevant facts and a concise argument of the law relating to the issue(s). 


(21) 

Any factum served and filed on a motion shall contain submissions regarding the possible impact, if any, 
of any sealing order, publication ban or other restriction on public access to information in the record on 
the reasons, if any, in the motion. 


(22) 


Unless otherwise directed or ordered by a judge, a factum filed in support of a motion, excluding the 
schedules, shall not exceed 20 pages in length. 


(23) 


The moving party shall serve and file their factum at the same time as they serve and file their notice of 
motion. 


(24) 
The responding party shall serve and file their factum by 12:00 noon the day before the motion is to be 


heard, unless the notice period has been abridged, in which case the responding party shall serve and file 
it as soon as possible after being served with the moving party’s notice of motion. 
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(25) 


When produced in paper format, the moving party’s factum shall be bound front and back in white cover 
stock, and the responding party’s factum shall be bound front and back in green cover stock. 


Books of Authorities 
(26) 


Any party who wishes to provide a book of authorities may do so, provided that it is prepared in 
accordance with rule 42 and served and filed at the same time as the party’s factum. 


Default Time for Oral Argument 
(27) 


Unless otherwise directed or ordered by these rules, a practice direction, the court or a judge, and subject 
to the discretion of the court or judge hearing the motion, the default time for oral argument: 


a. 


On a motion heard by the court is 25 minutes for the moving party and 15 minutes for the responding party; 
and 


b. 

On a motion heard by a judge is 15 minutes for the moving party and 10 minutes for the responding party. 
Motions in Writing 

Motions on Consent and Ex Parte Motions 

(28) 

Except for an order for release from custody pending appeal (which requires the attendance of the parties 
in person, by videoconference or by audioconference), where all parties consent in writing to an order 
provided for in these rules or where the motion is brought on an ex parte basis, the order may be granted 
without the attendance of the parties, unless the court or a judge orders otherwise. 

(29) 

Where the proposed order is on consent, the moving party shall file a copy of the consent and a draft order. 
Contested Motions in Writing 

(30) 

Except for an order for release from custody pending appeal (which requires the attendance of the parties 
in person, by videoconference or by audioconference), where the motion is contested, the moving party 


may propose in the notice of motion that the motion be heard in writing without the attendance of the 
parties, in which case the manner of hearing will be decided in accordance with rule 10. 
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Disposition of a Motion 
(31) 
The court or a judge hearing a motion may grant the relief sought or dismiss or adjourn the motion, in 
whole or in part and with or without terms, as well as make any other order considered just and appropriate 
in the circumstances. 
Abandonment of a Motion 
(32) 
A party who makes a motion may abandon it by serving and filing a notice of abandonment in Form 10. 
(33) 


If a motion to be heard by a judge is abandoned within two days of the scheduled hearing date, the moving 
party shall promptly advise the motions desk by phone or email that the motion will not be proceeding. 


(34) 


If a motion to be heard by the court is abandoned after it has been listed for hearing, the moving party shall 
promptly advise the Appeal Scheduling Unit by phone or email that the motion will not be proceeding. 


(35) 


A party who serves a notice of motion but does not file it or who fails to appear at the hearing shall be 
deemed to have abandoned the motion unless the court or a judge orders otherwise. 


(36) 


A moving party may seek to reinstate a motion that was abandoned, with or without a notice of 
abandonment, so long as the motion was not heard on its merits. 


(37) 


A judge or the court may reinstate an abandoned motion that was not heard on the merits, so long as it is 
in the interests of justice to do so. 


PRACTICE COMMENTARY 

121-1 

General 

There is a new form (Form 11) for bringing a motion before the Court of Appeal. The new form is substantively 
different from the previous form. The opposing party is required to notify the court and all parties of their position on 
the motion by 12:00 noon the day before the motion is to be heard. The new Rule prescribes what motions can be 


heard by a single judge. 


121-2 
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Oral argument 

The new Rules limit the time for oral argument to 25 minutes for the moving party and 15 minutes for the 
responding party if the motion is heard by the court. If heard by a single judge, the limits are 15 minutes and 10 
minutes, respectively. 

421-3 

Consent motion 

Where the parties consent to a motion (other than an originating release pending appeal application), the manner 
will proceed in writing, unless the judge or court directs otherwise (Rule 21(30). The current practice for originating 
release pending appeal applications is for the court to canvass the position of the respondent in advance. Where 
the Crown consents, the bail will generally be dealt with in writing notwithstanding the wording of this Rule. 

421-4 


Motion to stay a conditional sentence 


There are precedents for the Crown obtaining an application to stay a conditional sentence pending a sentence 
appeal.? Another appellate court has expressed skepticism as to whether the Crown should be able to bring an 
application to suspend a conditional sentence to later argue that the sentence should be real imprisonment.? In 
Ontario, a recent application by the Crown was denied as it was not in the "interests of justice" to grant the 
application without resolving the issue.^ 


Section 683(5) and The Practitioner's Criminal Code associated practice commentary are reproduced here: 


683(5) 
POWER TO ORDER SUSPENSION — 


If an appeal or an application for leave to appeal has been filed in the court of appeal, that court, or a judge of that court, 
may, when the court, or the judge, considers it to be in the interests of justice, order that any of the following be suspended 
until the appeal has been determined: 


a) an obligation to pay a fine; 
b) an order of forfeiture or disposition of forfeited property; 
an order to make restitution under section 738 or 739; 


) 
d) an obligation to pay a victim surcharge under section 737; 
) 


Ф 


a probation order under section 731; and 


f) aconditional sentence order under section 742.1. 
PRECEDENTS: 
Section 683(5), see The Practitioner's Criminal Precedents, Sixth Edition, Document 7.50. 


1683-8 Other powers 


A further order for the disposition of the documents in issue under search warrants quashed by the court of 
appeal has been made under this section.» An interim impoundment order preventing access to seized 
documents pending determination of the validity of the relevant law can be made if justified.9 Application by 
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deceased’s mother to intervene in sentencing appeal regarding accused who had been charged with second 
degree murder of her son but who, following a plea bargain, pleaded guilty to manslaughter was dismissed.’ 
Raising new issues 


The Supreme Court of Canada has considered in detail the power of a court of appeal to raise new issues: 
An appellate court has the jurisdiction to raise new issues and invite submissions on an issue neither party has raised 
... An issue is new when it raises a new basis for potentially finding error in the decision under appeal beyond the 
grounds of appeal as framed by the parties. 

Issues that are rooted in or are components of an existing issue are not “new issues”, nor are issues that form the backdrop 

of appellate litigation. Furthermore: 
[N]ot all questions asked by an appeal court will constitute a new issue ... Questions raised during the oral hearing 
may properly touch on a broad range of issues, which may be components of the grounds of appeal put forward by the 
parties, or may go outside of those grounds in an aim to understand the context, statutory background or larger 
implications. Absent any concerns about bias, questions raised during the oral hearing, whether linked directly or by 
extension to the grounds of appeal or not, are not improper. 

While appellate courts have the discretion to raise a new issue, this discretion should be exercised only in rare 

circumstances: 
An appellate court should only raise a new issue when failing to do so would risk an injustice ... At all times this 
discretion is limited by the requirement that raising the new issue cannot suggest bias or partiality on the part of the 
court ... [C]ourts cannot be seen to go in search of a wrong to right ... Where there is good reason to believe that the 
result would realistically have differed had the error not been made, this risk of injustice warrants the court of appeal's 
intervention ... The standard of “good reason to believe" that a failure to raise a new issue “would risk an injustice" is a 
significant threshold which is necessary in this context in order to strike an appropriate balance between the role of 
appellate courts as independent and impartial arbiters with the need to ensure that justice is done. 

In order to raise a new issue, the court should also consider whether it has the jurisdiction to consider the issue, whether 

there is a sufficient record on which to raise the issue and whether raising the issue would result in procedural prejudice to 

any party: 
[W]hen an appellate court raises a new issue, there must be notification and opportunity to respond ... The court of 
appeal must make the parties aware that it has discerned a potential issue and ensure that they are sufficiently 
informed so they may prepare and respond ... Requiring that strict procedural standards be followed would fail to 
recognize that the issue may arise in different circumstances in different cases ... [T]he court should raise the issue as 
Soon as is practically possible after the issue crystallizes so as to avoid any undue delay in the proceedings. 

However: 
[N]notification of the new issue may occur before the oral hearing, or the issue may be raised during the oral hearing 
... [T]he notification should not contain too much detail, or indicate that the court of appeal has already formed an 
opinion; however, it must contain enough information to allow the parties to respond to the new issue ... [T]he 
requirements for the response will depend on the particular issue raised by the court. Counsel may wish to simply 
address the issue orally, file further written argument, or both ... [T]he underlying concern should be ensuring that the 
court receives full submissions on the issue. If a party asks to file written submissions before or after the oral hearing 
... there should be a presumption in favour of granting the request ... Recusal [of a judge or panel] should be rare and 
should be governed by the overriding consideration of whether the new issue or the way in which it was raised could 
lead to a reasonable apprehension of bias.® 

Suspension of orders pending appeal 


A Court of Appeal has a plenary power to stay any trial court order, notwithstanding such a stay is not specifically provided 
for in the Criminal Code: yes;? no.!? The plenary power can be exercised by a single judge of the Court of Appeal (Jones 
and other cases done by a single judge).!! An application by the Crown pursuant to s. 683(5) of the Criminal Code to 
suspend the accused's conditional sentence order pending the Crown's appeal from the sentence was dismissed because 
the Crown's fear that service of the CSO might interfere with its ability to get a custodial sentence was simply speculation. 1? 
Section 683(5)(c) presumably applies upon any appeal being taken; s. 689 applies upon an appeal from the order itself. 
"Interests of justice" include more than the merits of the appeal but also the public interest.!? Courts have disagreed about 
the appeal court's jurisdiction to stay a DNA order pending appeal: no;!^ yes.!5 A single judge of Court of Appeal has no 
authority to stay a SOIRA order; there is no jurisdiction to suspend a SOIRA order found in the Criminal Code or SOIRA.16 
No jurisdiction to stay order of Queen's Bench on certiorari and mandamus reversing discharge at preliminary hearing 
pending accused's appeal of the certiorari and mandamus decision by QB.17 


A broader view of the appeal court's powers was taken where it was held that s. 683(5) of the Criminal Code is not 
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exhaustive of the situations in which a stay pending appeal can be ordered, and a stay pending appeal can be ordered of a 
fishing licence suspension imposed on conviction pursuant to ss. 78(a) and 79.1 of the Fisheries Act.'? Similarly, even 
absent express provision, an order against the Crown to pay costs made by a summary conviction appeal court judge, 
pending the Crown’s application for leave to appeal to the court of appeal, was also held able to be stayed.!? 
Notwithstanding the absence of an express provision, an appeal court has authority to stay pending appeal a firearms 
prohibition imposed upon an accused at sentencing.?? The Court of Appeal has jurisdiction to stay the return of property 
pending the Crown's appeal against the accused's acquittal on drug сһагдеѕ.21 
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22. APPLICATIONS FOR RELEASE PENDING APPEAL 

Application 

(1) 

This rule applies to: 

a. 

Applications for release from custody pending: the determination of an appeal under the Code; the 
determination of a reference directed by the Minister of Justice under s. 696.3 of the Code; a determination 
of an appeal from an order of committal made under s. 29 of the Extradition Act; the Minister's decision 
under s. 40 of the Extradition Act respecting the surrender of the person; a determination of a judicial 
review of the Minister’s decision under s. 40 of the Extradition Act to order the surrender of the person; an 
application for leave to appeal to the Supreme Court of Canada; an appeal to the Supreme Court of Canada; 
and a new trial; and 


b. 


Applications for: a variation of a release order; the revocation of a release order; and the forfeiture of the 
amount set out in a release order. 


(2) 


For purposes of this rule, unless indicated otherwise, the applications listed in subrule (1) shall be referred 
to as applications for release pending appeal. 


(3) 


This rule does not apply to: 
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a. 
Applications seeking a review under s. 680 of the Code (see rule 23 instead); or 
b. 


Applications to review a decision respecting judicial interim release under s. 18(2) of the Extradition Act 
(see rule 24 instead). 


Notice Period 

(4) 

The applicant shall serve and file a notice of application for release pending appeal and an application 
record three clear days before the date on which the application is to be heard unless the responding party 
consents to and a judge permits a shorter period of notice. 

Responding Party’s Position on the Application 

(5) 

The responding party shall notify the applicant and the court of its position on the motion by 12:00 noon 
the day before the application is to be heard, unless the notice period has been abridged, in which case the 
responding party shall notify the applicant and the court of its position on the application as soon as 
possible after being served with the notice of application for release pending appeal and the application 
record. 

Contents of Application Record 


(6) 


In an application for release pending appeal, the applicant shall serve and file an application record, which 
shall contain, in the following order: 


a. 


A table of contents describing each document by its nature and date, and in the case of an exhibit, by 
exhibit number or letter; 


b. 

A copy of the notice of application for release pending appeal; 

с. 

А copy of the notice of appeal and/or notice of application for leave to appeal; 

d. 

A copy of the information or indictment, including endorsements, where available; 


е. 
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Copies of any previous release orders issued by this court and the courts below in relation to the offences 
under appeal, together with the court’s reasons for the order(s); 


f. 

Copies of any existing release orders in relation to other matters; 
g. 

Affidavit(s) addressing the matters referred to in subrule 22(7); 

h. 


Any additional material intended to be relied upon in support of the application for release pending appeal; 
and 


A draft release order, the format of which may be described by practice direction. 
Contents of Affidavit(s) 
(7) 


In support of an application for release pending appeal, the applicant shall provide an affidavit or affidavits, 
including where applicable and practicable the appellant's own affidavit, establishing, where applicable: 


a. 
The particulars respecting the conviction, sentence, verdict or order under appeal; 
b. 


The judicial interim release status of the appellant and particulars of any release orders pending trial and/or 
appeal and any existing release orders in relation to other matters; 


c. 
Any grounds of appeal not specified in the notice of appeal; 
d. 

The date of birth of the appellant; 

e. 


The appellant's place(s) of residence in the three years preceding the date of conviction, sentence, verdict 
or order appealed from, and where the appellant proposes to reside if released; 


f. 
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The appellant’s employment prior to conviction, sentence, verdict or order appealed from, and whether the 
appellant expects to be employed if released and where; 


g- 
The appellant's criminal record, if any; 
h. 


Where the appeal is as to sentence only, what unnecessary hardship would be caused if the appellant were 
detained in custody; 


Where the appellant proposes entering into a release order with sureties, the amount of money or value of 
other valuable security the appellant proposes should be promised or deposited and by whom, and where 
practicable, the names of the sureties and the amount for which each is proposing to be liable; 


The appellant’s agreement to surrender as required and acknowledgment that failure to do so will be 
deemed to constitute an abandonment of the appeal; 


k. 


The appellant’s agreement that failure to comply with any condition of the release order may result in the 
revocation of the release order and incarceration; 


І. 
The appellant's agreement that the appeal will be pursued with all due diligence; and 
m. 


The appellant's agreement that any failure to pursue the appeal with due diligence may result in the 
dismissal of an application to extend the surrender date in a release order or to vary its form. 


Responding Party's Application Record 
(8) 
Where the responding party wishes to rely on material other than that contained in the material filed by the 


applicant, including an affidavit or affidavits, the responding party shall include the material in a 
responding party's application record. 


(9) 


If the responding party chooses to provide a responding party's application record, the responding party 
shall serve and file it by 12:00 noon the day before the application is to be heard unless the notice period 
has been abridged, in which case the responding party shall serve and file it as soon as possible after 
being served with the applicant's application record. 
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Parties May Cross-Examine on Affidavits 
(10) 


The applicant and the responding party may cross-examine upon affidavits filed by the opposing party, in 
accordance with the procedure directed by a judge. 


Judge May Dispense with Compliance 
(11) 


A judge may dispense with the filing of the affidavits and act upon a statement of facts agreed upon by the 
lawyers for the applicant and the responding party. 


Attendance of the Parties 
(12) 


Except for applications for a variation of a release order on consent, the parties are required to attend the 
argument of an application for release pending appeal. 


(13) 


Unless otherwise directed or ordered by these rules, a practice direction, the court or a judge, an 
application for release pending appeal may be heard in person, by videoconference or by audioconference. 


(14) 

The manner of hearing shall be determined in accordance with rule 10. 

Order for Release from Custody Pending Appeal 

(15) 

The format of an order for release pending appeal may be described by practice direction. 
(16) 


Unless otherwise ordered by the judge hearing the application, an order for release pending appeal shall 
contain the following conditions: 


a. 
A condition respecting surrender; 
b. 


That the appellant acknowledges that failure to surrender into custody in accordance with the terms of the 
order will be deemed to constitute an abandonment of the appeal; 


с. 
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That the appellant will notify the Registrar and the Attorney General in writing within 24 hours of any 
change in their address; 


d. 


That the appellant will notify the Registrar and the Attorney General in writing within 24 hours of any new 
charges; 


е. 


That the appellant agrees that failure to comply with any condition of the release order may result in the 
revocation of the release order and incarceration; 


f. 
That the appeal will be pursued with all due diligence; and 
g. 


That the appellant agrees that any failure to pursue the appeal with due diligence may result in the 
dismissal of an application to extend the surrender date in a release order or to vary its form. 


Motions for Leave to Appeal Sentence 
(17) 


Where a convicted person seeks to appeal against sentence only and also seeks their release from custody 
pending appeal, a judge shall first hear and determine the motion for leave to appeal sentence. 


(18) 


A motion for leave to appeal sentence and an application for release pending appeal may be brought at the 
same time before a judge, or the motion for leave to appeal sentence may be submitted first in writing. 


Application for Variation of Release Order Pending Appeal 
(19) 


A judge may, on cause being shown, cancel an order previously made under s. 679 of the Code and may 
make any order that could have been made under that section. 


(20) 


Where the applicant seeks a variation in order to extend the surrender date in a release order, the material 
filed in support of the application shall include: 


a. 


Evidence addressing the following: 
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Whether the appellant has been abiding by the terms of release ordered by the court; 


Whether the surety/sureties (if any) is/are willing to continue in that role for the period of the extension; 
iii. 

Any changes in the circumstances of the appellant since the original or previous order for release; 

iv. 


A summary of the status of the appeal, including the status of all transcripts and efforts to perfect the 
appeal; 


у. 


Where applicable, ап explanation for any failure to comply with rules 36, 37 or 44 and а proposed timeline 
to cure the default; and 


vi. 

Where applicable, a statement of the earliest feasible date on which the appeal may be heard; 
b. 

Any consent; and 

с. 

A draft order. 

(21) 


An order for a new release order varying a condition may be made by a judge without the attendance of the 
parties, upon filing the written consent of the responding party. 


PRACTICE COMMENTARY 
422-1 
General 


The new Rules require the applicant to provide a draft release order in accordance with the prescribed form and/or 
practice direction when filing the application for bail pending appeal (Rule 22(6)(i)). The Rules direct conditions that 
must appear in a Release order in Rule 22(16). Unless notified by the court, the current Rules requires the parties 
to attend argument for application for release pending appeal unless the court otherwise directs. Bail orders are 
now presumptively heard by video, but the court can hear them in person or by telephone conference. The Crown is 
required to notify the court of its position on a bail pending appeal application by 12:00 noon the day before the 
application is to be heard unless the time period is abridged. Even where the Crown consents to an appellant’s 
release pending appeal, the parties must appear before a judge of the court to have the issue of bail determined. 
The Crown’s consent to bail, while helpful, is not determinative of whether the court will grant bail. Counsel should 
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be prepared to address bail-related issues even where the Crown consents. The current practice is that where the 
Crown consents to an originating release pending appeal application, the court will let the parties know whether an 
attendance is required. The court will also allow the parties to schedule an originating bail application in the 
afternoon to allow for sentencing to be completed in the trial court. That way, an applicant who is eligible to be 
released on bail pending appeal can be released without delay. 


{22-2 

Variation of release order on consent 

Rule 22(21) permits consent variations of the conditions of a release order in writing. 

422-3 

Bail pending appeal 

Release from custody pending appeal is governed by s. 679 of the Criminal Code. A single judge of the court may 
consider the issue of bail. The unsuccessful party may apply pursuant to s. 680 of the Criminal Code to have the 


issue of bail considered by a panel of the court. The relevant Criminal Code provisions in The Practitioner's Criminal 
Code are as follows: 


679. 


RELEASE PENDING DETERMINATION OF APPEAL — 


(1) A judge of the court of appeal may, in accordance with this section, release an appellant from custody pending the 
determination of his appeal if, 


(a) in the case of an appeal to the court of appeal against conviction, the appellant has given notice of appeal or, 
where leave is required, notice of his application for leave to appeal pursuant to section 678; 


(b) in the case of an appeal to the court of appeal against sentence only, the appellant has been granted leave to 
appeal; or 


(c) in the case of an appeal or an application for leave to appeal to the Supreme Court of Canada, the appellant 
has filed and served his notice of appeal or, where leave is required, his application for leave to appeal. 


(2) NOTICE OF APPLICATION FOR RELEASE — 


Where an appellant applies to a judge of the court of appeal to be released pending the determination of his 
appeal, he shall give written notice of the application to the prosecutor or to such other person as a judge of 
the court of appeal directs. 


(3) CIRCUMSTANCES IN WHICH APPELLANT MAY BE RELEASED — 


In the case of an appeal referred to in paragraph (1)(a) or (c), the judge of the court of appeal may order that 
the appellant be released pending the determination of his appeal if the appellant establishes that 


(a) the appeal or application for leave to appeal is not frivolous; 
(b) he will surrender himself into custody in accordance with the terms of the order; and 
(c) his detention is not necessary in the public interest. 


(4) IDEM — 


In the case of an appeal referred to in paragraph (1)(b), the judge of the court of appeal may order that the 
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appellant be released pending the determination of his appeal or until otherwise ordered by a judge of the 
court of appeal if the appellant establishes that 


(a) the appeal has sufficient merit that, in the circumstances, it would cause unnecessary hardship if he were 
detained in custody; 


(b) he will surrender himself into custody in accordance with the terms of the order; and 
(c) his detention is not necessary in the public interest. 


(5) CONDITIONS OF RELEASE ORDER — 


If the judge of the court of appeal does not refuse the appellant's application, the judge shall make a release 
order referred to in section 515, the form of which may be adapted to suit the circumstances, which must 
include a condition that the accused surrender themselves into custody in accordance with the order. 


(5.1) IMMEDIATE RELEASE OF APPELLANT — 


The person having the custody of the appellant shall, if the appellant complies with the release order, 
immediately release the appellant. 


(6) APPLICABLE PROVISIONS — 


Sections 495.1, 512.3 and 524 apply, with any modifications that the circumstances require, in respect of any 
proceedings under this section. 


(7) RELEASE OR DETENTION PENDING HEARING OF REFERENCE — 


If, with respect to any person, the Minister of Justice gives a direction or makes a reference under section 
696.3, this section applies to the release or detention of that person pending the hearing and determination of 
the reference as though that person were an appellant in an appeal described in paragraph (1)(a). 


(7.1) RELEASE OR DETENTION PENDING NEW TRIAL OR NEW HEARING — 


Where, with respect to any person, the court of appeal or the Supreme Court of Canada orders a new trial, 
section 515 or 522, as the case may be, applies to the release or detention of that person pending the new 
trial or new hearing as though that person were charged with the offence for the first time, except that the 
powers of a justice under section 515 or of a judge under section 522 are exercised by a judge of the court of 
appeal. 


(8) APPLICATION TO APPEALS ON SUMMARY CONVICTION PROCEEDINGS — 


This section applies to applications for leave to appeal and appeals to the Supreme Court of Canada in 
summary conviction proceedings. 


(9) Repealed: S.C. 2019, c. 25, s. 279(2), effective December 18, 2019. 
(10) DIRECTIONS FOR EXPEDITING APPEAL, NEW TRIAL, ETC. — 


A judge of the court of appeal, where on the application of an appellant he does not make an order under 
subsection (5) or where he cancels an order previously made under this section, or a judge of the Supreme 
Court of Canada on application by an appellant in the case of an appeal to that Court, may give such 
directions as he thinks necessary for expediting the hearing of the appellant’s appeal or for expediting the 
new trial or new hearing or the hearing of the reference, as the case may be. 


[R.S.C. 1985, c. C-46, s. 679; R.S.C. 1985, c. 27 (1st Supp.), s. 141; S.C. 1997, c. 18, s. 95; S.C. 1999, c. 25, 
S. 14; S.C. 2002, c. 13, s. 66; S.C. 2019, c. 25, s. 279.] 
PRECEDENTS: 
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Section 679: see The Practitioner's Criminal Precedents, Sixth Edition, Document 2.13. Section 679(1)(a): see Documents 
2.46-2.52. Section 679(5), see Document 2.45. Section 679(7.1), see Document 2.69. 


PRACTICE NOTES 
4679-1 Jurisdiction 


The court of appeal has jurisdiction to order release pending appeal of conviction even prior to sentencing 
where the accused has been remanded into custody by the trial court pending sentencing.? The release 
jurisdiction applies to an appellant released on day parole.? But there is no jurisdiction to grant bail to an 
unsentenced offender not yet in custody.^ Section 679(1)(c) does not encompass an application for leave to 
appeal from a court of appeal's denial of bail under s. 680.5 

Breach of order 


A single judge of the court of appeal has jurisdiction to hear the prosecutors application to revoke under s. 524 an 
accused's bail order made by a judge of the court of appeal pending his new trial on a charge of murder.® The issuance of a 
warrant for an accused alleged to have breached an order for release pending appeal requires that the accused still be 
bound by the recognizance at the time of the application." The relevant factors to consider when an appellant has been 
charged with a criminal offence while on appeal bail have been discussed in detail.? 


Material change in circumstances 


An appellant after the denial of his bail application under s. 679, may make a second application under that section to a 
single judge of the court of appeal where there is a material change in circumstances. It is usually preferable for the judge 
who heard and dismissed the initial application to hear subsequent applications for bail, but there is no hard and fast rule. 
The issues raised in the second application may be such as to make it unnecessary to bring the application back before the 
same judge. The judge before whom the second application is brought must exercise their discretion and determine 
whether justice requires that the second application be heard by the judge who heard the first application.? For there to be a 
material change in circumstances, there must be information that could alter the assessment of one or more of the statutory 
factors governing release pending appeal. Usually, subsequent applications based on an alleged change in circumstances 
depend upon some event which occurred between the initial application and the subsequent application. On occasion, 
subsequent applications are brought when a part of the trial record becomes available and adds significant weight to the 
merits of the appeal. In rare cases a rearticulation of arguments previously made supplemented by a new ground of appeal 
amount to a material change in circumstances which affect the outcome of the public interest inquiry required under s. 
679(3)(c). Where there is a material change, a judge of appeal must consider all the statutory grounds, and consider 
whether the appellant has met the onus in s. 679(3). 


4679-2 Grounds for release 


The appellant, when seeking bail, bears the burden of establishing that each of the three criteria in s. 679(3) 
is met on a balance of probabilities. 


The first criterion requires the appeal judge to examine the grounds of appeal with a view to ensuring that 
they are not "not frivolous" (s. 679(3)(a)). This test carries a very low bar. 


The second criterion requires the appellant to show that "he will surrender himself into custody in accordance 
with the terms of the [release] order" (s. 679(3)(b)). Accordingly, the appeal judge must be satisfied that the 
appellant will not flee the jurisdiction and will surrender into custody as required. 


The third criterion requires the appellant to establish that "his detention is not necessary in the public interest" 
(s. 679(3)(c)). This public interest criterion consists of two components: (1) public safety, and (2) public 
confidence in the administration of justice. The public safety component concerns the protection and safety of 
the public and essentially tracked the familiar requirements of the so-called “secondary ground" that governs 
an accused's release pending trial. The public confidence component involves the weighing of two competing 
interests: enforceability and reviewability. 
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Of note is that (1) the public safety component and (2) the public confidence component are not to be treated 
as silos. Sometimes the public safety considerations alone are sufficient to warrant a detention order in the 
public interest. However, where the public safety threshold has been met by an applicant seeking bail 
pending appeal, residual public safety concerns or the absence of any public safety concerns remain relevant 
and should be considered in the public confidence analysis. Not every offence is serious enough to warrant 
an assessment of the merits, and therefore there is no need to go beyond the frivolous threshold in cases 
that are unlikely to arouse a concern about public confidence. With appropriate modifications, the public 
confidence factors listed in s. 515(10)(c) are instructive in identifying the factors that make up the public 
confidence component in s. 679(3)(c). 


In assessing whether public confidence concerns support a pre-trial detention order under s. 515(10)(c), the 
seriousness of the crime carries a lot of weight. The more serious the crime, the greater the risk that public 
confidence in the administration of justice will be undermined if the accused is released on bail pending trial. 
The same applies to bail pending appeal. In considering the public confidence component under s. 679(3)(c), 
the seriousness of the crime for which a person has been convicted should play an equal role in assessing 
the enforceability interest. The gravity of the offence, the circumstances surrounding the commission of the 
offence, and the potential length of imprisonment (s. 515(10)(c)(ii), (iii) and (iv)) are readily transferable to s. 
679(3)(c). 


Public safety concerns that fall short of the substantial risk mark (and would so therefore preclude a release 
order) will remain relevant under the public confidence component and can sometimes, tip the scale in favour 
of detention. The same holds true for lingering flight risks that do not rise to the substantial risk level under s. 
679(3)(b). By the same token, the absence of flight or public safety risks will attenuate the enforceability 
interest. 


The other factor that informs public confidence under s. 515(10)(c) is the strength of the prosecution's case 
(s. 515(10)(c)(i)). In the appellate context, this translates into the strength of the grounds of appeal; hence the 
strength of an appeal plays a central role. In assessing the strength of an appeal, appellate judges will 
examine the grounds identified in the notice of appeal noting their general legal plausibility and their 
foundation in the record. For this part of the assessment, the grounds of appeal are examined to see if they 
surpass the minimal standard required to meet the "not frivolous" criterion. In so doing, there are no 
categories and grading schemes to serve as references. Also, rather than using different measures of 
success in conducting this part of the assessment, appellate judges are to conduct their own "preliminary 
assessment" of the strength of an appeal based upon their knowledge and experience. This assessment is to 
be undertaken by the appellate judge, being mindful that our justice system is not infallible and that a 
meaningful review process is essential to maintain public confidence in the administration of justice. The 
appellate judge is to consider the material that counsel have provided, including aspects of the record that 
are pertinent to the grounds of appeal raised, along with relevant authorities. The underlying premises of the 
assessment being that the broader public interest in reviewability transcends an individual's interest in any 
given case. 


“һе remedy sought on appeal may also inform the reviewability interest. For example, if a successful 
appeal can result only in a murder conviction being reduced to manslaughter, this will lessen the interest in 
reviewability, even if the grounds of appeal appear to be strong ...".? “[P]ublic confidence is to be measured 
through the eyes of a reasonable member of the public. This person is someone who is thoughtful, 
dispassionate, informed of the circumstances of the case and respectful of society's fundamental values. In 
that sense, public confidence in the administration of justice must be distinguished from uninformed public 
opinion about the case, which has no role to play in the decision to grant bail or not"? 


As well, the assessment calls for balancing the tension between enforceability and reviewability, appellate 
judges are also to consider the anticipated delay in deciding an appeal relative to the length of the sentence. 
"Where it appears that all, or a significant portion, of a sentence will be served before the appeal can be 
heard and decided, bail takes on greater significance if the reviewability interest is to remain meaningful. In 
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such circumstances, however, where a bail order is out of the question, appellate judges should consider 
ordering the appeal expedited under s. 679(10) of the Code.”4 


In the case of murder or other serious offences, a categorical approach is to be avoided. The public interest 
in enforceability is high and often outweighs the reviewability interest, particularly where there are lingering 
public safety or flight concerns and/or the grounds of appeal appear to be weak. However, where public 
safety or flight concerns are negligible, and where the grounds of appeal clearly surpass the “not frivolous” 
criterion, the public interest in reviewability may well overshadow the enforceability interest, even in the case 
of murder or other very serious offences.5 


In cases where an accused is otherwise an ideal candidate for bail pending appeal from conviction for second 
degree murder, bail is granted where the grounds are "clearly arguable" and that is enough to establish that 
they clearly surpassed the “not frivolous” criterion.9 

Sentence appeal 


On an application for release pending a sentence appeal, the merit-based component for s. 679(4)(a) and (c) is the same. 
An applicant who is not a flight risk under s. 679(4)(b) or a threat to the safety of the community under s. 679(4)(c) is 
entitled to bail if his or her appeal has a moderate chance of success." 


Extradition 


In extradition cases, the requirement in s. 679(3)(a) is inapplicable since the applicant has not been convicted of anything,® 
or, if applicable, should be recast to read "whether the issues raised in the applicant's submissions ... are not frivolous".? 


Charter of Rights 


The “public interest" requirement in s. 679(3)(c) is not unconstitutionally vague.1? 


4679-3 Release pending Supreme Court of Canada 


Principles governing bail pending appeal as of right to SCC considered as Appellant re-released after being 
arrested and charged with breach of conditions.? 


Bail pending leave to appeal to SCC was granted where "it was a longshot-but not hopeless”. Statistical rarity 
of successful applications does not render application frivolous.? 


1679-4 Release pending new trial 


The court of appeal has exclusive jurisdiction between the time of the order for the new trial and the 
accused's appearance in the trial court. Once the accused has appeared in the court before which the new 
trial is to be held, the bail application can and in fact should be brought in the trial court.? After an accused 
has obtained bail pending a new trial from a judge of the court of appeal, thereafter any bail variations should 
be dealt with in the trial court.3 Review of a decision regarding release pending a new trial after the accused 
has appeared in the trial court may be brought in the trial court under s. 520 or the court of appeal under s. 
680.4 Section 679(7) is constitutionally invalid to the extent that it applies to a person who has been granted a 
new trial by the court of appeal. Judicial interim release is determined under ss. 515(10) and 522. 


{679-5 Telecommunication 


Section 515(2.2) of the Criminal Code provides that a justice could allow an accused to appear by means of a 
suitable telecommunication device. There was no reason that this section would not apply to an accused who 
was outside Canada and it can be used for bail pending appeal.? 

680. 


REVIEW BY COURT OF APPEAL — 
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(1) A decision made by a judge under section 522, a decision made under subsections 524(3) to (5) with respect to 
an accused referred to in paragraph 524(1)(a) or a decision made by a judge of the court of appeal under section 
320.25 or 679 may, on the direction of the chief justice or acting chief justice of the court of appeal, be reviewed 
by that court and that court may, if it does not confirm the decision, [sic] 


(2) SINGLE JUDGE ACTING — 


On consent of the parties, the powers of the court of appeal under subsection (1) may be exercised by a 
judge of that court. 


(3) ENFORCEMENT OF DECISION — 


A decision as varied or substituted under this section shall have effect and may be enforced in all respects as 
though it were the decision originally made. 


[R.S.C. 1985, c. C-46, s. 680; R.S.C. 1985, c. 27 (1st Supp.), s. 142; S.C. 1994, с. 44, s. 68; S.C. 2018, c. 21, 
S. 22; S.C. 2019, c. 25, ss. 280, 4021] 
PRECEDENTS: 


Section 680: see The Practitioner's Criminal Precedents, Sixth Edition, Documents 2.40-2.44. 


PRACTICE NOTES 
{680-1 Scope of section 


The review mechanism under s. 680(1) is only available for a decision under s. 320.25 if it is made by a 
judge of the court of appeal.!! The chief justice should consider directing a review where it is arguable that 
the judge committed material errors of fact or law in arriving at the impugned decision, or that the impugned 
decision was clearly unwarranted in the circumstances.'* Section 680 vests no power in this court to review 
the decision of a trial judge under s. 523(2)(a).!3 


A panel reviewing a decision of a single judge under s. 680(1) should be guided by the following three 
principles. First, absent palpable and overriding error, the review panel must show deference to the judge's 
findings of fact. Second, the review panel may intervene and substitute its decision for that of the judge where 
it is satisfied that the judge erred in law or in principle, and the error was material to the outcome. Third, in the 
absence of legal error, the review panel may intervene and substitute its decision for that of the judge where 
it concludes that the decision was clearly unwarranted.!^ 


Where the jury was unable to agree on a verdict and a mistrial was declared, the Court of Appeal had 

jurisdiction pursuant to s. 680 of the Criminal Code to consider applications for release based solely on 

change of circumstance, but it was best to return such applications to the initial court for reconsideration.!5 
Extradition 


There is no jurisdiction to hear a review pursuant to s. 680 of a decision refusing bail in an extradition matter pending leave 
to appeal to the Supreme Court of Canada.!6 


Bail refusal 


Dismissal of an application for bail under s. 523(2)(c)(ii) of the Code is not reviewable by the Court of Appeal. Section 
680(1) provides for a review of a decision *made by a judge under section 522 or subsection 524(4) or (5)" but does not 
include s. 523(2)(c)(ii). "The effect of the legislation is that one may apply under s. 680 for a direction to review a first order 
denying bail, but that if one applies unsuccessfully in the trial court under s. 523 to vacate that first order, the Court of 
Appeal may not review the dismissal of the application to vacate."!7 


Publication ban 
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The Code is silent regarding a ban on publication in connection with s. 680(1) bail proceedings, both in regard to the leave 
application and also the review hearing itself. This is an obvious legislative oversight but it means that only a discretionary 
common law ban is available, which requires proof of necessity for the ban, absent which the media can publish the 
proceedings in full.18 


422-4 


4680-2 Which court 


Review of a decision regarding release pending new trial after the accused has appeared in the trial court 
may be brought in the trial court under s. 520 or the court of appeal under s. 680, though the former seems 
preferable." 


Entering into recognizance 


The court’s Consolidated Practice Direction Regarding Proceedings in the Court of Appeal during the COVID-19 
pandemic (last updated April 26, 2022 as of the time of writing) — hitps//www.ontariocourts.ca/coa/how-to- 
proceed-court/covid-19/#V Bail Matters in the Court of Арреа!С* — provides a summary of how bail orders аге 
entered into after being issued by the Court of Appeal. There is no longer a requirement that the appellant take the 
bail order and enter into a recognizance before a justice of the peace. Instead, the court uses an "all in one" release 
order that requires appellant's counsel to assist with getting sureties to sign the order. 


Footnote(s) 


1 
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(N.S.C.A.). 


R. v. Wood (1999), 139 C.C.C. (3d) 468, [1999] N.S.J. No. 347 (N.S.C.A. (In Chambers)). 


R. v. Barbour, 2016 ABCA 161, [2016] A.J. No. 521 (Alta. C.A.). But see R. v. R. (J.), 2022 ONCA 152, [2022] O.J. No. 
797 (Ont. C.A.) (where an appellant is not in custody and a new application for release on bail pending appeal is heard 
at the same time as the Crown's application to revoke bail, the "modifications that the circumstances require" envisaged 
by s. 679(6) may, in exceptional circumstances, allow for the revocation of bail pending appeal pursuant to s. 524(3), 
and the ordering of a new bail pending appeal under s. 524(5), without having to first issue an arrest warrant; applicant 
had been arrested for failure to comply with release order but been released and out of accordingly custody). 
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[2000] O.J. No. 987 (Ont. С.А. (In Chambers)); Seifert v. Italy, [2003] B.C.J. No. 2573 (B.C.C.A. (In Chambers)). 


Page 15 of 15 
22. APPLICATIONS FOR RELEASE PENDING APPEAL 


10 А. у. Farinacci (1993), 25 С.В. (4th) 350, 86 C.C.C. (За) 32, [1993] O.J. No. 2627 (Ont. C.A.). See also R. v. Baltovich 
(1992), 10 O.R. (За) 737, [1992] O.J. No. 2118 (Ont. C.A.); Н. v.Pabani (1991), 10 С.В. (4th) 381, [1991] O.J. No. 3462 
(Ont. C.A.); Н. v. Branco (1993), 25 C.R. (4th) 370, 87 C.C.C. (За) 71, [1993] B.C.J. No. 2265 (B.C.C.A.). 


11 А. v. Froese, 2019 MBCA 56, [2019] М.Ј. No. 132 (Man. С.А). 
12 R.v. Oland, 2017 SCC 17, [2017] S.C.J. No. 17 (S.C.C.). 

13 В. v. Ali, 2020 ONCA 566, [2020] O.J. No. 3814 (Ont. C.A.). 
14 R.v. Oland, 2017 SCC 17, [2017] S.C.J. No. 17 (S.C.C.). 

15 В. v. Kuol, 2013 ABCA 380, [2013] A.J. No. 1209 (Alta. C.A.). 
16 Saxena v. Thailand, [2006] B.C.J. No. 907 (B.C.C.A.). 

17 А. v. Purdy, [2005] B.C.J. No. 332 (B.C.C.A.). 

18 А. у. White, [2006] A.J. No. 179 (Alta. C.A.). 


End of Document 


23. APPLICATIONS TO SEEK A REVIEW UNDER SECTION 680 OF THE 
CODE 


The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > COURT OF APPEAL RULES 
OVERVIEW > CRIMINAL APPEAL RULES > COURT OF APPEAL FOR ONTARIO CRIMINAL 
APPEAL RULES > PART Il - MOTIONS AND APPLICATIONS 


COURT OF APPEAL RULES OVERVIEW 
CRIMINAL APPEAL RULES' 
COURT OF APPEAL FOR ONTARIO CRIMINAL APPEAL RULES 
PART Il - MOTIONS AND APPLICATIONS 


23. APPLICATIONS TO SEEK A REVIEW UNDER SECTION 680 OF THE CODE 


Commencement of the Application 

(1) 

Unless otherwise directed or ordered by these rules, a practice direction, the court or a judge, an 
application for a direction from the Chief Justice of the Court of Appeal or Acting Chief Justice of the Court 
of Appeal for a review under s. 680 of the Code shall be commenced by: 


a. 


Serving and filing a notice of application for a direction for a review under s. 680 of the Code, which shall 
state that the application will be heard on a date fixed by the Registrar; and then 


b. 

Sending a letter by email, copying all parties, to the Executive Legal Officer of the Court of Appeal 
requesting a case management conference with the Chief Justice of the Court of Appeal or Acting Chief 
Justice of the Court of Appeal in order to: 

i. 

Fix the date, time and manner of the hearing of the application; 

ii. 


Determine the content of the materials to be served and filed on the application; 
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iii. 
Set the schedule for the serving and filing of the materials to be used on the application; and 
iv. 


Address any other issues in order to facilitate the fair and efficient preparation of the materials for the 
application. 


(2) 
Case management conferences with the Chief Justice of the Court of Appeal or Acting Chief Justice of the 


Court of Appeal may be conducted in person or by videoconference or audioconference, as directed by the 
Chief Justice of the Court of Appeal or Acting Chief Justice of the Court of Appeal. 


Disposition of the Application for a Direction for a Review 


(3) 


The Chief Justice of the Court of Appeal or Acting Chief Justice of the Court of Appeal hearing the 
application may direct a review or dismiss the application for a direction. 


(4) 


If the Chief Justice of the Court of Appeal or Acting Chief Justice of the Court of Appeal directs a review, 
the Registrar shall fix the date of the review and notify the parties. 


(5) 


On consent of the parties, a review may be heard by a judge of the court. 


Footnote(s) 
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24. APPLICATIONS TO REVIEW A DECISION RESPECTING JUDICIAL INTERIM RELEASE 
UNDER SECTION 18(2) OF THE EXTRADITION ACT 


(1) 


An application to review a decision respecting judicial interim release under s. 18(2) of the Extradition Act 
shall be treated as a motion before a judge and, subject to subrule 24(2), shall be governed by rule 21. 


(2) 

Unless otherwise directed or ordered by a practice direction, the court or a judge: 

a. 

In addition to the requirements set out in subrule 21(14), the moving party's motion record shall contain all 
of the material that was before the court that made the order that the moving party seeks to have reviewed; 
and 


b. 


The parties shall each serve and file a factum in accordance with subrules 21(21)-(25) and consisting of a 
concise summary of the relevant facts and a concise argument of the law relating to the issue(s). 


PRACTICE COMMENTARY 
424-1 
Review of order under s.680 of the Criminal Code 


An unsuccessful party may apply pursuant to s. 680 of the Criminal Code to have the issue of bail pending appeal 
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SECTION 18(2) OF THE EXTRADITION ACT 


considered by a panel of the court. So too can a party seek a review of a bail decision made in respect of a s. 469 
Criminal Code offence. The relevant Criminal Code provisions in The Practitioner’s Criminal Code are as follows: 


680. 


REVIEW BY COURT OF APPEAL — 


(1) A decision made by a judge under section 522, a decision made under subsections 524(3) to (5) with respect to 
an accused referred to in paragraph 524(1)(a) or a decision made by a judge of the court of appeal under section 
320.25 or 679 may, on the direction of the chief justice or acting chief justice of the court of appeal, be reviewed 
by that court and that court may, if it does not confirm the decision, [sic] 


(2) SINGLE JUDGE ACTING — 


On consent of the parties, the powers of the court of appeal under subsection (1) may be exercised by a 
judge of that court. 


(3) ENFORCEMENT OF DECISION — 


A decision as varied or substituted under this section shall have effect and may be enforced in all respects as 
though it were the decision originally made. 


[R.S.C. 1985, c. C-46, s. 680; R.S.C. 1985, c. 27 (1st Supp.), s. 142; S.C. 1994, с. 44, s. 68; S.C. 2018, c. 21, 
S. 22; S.C. 2019, c. 25, ss. 280, 4021] 
PRECEDENTS: 


Section 680: see The Practitioner's Criminal Precedents, Sixth Edition, Documents 2.40-2.44. 


PRACTICE NOTES 
4680-1 Scope of section 


The review mechanism under s. 680(1) is only available for a decision under s. 320.25 if it is made by a 
judge of the court of appeal.? The chief justice should consider directing a review where it is arguable that the 
judge committed material errors of fact or law in arriving at the impugned decision, or that the impugned 
decision was clearly unwarranted in the circumstances.? Section 680 vests no power in this court to review 
the decision of a trial judge under s. 523(2)(a).^ 


A panel reviewing a decision of a single judge under s. 680(1) should be guided by the following three 
principles. First, absent palpable and overriding error, the review panel must show deference to the judge's 
findings of fact. Second, the review panel may intervene and substitute its decision for that of the judge where 
it is satisfied that the judge erred in law or in principle, and the error was material to the outcome. Third, in the 
absence of legal error, the review panel may intervene and substitute its decision for that of the judge where 
it concludes that the decision was clearly unwarranted.5 


Where the jury was unable to agree on a verdict and a mistrial was declared, the Court of Appeal had 

jurisdiction pursuant to s. 680 of the Criminal Code to consider applications for release based solely on 

change of circumstance, but it was best to return such applications to the initial court for reconsideration.$ 
Extradition 


There is no jurisdiction to hear a review pursuant to s. 680 of a decision refusing bail in an extradition matter pending leave 
to appeal to the Supreme Court of Canada.’ 


Bail refusal 
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SECTION 18(2) OF THE EXTRADITION ACT 


Dismissal of an application for bail under s. 523(2)(c)(ii) of the Code is not reviewable by the Court of Appeal. Section 
680(1) provides for a review of a decision “made by a judge under section 522 or subsection 524(4) or (5)” but does not 
include s. 523(2)(c)(ii). “The effect of the legislation is that one may apply under s. 680 for a direction to review a first order 
denying bail, but that if one applies unsuccessfully in the trial court under s. 523 to vacate that first order, the Court of 
Appeal may not review the dismissal of the application to vacate.”® 


Publication ban 


The Code is silent regarding a ban on publication in connection with s. 680(1) bail proceedings, both in regard to the leave 
application and also the review hearing itself. This is an obvious legislative oversight but it means that only a discretionary 
common law ban is available, which requires proof of necessity for the ban, absent which the media can publish the 
proceedings in full.’ 


4680-2 Which court 


Review of a decision regarding release pending new trial after the accused has appeared in the trial court 
may be brought in the trial court under s. 520 or the court of appeal under s. 680, though the former seems 
preferable.? 


Footnote(s) 
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25. APPLICATIONS FOR LEAVE TO APPEAL A DECISION OF THE SUMMARY 
CONVICTION APPEAL COURT 


Application of This Rule 


(1) 


This rule applies to applications for leave to appeal under s. 839(1) of the Code except as indicated in 
subrules 25(3)-(4). 


(2) 
This rule does not apply to applications for leave to appeal under ss. 675(1.1) and 676(1.1) of the Code. 
(3) 


This rule does not apply to applications for leave to appeal that are joined with applications to stay a 
driving prohibition order pending appeal; such applications are governed by rule 26. 


(4) 

This rule does not apply to applications for leave to appeal brought by a person who is in custody on the 
date the notice of application for leave to appeal is filed and who is not represented by a lawyer (i.e., an 
inmate appeal); such applications are governed by Part V. 

Application for Leave to Appeal to Be Heard in Writing 


(5) 


Unless otherwise directed or ordered by these rules, a practice direction, the court or a judge, applications 
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for leave to appeal from a decision of the summary conviction appeal court under s. 839(1) of the Code 
shall be heard in writing. 


Combined Notice of Application for Leave to Appeal and Notice of Appeal 
(6) 
The applicant for leave to appeal under s. 839(1) of the Code shall serve and file a combined notice of 


application for leave to appeal and notice of appeal in Form 12, and the notice of appeal need not be re- 
served or re-filed if leave is granted. 


(7) 

In accordance with subrule 7(2), other than in applications for leave to appeal by the Attorney General, 
emailing the combined notice of application for leave to appeal and notice of appeal to the Registrar in 
accordance with the court’s practice directions or delivering, mailing or faxing three copies of the 


combined notice of application for leave to appeal and notice of appeal to the Registrar within the time 
prescribed in rule 8 shall constitute both service and filing. 


(8) 
Upon receipt of a combined notice of application for leave to appeal and notice of appeal from a party other 


than the Attorney General that is provided in accordance with subrule 7(2), the Registrar shall forthwith 
transmit a copy of it to the appropriate Attorney General. 


(9) 


Where the Attorney General is the applicant for leave to appeal, the combined application for leave to 
appeal and notice of appeal shall be served and filed in accordance with rule 7. 


(10) 
The grounds to be argued and the relief sought set out in a combined notice of application for leave to 
appeal and notice of appeal may be amended without leave before the applicant’s factum has been filed by 


serving and filing a supplementary combined notice of application for leave to appeal and notice of appeal 
in Form 13 in accordance with the rules pertaining to the serving and filing of notices of appeal in rule 7. 


(11) 

No grounds other than those stated and no relief other than that sought in the combined application for 
leave to appeal and notice of appeal or supplementary combined application for leave to appeal and notice 
of appeal may be relied on at the hearing of the appeal, except with leave of the panel hearing the appeal. 
60 Days to Perfect 

(12) 


Applications for leave to appeal under s. 839(1) of the Code must be perfected: 


a. 
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Where no transcript is required other than that filed in the Superior Court of Justice, within 60 days after 
filing the combined notice of application for leave to appeal and notice of appeal; or 


b. 


Where any additional transcript of evidence is required in such cases, within 60 days after the certificate of 
transcript completion has been filed with the Court of Appeal. 


Appeal Book 

(13) 

The Appeal Book shall contain the contents listed in rule 39. 

Applicant’s Factum 

(14) 

The structure and contents of the applicant’s factum shall comply with subrule 40(3), except that, at the 
outset of Part Ill, the applicant shall specify the questions of law on which leave to appeal is sought, as well 
as the factors relied upon to justify granting leave to appeal. 

Responding Party’s Factum 

(15) 


The responding party’s factum shall be served and filed within 60 days of the date that the responding 
party was served with the applicant’s factum. 


(16) 

The structure and contents of the responding party’s factum shall comply with subrule 40(4), except that, at 
the outset of Part Ill, the responding party shall state their position on and the factors relevant to the issue 
of whether leave to appeal should be granted. 

Books of Authorities 


(17) 


Parties shall prepare books of authorities in accordance with rule 42, which shall be served and filed no 
later than five days after the date on which the party’s factum is filed. 


(18) 
Books of authorities should provide the relevant authority on the leave test as well as on the merits. 
Determination of the Leave Application 


(19) 
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After receipt of all materials relating to the application for leave to appeal, the materials shall be forwarded 
to the judge or the panel deciding the application. 


(20) 


As soon as reasonably practicable following the receipt of the materials relating to the application for leave 
to appeal, the judge or panel deciding the application shall decide whether to grant or to refuse leave to 
appeal based on the written material without the attendance of the parties and shall cause the parties to be 
notified of their decision. 


(21) 

The court will generally not provide reasons for granting or refusing leave to appeal. 
Where Leave to Appeal is Granted 

(22) 


Where leave to appeal is granted, the appeal will be set down for hearing and no further materials need be 
filed by the parties. 


PRACTICE COMMENTARY 
125-1 
Summary conviction appeals 


Historically, appeals from Summary Conviction Appeal decisions brought pursuant to s. 839 of the Criminal Code, 
which require “leave” of the court, would routinely be heard by the Court of Appeal for Ontario without the necessity 
of formally obtaining leave. However, the current practice of the court is to grant leave sparingly. As the court has 
noted, granting leave in such appeals should be “the exception and not the norm”.? Generally, leave will only be 
granted in those cases where the issue to be advanced is of some importance beyond the circumstances of the 
appellant's case, or where there appears to have been a clear error in the lower court.? 


Leave is granted sparingly because it involves a "second" level of appellate review. However, where the Crown has 
successfully appealed before the Summary Conviction Appeal Court to overturn an acquittal, or an appellant seeks 
redress in the Court of Appeal for Ontario, different considerations may apply as it is not a "second" level of 
appellate review at that point.^ 


Pursuant to s. 839(1) of the Criminal Code, a single judge is still permitted to determine an application for leave to 
appeal before the appeal hearing. In a case where there is no merit in the proposed grounds of appeal, 
determination of an application for leave by a single judge is expeditious, cost-effective and entirely fair.5 A full 
panel of the court does not have jurisdiction to revisit the decision of a single judge denying or granting’ leave to 
appeal under s. 839(1) of the Criminal Code. The only further level of appeal would be by way of application for 
leave to appeal pursuant to the Supreme Court of Canada from a final order as provided for in s. 40 of the Supreme 
Court Act. 


Rule 25 provides that Applications for Leave to Appeal will be heard in writing after the filing of a Combined Notice 
of Application for Leave to Appeal and Notice of Appeal. If leave is granted, no other grounds than those set out in 
the application can be argued. The Rule also requires that the Application for Leave to appeal be perfected within 
60 days of filing of the Combined Notice or within 60 days after receipt of the transcript where additional transcript is 
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COURT 


required. The panel will generally not provide reasons for allowing or refusing leave to appeal. If leave is granted, 
no further materials need be filed by the parties. 


Section 839 of the Criminal Code provides the statutory authority for a party to appeal the decision of a Superior 
Court of Justice sitting as a Summary Conviction Appeal Court. That section, together with The Practitioner's 
Criminal Code commentary and annotations, follows: 


839. 


APPEAL ON QUESTION OF LAW — 


(1) 


Subject to subsection (1.1), an appeal to the court of appeal as defined in section 673 may, with leave of that 
court or a judge thereof, be taken on any ground that involves a question of law alone, against (a) a decision of a 
court in respect of an appeal under section 822; or (b) a decision of an appeal court under section 834, except 
where that court is the court of appeal. 


(1.1) NUNAVUT — 


An appeal to the Court of Appeal of Nunavut may, with leave of that court or a judge of that court, be taken on 
any ground that involves a question of law alone, against a decision of a judge of the Court of Appeal of 
Nunavut acting as an appeal court under subsection 812(2) or 829(2). 


SECTIONS APPLICABLE — 


Sections 673 to 689 apply with such modifications as the circumstances require to an appeal under this 
section. 


COSTS— 


Notwithstanding subsection (2), the court of appeal may make any order with respect to costs that it 
considers proper in relation to an appeal under this section. 


ENFORCEMENT OF DECISION — 


The decision of the court of appeal may be enforced in the same manner as if it had been made by the 
summary conviction court before which the proceedings were originally heard and determined. 


RIGHT OF ATTORNEY GENERAL OF CANADA TO APPEAL — 


The Attorney General of Canada has the same rights of appeal in proceedings instituted at the instance of 
the Government of Canada and conducted by or on behalf of that Government as the Attorney General of a 
province has under this Part. 


[R.S.C. 1985, c. C-46, s. 839; R.S.C. 1985, c. 27 (1st Supp.), s. 183; S.C. 1999, c. 3, ѕ. 57.] 


PRACTICE NOTES 
{839-1 Question of law 


The following are questions of law for the purposes of appeals under this section: 


* The definition and meaning of the various terms in a section of the Code and the question of whether there 


was any evidence capable of sustaining the applicability of the section,® including "reasonable notice",? and 
“as soon as practicable”.'° 


* Whether there is any evidence to support a conviction." 
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* Тһе determination as to whether a person's constitutional rights have been violated — such as whether the 
accused had a reasonable opportunity to exercise his right to counsel. 1? 


* The erroneous decision that the discharge provisions of the Code are primarily applicable to young 
offenders. 9 


The following are not exclusively questions of law: 
e Тһе interpretation of uncontested facts.'4 


* Fitness of sentence.!5 
Other grounds 


The accused has a right of appeal to the Court of Appeal from a dismissal of his appeal in the court below on the basis of 
preliminary objections by the prosecutor.'® 


4839-2 Principles 


Leave to appeal pursuant to s. 839 should be granted sparingly. There is no single litmus test that can 
identify all cases in which leave should be granted. There are, however, two key variables — the significance 
of the legal issues raised to the general administration of criminal justice, and the merits of the proposed 
grounds of appeal. On the one hand, if the issues have significance to the administration of justice beyond 
the particular case, then leave to appeal may be granted even if the merits are not particularly strong, though 
the grounds must at least be arguable. On the other hand, where the merits appear very strong, leave to 
appeal may be granted even if the issues have no general importance, especially if the convictions in issue 
are serious and the applicant is facing a significant deprivation of his or her liberty.® It is an important 
contextual factor where a party is seeking leave from the Summary Conviction Appeal reversal of a trial 
decision, so that it is not a second bite at the same apple.? 
Jurisdiction and procedure 


An appeal to the Court of Appeal is an appeal from the decision of the summary conviction appeal court, not an appeal from 
the decision of the summary conviction court, although that decision maybe of importance in determining the outcome of 
the appeal.!? Where a summary conviction appeal court quashes a conviction, and thus does not consider the issue of 
sentence, a Court of Appeal that restores the conviction on further appeal by the prosecutor has no jurisdiction to consider 
the fitness of sentence imposed by the trial judge. The proper course is to remit the case to the summary conviction appeal 
court to consider the sentence appeal.!! The Court of Appeal does have jurisdiction to hear an appeal from the summary 
conviction appeal court refusing an extension of time to file a notice of appeal.'* Where an accused appeals to the 
Summary Conviction Appeal Court but his appeal is dismissed as abandoned, and he subsequently seeks to re-open the 
appeal, but the application was dismissed due to delay, then the Court of Appeal has jurisdiction to hear an application for 
leave to appeal the refusal to re-open.'? 


The Court of Appeal does not have jurisdiction to hear an appeal from interlocutory-type decisions regarding costs 
production of transcripts for a summary conviction appeal: “1 conclude that the appellants have no right, at this time, to 
appeal the Queen's Bench decision concerning costs and transcripts. If they wish to pursue those issues, they will have to 
wait until after the substance of their appeal to the Court of Queen's Bench has been resolved."'^ The appeal court does 
not have jurisdiction to order a new trial before a specific judge.!5 


Leave 


An order of a single judge of the Court of Appeal granting leave to appeal may not be reviewed by a full panel of the 
Court,'” nor may a decision refusing Іеаме.'8 


1839-3 Appeals to Supreme Court of Canada 


Summary conviction matters are appealed to the Supreme Court of Canada only with leave granted in 
accordance with s. 40 of the Supreme Court Act. 
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26. APPLICATIONS TO STAY A DRIVING PROHIBITION MADE IN SUMMARY CONVICTION 
PROCEEDINGS PENDING APPEAL 


(1) 
Where an applicant seeks leave to appeal from the decision of the summary conviction appeal court and at 
the same time seeks a stay of a driving prohibition order imposed in the summary conviction proceedings 


pending appeal, a judge shall hear both applications at the same time in writing. 


Material to Be Filed on Combined Applications for Leave to Appeal and for a Stay of a Driving Prohibition 
Pending Appeal 


(2) 


On combined applications for leave to appeal from the decision of the summary conviction appeal court 
and to stay a driving prohibition pending appeal, the applicant shall serve and file: 


a. 
An application record containing, in the following order: 
i. 


A table of contents describing each document by its nature and date, and in the case of an exhibit, by 
exhibit number or letter; 


A copy of the combined notice of application for leave to appeal and notice of appeal and the notice of 
application for a stay of a driving prohibition pending appeal; 
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iii. 
A copy of the information, including endorsements, where available; 
iv. 


A copy of the driving prohibition order sought to be stayed pending appeal, where on a separate document 
and where available; 


у. 


А сору of the reasons for judgment of the summary conviction appeal court, with a further typed or printed 
copy if the reasons are handwritten; 


vi. 

A copy of the notice of appeal filed in the Summary Conviction Appeal Court; 
Vii. 

Copies of the factums filed in the Summary Conviction Appeal Court; 

viii. 


Any affidavit of the applicant that may be relied on, which shall address matters relevant to the application 
for leave to appeal and/or the application for a stay of the driving prohibition pending appeal; 


ix. 


А copy of all material relevant to the applications for leave to appeal and for a stay of a driving prohibition 
pending appeal that was before the summary conviction appeal court; 


X. 
Relevant excerpts of transcripts of evidence; and 
xi. 


Any additional material relied on in support of the application to stay the driving prohibition pending 
appeal; and 


b. 


A factum prepared in accordance with subrule 25(14), except that it shall also address why the driving 
prohibition ought to be stayed pending appeal. 


(3) 


The responding party shall notify the applicant and the court of its position on the application and shall 
serve and file any additional materials that it wishes to have before the judge in deciding the combined 
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leave to appeal and stay pending appeal applications by 12:00 noon the day before the applications are to 
be heard. 


(4) 


Where the responding party chooses to serve and file a factum, it shall be prepared in accordance with 
subrule 25(16), except that it shall also address the issue of whether the driving prohibition ought to be 
stayed pending appeal. 


(5) 

Responding materials on the appeal proper need only be filed if leave is granted. 

(6) 

A party that serves and files a factum shall also prepare a book of authorities in accordance with rule 42, 
which shall provide the relevant authority on the leave test as well as on the merits, and the party shall 
serve and file their book of authorities at the same time as they serve and file their factum. 

Duty to Perfect Where Leave Granted 

(7) 


If leave to appeal is granted, the applicant shall perfect the appeal in accordance with rule 44 within 30 
days, regardless of whether or not the stay is granted. 


PRACTICE COMMENTARY 

{26-1 

Stay pending appeal 

Section 320.25(1) of the Criminal Code provides the statutory jurisdiction to stay a driving prohibition pending an 


appeal. The relevant section of The Practitioner's Criminal Code and associated annotations and commentary 
follows: 


320.25 


STAY OF ORDER PENDING APPEAL — 


(1) Subject to subsection (2), if an appeal is taken against a conviction or sentence for an offence under any of 
sections 320.13 to 320.18, a judge of the court to which the appeal is taken may direct that the prohibition order 
under section 320.24 arising out of the conviction shall, on any conditions that the judge imposes, be stayed 
pending the final disposition of the appeal or until otherwise ordered by that court. 


(2) APPEALS TO SUPREME COURT OF CANADA— 


In the case of an appeal to the Supreme Court of Canada, a direction may be made only by a judge of the 
court from which the appeal was taken. 


(3) EFFECT OF CONDITIONS — 


Page 4 of 5 


26. APPLICATIONS TO STAY A DRIVING PROHIBITION MADE IN SUMMARY CONVICTION 
PROCEEDINGS PENDING APPEAL 


The imposition of conditions on a stay of a prohibition order does not operate to decrease the prohibition 
period provided in the prohibition order. 


[S.C. 2018, c. 21, s. 15] 
GLOSSARY: 


“operate” 
*Legislative note: 


This section was substantively s. 261 prior to its amendment by S.C. 2018, c. 21, s.15, which came into force on December 
18, 2018. 


The following in relation to the predecessor section 261 will still be useful: 


PRACTICE NOTES 
9261-1 Stay pending appeal 


By this section, where an appeal is taken a judge of the court appealed to may direct that any driving 

prohibition order be stayed pending the appeal. This requires a specific application to the court appealed to 

and the mere filing of a notice of appeal does not automatically stay any licence prohibition order. The 

mandatory licence suspension under provincial highway traffic legislation is generally automatically stayed 

pending an appeal upon the relevant provincial ministry being informed of the appeal. This is usually 

accomplished by the delivery to the ministry of a certified copy of the notice of appeal with proof of filing. 
Supreme Court of Canada 


Where an appellant seeks an order staying a driving prohibition pending appeal to the Supreme Court of Canada, s. 261 
applies in preference to the more general provision of s. 65.1 of the Supreme Court Ас1? As a result, jurisdiction to hear the 
application lies with “a judge of the court being appealed to” and not with “the court appealed from"; i.e., the Supreme Court 
of Canada, not the Court of Appeal.? 


Relevant factors 

The court's power under s. 261 is a discretionary one. The issues considered are the merits of the appeal, the points to be 
argued, and whether the prohibition is not necessary in the public interest. Factors taken into account by the court in 
considering whether a stay will be contrary to the public interest are: the accused's driving record; hardship to the accused; 
the seriousness of the charge; the circumstances of the offence; quantum of intoxication; the background of the accused; 
the risk of recurrence; and other factors relevant to the potential risk to the public of staying the driving prohibition.^ 


Partial stay 


The stay can be partial to allow the accused to drive only for employment.5 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf С. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


2  H.S.C. 1985, с. S-26. 
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3 В. v. Reed (1997), 120 C.C.C. (3d) 556, 31 M.V.R. (3d) 320, 100 B.C.A.C. 161, 163 W.A.C. 161, [1997] B.C.J. No. 
2701 (B.C.S.C. (In Chambers)). 


4 ПА. у. Won, 2012 ОМС 775, 29 M.V.R. (6th) 121, [2012] O.J. No. 634 (Ont. S.C.J.); Н. v. Bannikova, 2016 ONSC 
1871, 97 M.V.R. (6th) 68, [2016] O.J. No 1368 (Ont. S.C.J.); R. v. Holloway (1987), 48 M.V.R. 270, [1987] O.J. No. 
1434 (Ont. Dist. Сі); R. v. Carpenter (1991), 28 M.V.R. (2d) 69, 89 Nfld. & P.E.I.R. 19, [1991] N.J. No. 70 (Nfld. T.D.); 
R. v. Edwards, [2009] N.J. No. 36 (N.L.T.D.). For the material required for application pursuant to s. 261(1) of the 
Criminal Code to stay the s. 259 driver's licence prohibition, see Н. v. Won, 2012 ONSC 775, [2012] O.J. No. 634 (Ont. 
S.C.J ). 


5 R.v. Smith (1993), 50 M.V.R. (2d) 307, [1993] В.С... No. 2750 (B.C.C.A.). See also R. v. Claus (1989), 19 M.V.R. (2а) 
Z3, [1989] N.W.T.R. 369, [1989] N.W.T.J. No. 79 (N.W.T.S.C.); R. v. Murphy (1994), 14 M.V.R. (За) 103, 134 N.S.R. 
(2d) 393, [1994] N.S.J. No. 461 (N.S.C.A.); R. v. Cole (1994), 7 M.V.R. (За) 293, 49 B.C.A.C. 318, 80 W.A.C. 318, 
[1994] B.C.J. No. 2337 (B.C.C.A.); R. v. Lockerby (1999), 175 N.S.R. (2d) 329, 534 A.P.R. 329, [1999] N.S.J. No. 172 
(N.S.C.A. (In Chambers)). 
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(1) 


Unless otherwise directed or ordered by a judge, motions for leave to introduce fresh evidence under s. 683 
of the Code are heard by the court at the time the appeal is heard. 


Where Claim of Ineffective Assistance of Counsel Raised 
(2) 


Where the fresh evidence sought to be admitted raises a claim of ineffective assistance of counsel, the 
procedure set out in the court’s practice directions shall be followed. 


Notice of Motion 

(3) 

A party who intends to seek leave to introduce fresh evidence at the hearing of an appeal shall serve and 
file a notice of motion to introduce fresh evidence as soon as possible after making the decision to seek 
leave for this purpose. 

(4) 

The notice of motion shall describe: 

a. 


The nature of the proposed fresh evidence; 


b. 
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The ground(s) of appeal to which the proposed fresh evidence relates; 

с. 

The persons from whom the proposed fresh evidence will be obtained; 

d. 

The basis upon which the proposed fresh evidence is said to be admissible; and 

e. 


Whether the opposing party consents to the receipt of the fresh evidence on appeal (if the opposing party’s 
position is known). 


(5) 
A notice of motion for leave to introduce fresh evidence is required even if the party intending to seek leave 


to introduce fresh evidence has already sought leave to do so in a notice of appeal or supplementary notice 
of appeal. 


Supplementary Notice of Appeal 

(6) 

If a party who intends to seek leave to introduce fresh evidence has not sought leave to do so in a notice of 
appeal or supplementary notice of appeal, in addition to serving and filing a notice of motion for leave to 
introduce fresh evidence, the party shall also include the request for leave to introduce fresh evidence in a 
supplementary notice of appeal, which shall be served and filed in Form 13 in accordance with the rules 
pertaining to the serving and filing of notices of appeal in rule 7. 

Appeal Management 

(7) 

Unless otherwise directed or ordered by a judge, any appeal in which the notice of appeal or a notice of 
motion indicates that leave shall be sought to introduce fresh evidence shall be managed by an appeal 


management judge who shall give directions to ensure that the fresh evidence record is completed 
expeditiously so that the perfection, listing and hearing of the appeal are not delayed. 


(8) 

In order to ensure that the fresh evidence record is completed expeditiously and that the perfection, listing 
and hearing of the appeal are not delayed, the appeal management judge may give directions and make 
orders concerning but not limited to: 

a. 


The form in which the fresh evidence will be tendered; 


b. 
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The contents of the record on the motion; 
с. 
The time within which the various steps necessary to complete the record will be completed; 
d. 


The dates, manner and order in which any cross-examinations will take place, including whether the cross- 
examinations will be recorded and/or presided over by a member of the court or other judicial officer; 


е. 


Any consequences for failing to adhere to the schedule set by the appeal management judge for 
completion of the fresh evidence record; 


f. 
The manner in which the completed fresh evidence record will be kept in advance of the hearing; and 
g. 


The length of the parties' written submissions with respect to the fresh evidence and whether the written 
submissions will be set out in the parties' factums on the appeal or in separate factums. 


(9) 

If the parties are directed or ordered to prepare their written submissions with respect to the fresh evidence 
in separate factums, the length of such a factum shall not exceed 15 pages absent a direction or order to 
the contrary by the appeal management judge. 

Materials to Be Filed 

(10) 

Unless otherwise directed or ordered by a judge, the completed record compiled in support of a motion for 


leave to introduce fresh evidence, including any factums filed in connection with the motion, shall be 
sealed when filed with the court. 


(11) 

The party seeking leave to adduce fresh evidence at the hearing of the appeal shall affix to the outside of 
the sealed packet a copy of the notice of motion for leave to introduce fresh evidence (amended and 
updated, if necessary) that describes the matters set out in subrule 27(4). 


(12) 


The motion record on a motion for leave to introduce fresh evidence, when produced in paper format, shall 
be bound front and back in white cover stock. 


Duty to Perfect Appeal 
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(13) 


Unless otherwise directed or ordered by a judge, the motion for leave to introduce fresh evidence does not 
relieve the appellant of the obligation to perfect the appeal, apart from the fresh evidence material, in 
accordance with these rules. 


(14) 


Unless otherwise directed or ordered by a judge, appeals involving motions for leave to introduce fresh 
evidence shall not be listed for hearing until the fresh evidence motion record is complete and filed with the 
court. 


PRACTICE COMMENTARY 
427-1 
Fresh evidence 


Section 683 of the Criminal Code bestows extensive powers on courts of appeal to make orders with respect to 
evidence to be introduced on appeal. As highlighted in The Practitioner's Criminal Code Commentary below, the 
overriding consideration on such applications is whether such an order is in the interests of justice. 


Under s. 683(1)(a) of the Criminal Code, the Court of Appeal has discretion to order the production of any writing, 

exhibit or other thing connected with the proceedings. The section is used most often in connection with 

applications to admit fresh evidence before the court and is "designed to maximize protection against wrongful 

convictions".? An appellant who seeks an order in this regard must satisfy the following requirements: 
... To obtain production, the applicant must first demonstrate a connection between the request for production and the fresh 
evidence he proposes to adduce. The applicant must show that there is a reasonable possibility that the material sought 
could assist on the motion to adduce fresh evidence. By assist, | mean yield material that will be admissible as fresh 
evidence, or assist the applicant in developing or obtaining material that will be admissible as fresh evidence. The applicant 
must next demonstrate that there is some reasonable possibility that the evidence to which the production request is linked 
may be received as fresh evidence on appeal. Unless the appellant can make both links, there is no reasonable possibility 
that the material sought could assist in the prosecution of the appeal and consequently, no reason for this court to require 
the Crown to disclose it.? 

An important consideration with respect to motions under s. 683 is that a court order under the section may create 

unnecessary expense and delay the appeal process.^ 


There is a distinction to be drawn between motions for production (utilizing the Trotta test) and motions for 
directions in respect of Crown disclosure. Where an applicant asserts that he is entitled to disclosure from the 
Crown, it is not necessary to satisfy the court that the disclosure could be admissible as fresh evidence in order to 
warrant production. If the material is subject to the Crown's disclosure obligation, it should be disclosed without 
regard to the Trotta test.” 


Pursuant to s. 683(1)(b) of the Criminal Code, the court also has discretion to order that any witness who would 
have been compellable at trial to either attend before the Court of Appeal to be examined or attend before a person 
appointed by the court for that purpose. If there is a basis to require a witness to give evidence in this matter, 
proceeding by way of written interrogatories is not appropriate given the limitations inherent in that process.® 
Applications of this nature may be brought even in respect of complainants who testified at the trial which is the 
subject of the appeal, where appropriate. However, it will only be in exceptional cases that an appellant who has 
been convicted of sexual assault should be afforded the opportunity to cross-examine the complainant in aid of a 
fresh evidence application on appeal." Judges who were former lawyers on a case under appeal may similarly be 
required to testify.® 
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Unlike in Quebec, there is no distinct requirement that an appellant seek leave to bring an application to admit fresh 
evidence even where the Crown complained on appeal that appellate counsel had not pursued the fresh evidence 
application in a diligent manner.? 


The relevant Criminal Code section as contained in The Practitioner's Criminal Code and the corresponding 
commentary and case comments follow. 


683. 


POWERS OF COURT OF APPEAL — 


(1) For the purposes of an appeal under this Part, the court of appeal may, where it considers it in the interests of 
justice, 


(a) order the production of any writing, exhibit or other thing connected with the proceedings; 


(b) order any witness who would have been a compellable witness at the trial, whether or not he was called at the 
trial, 


(i) to attend and be examined before the court of appeal, or 


(ii) to be examined in the manner provided by rules of court before a judge of the court of appeal, or before 
any officer of the court of appeal or justice of the peace or other person appointed by the court of appeal 
for the purpose; 


(c) admit, as evidence, an examination that is taken under subparagraph (b)(ii); 


(d) receive the evidence, if tendered, of any witness, including the appellant, who is a competent but not 
compellable witness; 


(e) order that any question arising on the appeal that 
(i) | involves prolonged examination of writings or accounts, or scientific or local investigation, and 


(ii) cannot іп the opinion of the court of appeal conveniently be inquired into before the court of appeal, 


be referred for inquiry and report, in the manner provided by rules of court, to a special commissioner appointed by 
the court of appeal; 


(f) act on the report of a commissioner who is appointed under paragraph (e) in so far as the court of appeal 
thinks fit to do so; and 


(g) amend the indictment, unless it is of the opinion that the accused has been misled or prejudiced in his defence 
or appeal. 


(2) PARTIES ENTITLED TO ADDUCE EVIDENCE AND BE HEARD — 


In proceedings under this section, the parties or their counsel are entitled to examine or cross-examine 
witnesses and, in an inquiry under paragraph (1)(e), are entitled to be present during the inquiry, to adduce 
evidence and to be heard. 


(2.1) REMOTE APPEARANCE — 


In proceedings under this section, the court of appeal may order that a party appear by audioconference or 
videoconference, if the technological means is satisfactory to the court. 


(2.2) VIRTUAL PRESENCE OF WITNESSES — 


Sections 714.1 to 714.8 apply, with any modifications that the circumstances require, to examinations and 
cross- examinations of witnesses under this section. 
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(2.3) APPLICATION OF SECTIONS 715.25 AND 715.26 — 


Sections 715.25 and 715.26 apply, with any modifications that the circumstances require, to proceedings 
under this section. 


(3) OTHER POWERS — 


A court of appeal may exercise, in relation to proceedings in the court, any powers not mentioned in 
subsection (1) that may be exercised by the court on appeals in civil matters, and may issue any process that 
is necessary to enforce the orders or sentences of the court, but no costs shall be allowed to the appellant or 
respondent on the hearing and determination of an appeal or on any proceedings preliminary or incidental 
thereto. 


(4) EXECUTION OF PROCESS — 


Any process that is issued by the court of appeal under this section may be executed anywhere in Canada. 


(5) POWER TO ORDER SUSPENSION — 


If an appeal or an application for leave to appeal has been filed in the court of appeal, that court, or a judge of 
that court, may, when the court, or the judge, considers it to be in the interests of justice, order that any of the 
following be suspended until the appeal has been determined: 


a 


b 


) an obligation to pay a fine; 
) an order of forfeiture or disposition of forfeited property; 


c) anorder to make restitution under section 738 or 739; 


) 
d) an obligation to pay a victim surcharge under section 737; 
) 


е) a probation order under section 731; and 


( 
( 
( 
( 
( 
( 


f) aconditional sentence order under section 742.1. 


(5.1) RELEASE ORDER OR RECOGNIZANCE — 


Before making an order under paragraph (5)(e) or (f), the court of appeal, or a judge of that court, may make 
a release order or order the offender to enter into a recognizance. 


(69 REVOCATION OF SUSPENSION ORDER — 


The court of appeal may revoke any order it makes under subsection (5) where it considers the revocation to 
be in the interests of justice. 


(7) RELEASE ORDER TO BE TAKEN INTO ACCOUNT — 


If the offender is subject to a release order under subsection (5.1), the court of appeal shall, in determining 
whether to vary the sentence of the offender, take into account the conditions of that order and the period for 
which they were imposed on the offender. 


[R.S.C. 1985, c. C-46, s. 683; R.S.C. 1985, c. 27 (1st Supp.), s. 144; c. 23 (4th Supp.), s. 5; S.C. 1995, c. 22, 
s. 10 (Sch. I, Items 28, 29); S.C. 1997, c. 18, ss. 97, 141; S.C. 1999, c. 25, s. 15; S.C. 2002, с. 13, s. 67; S.C. 
2008, c. 18, s. 29; S.C. 2019, с. 25, s. 281] 

PRECEDENTS: 


Section 683(1): see The Practitioner's Criminal Precedents, Sixth Edition, Documents 7.40-7.43, 8.40-8.45. Section 
683(1)(a), see Documents 8.58-8.61. Section 683(1)(b), see Documents 8.46-8.49, 8.69. Section 683(5), see Document 
7.50. 
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PRACTICE NOTES 
4683-1 General 


For powers at or after the appeal hearing, see s. 686. An appeal court has power under s. 683(1)(a) to 
compel production of media interview notes and records “connected with the proceedings” where it is in the 
interests of justice to do ѕо.1° A single judge has no jurisdiction on а motion for directions to order that 
witnesses be cross-examined or produced for cross-examination. The relevant authority in s. 683(1)(b)(ii) 
must be exercised by the court of appeal." 


683-2 Fresh evidence — general principle 


The overriding consideration must be "the interests of justice". The evidence should generally not be admitted 
if, by due diligence, it could have been adduced at trial provided that this general principle will not be applied 
as strictly in a criminal case as in civil cases.!? The evidence must be relevant in the sense that it bears upon 
a decisive or potentially decisive issue in the trial. The evidence must be credible in the sense that it is 
reasonably capable of belief, and it must be such that if believed it could reasonably, when taken with the 
other evidence adduced at trial, be expected to have affected the result. The last three criteria are conditions 
precedent to the admission of evidence on appeal. Indeed, the second and third form part of the broader 
qualitative analysis required by the fourth consideration. The first criterion, due diligence, is not a condition 
precedent to the admissibility of "fresh" evidence in criminal appeals, but is a factor to be considered in 
deciding whether the interests of justice warrant the admission of the evidence.!! The admissibility of fresh 
evidence on appeal is the same for sentence appeals as for conviction appeals. 
Crown disclosure 


The Crown's disclosure obligation on appeal must recognize and give full value to an accused's broad rights of appeal and 
the rationale underlying those rights. Where disclosure is sought in anticipation of a fresh evidence application, there is a 
two-part test. The accused must show: (i) that there is a connection between the request for production of disclosure and 
the proposed fresh evidence application, such that there is a reasonable possibility that production will assist the accused in 
developing or obtaining material that will be admissible as fresh evidence; and (ii) that there is some reasonable possibility 
that the evidence to which the production request is linked, may be received as fresh evidence on appeal.!? 


Due diligence 


Due diligence is not a condition precedent to the admissibility of "fresh" evidence in criminal appeals, but is a factor to be 
considered in deciding whether the interests of justice warrant the admission of the evidence.'? In criminal cases, the due 
diligence criterion must yield if its application would result in a miscarriage of justice.!^ In cases where the fresh evidence 
was not in existence until after the trial, obviously the due diligence criterion will have been met. The criterion will also have 
been met in cases where the evidence, although in existence at the time of trial, could not have been discovered by the 
exercise of due diligence. In all other cases, the applicant, in order to meet the due diligence criterion, must explain why the 
evidence, although available, was not called at trial. The explanation may, in some cases, give rise to an allegation of 
ineffective assistance of counsel. The applicant may allege that the evidence was not discovered because of the lack of 
due diligence of counsel, or, although discovered, it was not called because counsel, with or without the acquiescence of 
his client, decided against calling it. In either situation, the competency of counsel may be put in issue by the appellant.!* 


The requirement is applied more strictly against the Crown. Due diligence was held to bar the Crown from adducing fresh 
evidence on appeal regarding the accused's sentence for theft and that the accused had been charged with two new 
counts of fraud, both of which were allegedly committed while he was waiting to be sentenced. 16 

Material already on the record 

Several authorities suggest any part of the record can be relied on by the appellant in a conviction appeal.'” 


1683-3 Admissibility rules 


Proposed fresh evidence must be admissible.!? Where proposed fresh evidence consists of private records 
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governed by ss. 278.1 to 278.91, an applicant must satisfy the statutory requirements before the evidence 
may be received. On a motion brought in the appellate context for production of records subject to a third 
party privacy interest, the first issue for determination is whether the relevancy threshold has been satisfied 
that the information may reasonably possibly assist the accused in the prosecution of their appeal. It is only 
once it has been determined that this threshold has been satisfied that the question of whether a third party 
privacy interest should trump an appellant’s claim for disclosure should be considered.!! A proper application 
must be made to this court, albeit under s. 683(1), but in conformity with the requirements of ss. 278.1 to 
278.91. These provisions cannot be circumvented by compelling the attendance of the holder of the 
records.!? Section 683(1)(a) does not authorize either an order for production of a physician's file or 
discussions between the physician and counsel for a party to a criminal appeal. What it does authorize in 
appropriate cases is the production of documentary material connected with the proceeding or the 
examination of a witness before the court or before a person appointed for the purpose of the examination.!? 


683-4 Reply evidence 


Where the accused introduces fresh evidence on appeal, the Crown can apply to adduce proper admissible 
reply evidence. The general principles of compellability apply to applications to introduce fresh evidence on 
appeal, including the rule that a witness may invoke an exception if called by the prosecutor for the 
predominant purpose of incriminating the witness. '° 


683-5 Trial process 


Where the new evidence sought to be admitted is relevant to the validity of the trial process itself, rather than 

directed at a finding made at the trial, it is admissible without the fresh evidence criteria above applying. The 

interests of justice require that the court of appeal admit the evidence.!? Accordingly, the strict test set out in 

Palmer does not apply to the admission of fresh evidence in the context of a breach by the Crown of its duty 

to disclose.!! A reasonable possibility that the Crown's failure to disclose evidence affected the overall 

fairness of the trial is sufficient to require a new trial. Such evidence must still be admissible evidence. '2 
Juror misconduct 


Where the Crown appeals the accused's acquittal on the ground of juror bias, evidence of the juror's subsequent conviction 
after the acquittal for obstructing justice is admissible as fresh evidence on appeal. This evidence relates to the issue of 
whether there was a reasonable apprehension of bias on the part of the juror.’ A juror is a competent, though not 
compellable witness in the matter.!^ Evidence of statements made by a juror to a third party is admissible and can be 
tendered on appeal as evidence of the juror's state of mind. The statements are overt acts displaying partiality and tend to 
show that the juror's state of mind was at odds with the impartiality required of a juror. Evidence of the juror's interaction 
with the acquitted accused after the trial is similarly admissible.!5 


Incompetent counsel 


An accused who is represented by counsel at trial is entitled to receive the effective assistance of counsel. Ineffective 
representation may result in a miscarriage of justice necessitating the quashing of the conviction on appeal. Evidence 
relating to the alleged ineffective assistance of counsel will be received on appeal pursuant to s. 683(1) so that the 
appellate court may determine whether the representation was ineffective and ultimately whether it resulted in a 
miscarriage of justice.'6 The proposed evidence must provide a basis upon which the court could conclude that a 
miscarriage of justice has occurred. The opposing party must have adequate notice of the material, an opportunity to 
challenge it by cross-examination and an opportunity to offer additional material relevant to the issue.!7 Trial counsel must 
also have an opportunity to deal with the allegations.!$ An appellant seeking to quash a conviction on the basis of 
ineffective assistance of counsel must demonstrate three things. First, where the claim is based on contested facts, the 
appellant must establish the material facts on the balance of probabilities. Second, the appellant must demonstrate that 
counsel's acts or omissions amounted to incompetence. Incompetence is measured against a reasonableness standard. 
That assessment is made having regard to the circumstances as they existed when the impugned acts or omissions 
occurred. Hindsight plays no role in the assessment. Allegations of incompetent representation must be closely scrutinized. 
Many decisions made by counsel at trial will come to be seen as erroneous in the cold light of a conviction. The 
reasonableness analysis must proceed upon a "strong presumption that counsel's conduct fell within the wide range of 
reasonable professional assistance". Third, the appellant must demonstrate that counsel's ineffective representation 
caused a miscarriage of justice. A miscarriage of justice occurs if the appellate court is satisfied that counsel's ineffective 
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representation undermined the appearance of the fairness of the trial or the reliability of the verdict. A verdict is rendered 
unreliable where the appellant demonstrates that had counsel performed in a competent fashion, there is a reasonable 
possibility that the verdict could have been different. Case law uses the terms probability and possibility interchangeably 
when describing the standard to be applied when considering whether a verdict would have been different.!'? Regarding a 
failure to testify, if an appellant accused can show that it was trial counsel and not the appellant who decided that the 
appellant would not testify, and that the appellant would have testified had he understood that it was his decision, it must be 
accepted that his testimony could have affected the result, thereby establishing that a miscarriage of justice occurred. The 
appellant accused bears the onus of demonstrating that trial counsel and not the appellant decided that the appellant would 
not testify.2° 


Conflict of interest 


Where a conflict of interest is alleged, material outlining the full history of the client-solicitor relationships may be crucial in 
determining whether the conflict existed and whether it resulted in a miscarriage of justice. This material may include 
discussions between counsel and the clients and other pertinent information not found within the trial record. If the appellant 
is to have an adequate opportunity to advance a claim based on trial counsel's conduct and if the Crown is to have an 
adequate opportunity to refute that claim, then an appellate court must be able to receive material which permits a full and 
fair assessment of the conduct in question. Incompetence of counsel succeeded on appeal where counsel failed to 
investigate and interview an available witness who could assist in confirming evidence of the accused's wife which provided 
an alibi for the accused.?! 


Non-disclosure 


An appeal court applies a two-step test in assessing the effect of demonstrated non-disclosure by the Crown as a ground of 
appeal. With respect to fresh evidence not available to the defence at trial due to the Crown's failure to disclose, a new trial 
is the appropriate remedy if the accused can show that his or her right to make full answer and defence was thereby 
violated. In order to discharge this burden, the accused can show either "that there is a reasonable possibility that the non- 
disclosure affected the outcome at trial" or that it affected "the overall fairness of the trial process". 


With respect to the first prong of the test, it is important to note that the issue here is not whether the undisclosed evidence 
would have made a difference to the trial outcome, but rather whether it could have made a difference. More precisely, the 
issue the appellate court must determine is whether there is a reasonable possibility that the additional evidence could have 
created a reasonable doubt in the jury's mind. 


With respect to the second prong of the test, an appellant need only establish a reasonable possibility that the overall 
fairness of the trial process was impaired. This burden can be discharged by showing, for example, that the undisclosed 
evidence could have been used to impeach the credibility of a prosecution witness or could have assisted the defence in its 
pre-trial investigations and preparations, or in its tactical decisions at trial.?? Similarly, if the prosecution fails to disclose to 
the defence that there is a witness who could have led to the timely discovery of other witnesses who were useful to the 
defence.?? The diligence of defence counsel in pursuing disclosure is a factor to be considered. Where a reasonable 
possibility is demonstrated that the undisclosed information could have been used in meeting the prosecution's case, 
advancing a defence, or making a decision which could have affected the conduct of the defence, then the Charter right to 
disclosure has been impaired.?^ A new trial was ordered where the prosecution failed to disclose information which might 
have had a material bearing on the credibility of the prosecution's principal witness.?5 


In the context of a guilty plea, the two separate steps are merged. The accused must demonstrate that there is a 
reasonable possibility that the fresh evidence would have influenced the accused's decision to plead guilty, if it had been 
available before the guilty plea was entered. However, the test is still objective in nature. The question is not whether the 
accused would actually have declined to plead guilty, but rather whether a reasonable and properly informed person, put in 
the same situation, would have run the risk of standing trial if he or she had had timely knowledge of the undisclosed 
evidence, when it is assessed together with all of the evidence already known. If that analysis can lead to the conclusion 
that there was a realistic possibility that the accused would have run the risk of a trial, if he or she had been in possession 
of that information or those new avenues of investigation, leave must be given to withdraw the plea.?6 


Lost evidence 


See Charter of Rights (7-9 Lost evidence. 
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4683-6 Recantation cases 


Where a recantation, or even a recanted recantation is offered as fresh evidence on appeal the following 
principles apply. The focus should not only be on the believability of the recantation, but also upon the 
believability of the witness’s original testimony, given the recantation. There will be cases when an appeal 
court can comfortably reject the recantation and decline to order a new trial. There may, for example, be clear 
evidence that the recantation is the product of intimidation or an improper inducement. However, the fact that 
the recantation is found not credible should not, in every case, preclude the admission of the fresh evidence. 
A recantation which has been repudiated will often fall into the “not credible” category. In certain 
circumstances, however, the fact that there has been a recantation, albeit later retracted, should be 
considered by the appeal court, in the context of what impact that information might have on the trial court’s 
assessment of the witness's credibility. 


The following factors have been identified as relevant to the credibility of the fresh evidence in recantation 
cases: 


(i) the witness’s explanation as to why they testified as they did at trial; 


(ii) the explanation as to what has prompted the witness to change their evidence — whether it was in response 
to duress, sympathy, inducements or a wish to tell the truth; 


iii) other relevant circumstances surrounding the recantation; 

iv) whether the witness has put his/her oath to the recantation; 

v) the reputation of the witness for truthfulness; 

vi) where there is a repudiation of the recantation, why the witness has again reverted to his/her trial testimony; 


vii) the circumstances surrounding the original disclosure of the trial evidence; and 


( 
( 
( 
( 
( 
(viii) facts, discovered subsequent to trial, which might have motivated the witness to fabricate evidence at trial. 


In assessing whether the fresh evidence (recantation) could reasonably be expected to have affected the result, 
appeal courts have considered: 


(i) how directly the evidence relates to the actus reus of the offence; 


(ii) whether there is a compelling case against the appellant, apart from the evidence of the recanting witness; 
and 


(iii) where it is argued that the fact of the recantation, even though not credible, should be put before the trier of 
fact as relevant to the credibility of the witness, whether the alleged unreliability of the witness was already 
before the trial court. 


The appeal court does not have to believe the recantation is true or even credible. A new trial is required where 
the evidence of recantation would have had such a devastating effect on the witness's evidence that, when taken 
together with the evidence adduced at the trial, it can reasonably be expected to have affected the result.1° 


1683-7 Amending indictment: s. 683(1)(g) 


The scope of the power to amend on appeal is no different from the scope of the power to amend at trial. The 
power to amend on appeal, like the power given trial judges by s. 601 of the Criminal Code, reaches defects 
in substance or form, and variations between the evidence and the charge.!? Prejudice to the accused 
remains the litmus test against which all proposed amendments are judged. Cases where an amendment 
substituting a different offence for the offence charged at trial can be properly made on appeal will be few and 
far between.!! The risk of prejudice is especially great where the proposed amendment would materially 
amend the charge on appeal, and affirm the conviction on the basis of the amendment.!? The factors relevant 
to amendment on appeal are as follows: a court of appeal should consider the original indictment; the 
evidence at trial; the positions of the parties at trial; the instructions of the trial judge; the verdict of the jury; 
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and the issues raised on appeal.'? An amendment may be granted to add an included offence and convict 
thereof.'4 


1683-8 Other powers 


A further order for the disposition of the documents in issue under search warrants quashed by the court of 

appeal has been made under this section.!? An interim impoundment order preventing access to seized 

documents pending determination of the validity of the relevant law can be made if justified.!! Application by 

deceased's mother to intervene in sentencing appeal regarding accused who had been charged with second 

degree murder of her son but who, following a plea bargain, pleaded guilty to manslaughter was dismissed. 12 
Raising new issues 


The Supreme Court of Canada has considered in detail the power of a court of appeal to raise new issues: 
An appellate court has the jurisdiction to raise new issues and invite submissions on an issue neither party has raised 
.. An issue is new when it raises a new basis for potentially finding error in the decision under appeal beyond the 
grounds of appeal as framed by the parties. 

Issues that are rooted in or are components of an existing issue are not "new issues", nor are issues that form the backdrop 

of appellate litigation. Furthermore: 
[N]ot all questions asked by an appeal court will constitute a new issue . . . Questions raised during the oral hearing 
may properly touch on a broad range of issues, which may be components of the grounds of appeal put forward by the 
parties, or may go outside of those grounds in an aim to understand the context, statutory background or larger 
implications. Absent any concerns about bias, questions raised during the oral hearing, whether linked directly or by 
extension to the grounds of appeal or not, are not improper. 

While appellate courts have the discretion to raise a new issue, this discretion should be exercised only in rare 

circumstances: 
An appellate court should only raise a new issue when failing to do so would risk an injustice ... At all times this 
discretion is limited by the requirement that raising the new issue cannot suggest bias or partiality on the part of the 
court ... [C]ourts cannot be seen to go in search of a wrong to right... Where there is good reason to believe that the 
result would realistically have differed had the error not been made, this risk of injustice warrants the court of appeal's 
intervention ... The standard of “good reason to believe" that a failure to raise a new issue "would risk an injustice" is a 
significant threshold which is necessary in this context in order to strike an appropriate balance between the role of 
appellate courts as independent and impartial arbiters with the need to ensure that justice is done. 

In order to raise a new issue, the court should also consider whether it has the jurisdiction to consider the issue, whether 

there is a sufficient record on which to raise the issue and whether raising the issue would result in procedural prejudice to 

any party: 
[W]hen an appellate court raises a new issue, there must be notification and opportunity to respond. . . The court of 
appeal must make the parties aware that it has discerned a potential issue and ensure that they are sufficiently 
informed so they may prepare and respond . . . Requiring that strict procedural standards be followed would fail to 
recognize that the issue may arise in different circumstances in different cases . . . [T]he court should raise the issue 
as soon as is practically possible after the issue crystallizes so as to avoid any undue delay in the proceedings. 

However: 
[N]notification of the new issue may occur before the oral hearing, or the issue may be raised during the oral hearing 
... [T]he notification should not contain too much detail, or indicate that the court of appeal has already formed an 
opinion; however, it must contain enough information to allow the parties to respond to the new issue ... [T]he 
requirements for the response will depend on the particular issue raised by the court. Counsel may wish to simply 
address the issue orally, file further written argument, or both ... [T]he underlying concern should be ensuring that the 
court receives full submissions on the issue. If a party asks to file written submissions before or after the oral hearing 
... there should be a presumption in favour of granting the request ... Recusal [of a judge or panel] should be rare and 
should be governed by the overriding consideration of whether the new issue or the way in which it was raised could 
lead to a reasonable apprehension of bias.!? 

Suspension of orders pending appeal 


A Court of Appeal has a plenary power to stay any trial court order, notwithstanding such a stay is not specifically provided 
for in the Criminal Code: yes;!^ no.!5 The plenary power can be exercised by a single judge of the Court of Appeal (Jones 
and other cases done by a single judge).'$ An application by the Crown pursuant to s. 683(5) of the Criminal Code to 
suspend the accused's conditional sentence order pending the Crown's appeal from the sentence was dismissed because 
the Crown's fear that service of the CSO might interfere with its ability to get a custodial sentence was simply speculation.'” 
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Section 683(5)(c) presumably applies upon any appeal being taken; s. 689 applies upon an appeal from the order itself. 
"Interests of justice" include more than the merits of the appeal but also the public interest.1® Courts have disagreed about 
the appeal court's jurisdiction to stay a DNA order pending appeal: no;!? yes.?? A single judge of Court of Appeal has по 
authority to stay a SOIRA order; there is no jurisdiction to suspend a SOIRA order found in the Criminal Code or SOIRA.?! 
No jurisdiction to stay order of Queen's Bench on certiorari and mandamus reversing discharge at preliminary hearing 
pending accused's appeal of the certiorari and mandamus decision by ОВ.22 


A broader view of the appeal court's powers was taken where it was held that s. 683(5) of the Criminal Code is not 
exhaustive of the situations in which a stay pending appeal can be ordered, and a stay pending appeal can be ordered of a 
fishing licence suspension imposed on conviction pursuant to ss. 78(a) and 79.1 of the Fisheries Act.?? Similarly, even 
absent express provision, an order against the Crown to pay costs made by a summary conviction appeal court judge, 
pending the Crown's application for leave to appeal to the court of appeal, was also held able to be stayed.?^ 
Notwithstanding the absence of an express provision, an appeal court has authority to stay pending appeal a firearms 
prohibition imposed upon an accused at sentencing.? The Court of Appeal has jurisdiction to stay the return of property 
pending the Crown’s appeal against the accused’s acquittal on drug charges.?6 
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28. MOTIONS FOR DIRECTIONS 


Any party to the appeal may, on notice, make a motion to a judge for directions in respect of the conduct of 
the appeal. 


PRACTICE COMMENTARY 
428-1 
Directions 


A motion for directions may be brought where assistance is sought from the court with respect to any matter. A 
motion may proceed before a single judge or, if appropriate, be remitted to a panel of the court for consideration. 


A motion for directions was an appropriate means to proceed where counsel of record no longer had contact with 
the appellant, the appeal had not been perfected and the whereabouts of the appellant were unknown. On the 
pursuing application, the court concluded that the appellant had failed to surrender as required by his release order 
thereby constituting abandonment, and it was appropriate to issue an arrest warrant under ss. 679(6) and 525(5) of 
the Criminal Code.? 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en. pdf Г. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


2 Н. у. Dolinski, [2017] O.J. No. 3570, 2017 ONCA 495 (Ont. C.A.). 
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29. MOTIONS TO EXPEDITE PRODUCTION OF TRANSCRIPTS 


Motions to expedite the production of transcripts shall be served on the other parties and the authorized 
court transcriptionist. 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: httos:/www.ontariocourts.ca/coa/files/rules- 
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30. MOTIONS FOR LEAVE TO INTERVENE IN AN APPEAL 


Leave to Intervene 

(1) 

Leave to intervene in an appeal may be granted by the Chief Justice of Ontario, the Associate Chief Justice 
of Ontario, or a judge designated by either of them, upon such terms and conditions and with such rights 
and privileges as the judge determines. 

Motion for Leave to Intervene 


(2) 


Motions for leave to intervene shall be brought in accordance with, and any parties opposed to leave shall 
comply with, the procedure set out in the court’s practice directions. 


Intervener’s Factum 
(3) 


Where leave to intervene is granted, the intervener shall serve and file a factum and book of authorities in 
accordance with the terms of the order granting leave to intervene. 


(4) 


Unless otherwise directed or ordered by a judge, the intervener’s factum and book of authorities, when 
produced in paper format, shall be bound front and back in white cover stock. 


PRACTICE COMMENTARY 


Раде 2012 
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130-1 
Intervention 


“Notwithstanding the breadth of the Rule, absent a constitutional issue, leave to intervene is seldom granted in 
criminal appeals. What is normally required is material which discloses that the proposed intervener would be able 
to make a useful contribution beyond that which would be offered by the parties and without causing an injustice to 
the immediate parties.”? 


The court in Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada stated: “Although much has been 
written as to the proper matters to be considered in determining whether an application for intervention should be 
granted, in the end, in my opinion, the matters to be considered are the nature of the case, the issues which arise 
and the likelihood of the applicant being able to make a useful contribution to the resolution of the appeal without 
causing injustice to the immediate parties.” 


Intervention will normally not be granted where the party seeking to intervene is in no different position than any 
other ordinary citizen. The “interests” of the intervener must be something more than what any other person would 
have.’ Intervention status should be denied where it is likely the intervener will stray into areas only tangentially 
connected with the appeal. This is so even though the general reluctance to limit interveners does not necessarily 
apply where the intervener seeks to support an accused's position.” 


Where an applicant seeks to intervene in a "Charter case, at least one of three criteria is usually met: (i) the 
applicant has as real, substantial and identifiable interest in the subject matter of the proceedings; (ii) the applicant 
has an important perspective distinct from the immediate parties; or (iii) the applicant is a well-recognized group 
with a special expertise and a broadly identifiable membership base”.® 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf D. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


2 Н. у. McCullough, [1995] O.J. No. 1603 at para. 15 (Ont. C.A.); Bedford v. Canada (Attorney General), [2009] O.J. No. 
3881, 98 О.В. (За) 792 (Ont. С.А.); Н. v. Seaboyer, [1986] O.J. No. 128, 50 С.А. (За) 395 (Ont. C.A.). 


[1990] O.J. No. 1378, 74 O.R. (2d) 164 at 167 (Ont. C.A.), R. v. Doering, [2021] O.J. No. 7412, 2021 ONCA 924. 
R. v. Kopyto, [1987] O.J. No. 117 (Ont. C.A.). 


В. v. Bornyk, [2014] B.C.J. No. 2881, 2014 BCCA 450 (B.C.C.A.). 


o a Ff OQ 


Bedford v. Canada (Attorney General), [2009] O.J. No. 3881, 98 O.R. (За) 792 (C.A.), cited іп R. v. Roks, [2010] O.J. 
No. 5751 at para. 5, 275 O.A.C. 146 (Ont. C.A.). 
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31. MOTIONS TO APPOINT AMICUS CURIAE 


Motions to appoint amicus curiae (friend of the court) shall be brought before the Chief Justice of Ontario, 
the Associate Chief Justice of Ontario, or a judge designated by either of them. 


PRACTICE COMMENTARY 
431-1 
Appointment 


The Court of Appeal for Ontario may appoint amicus curiae to assist a self-represented appellant separate and 
apart from a s. 684 appointment, and the appellant does not have the right to discharge the appointed lawyer.? The 
Supreme Court of Canada has concluded that courts do not have the “right” to fix the rate of remuneration for amici 
curiae. The rate at which amici are to be compensated is to be established by the Attorney General, who is 
expected to act in good faith in negotiating respective rates.? Query whether the Court of Appeal acting under the 
jurisdiction of s. 684 of the Criminal Code can set the rate of compensation for counsel. 


Although there is a pro bono duty counsel program available for self-represented inmates in Ontario, the existence 
of that program is not a basis to deny the appointment of counsel where funding is otherwise appropriate.^ 


The Court of Appeal for Ontario has concluded that the requirement that there be a demonstration of the merits of 
an appeal to justify state-funded counsel is not unconstitutional.5 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: httos:/www.ontariocourts.ca/coa/files/rules- 
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R. v. Chemama, [2014] O.J. No. 1072, 2014 ONCA 171 (Ont. C.A.). 


Ontario v. Criminal Lawyers’ Assn. of Ontario, [2013] S.C.J. No. 43, [2013] 3 S.C.R. 3 (S.C.C.). 
R. v. Adamson, [2014] O.J. No. 3674, 2014 ONCA 570 (Ont. C.A.). 


Н. v. C. (P.), [2014] O.J. No. 3727, 2014 ONCA 577 (Ont. C.A.), leave to appeal refused[2014] S.C.C.A. No. 463 
(S.C.C.). 
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32. MOTIONS TO REMOVE LAWYER OF RECORD 

Application 

(1) 

This rule applies to motions by the lawyer of record for a party to be removed as lawyer of record and to 
motions by another party, including the Attorney General, to have the lawyer of record for a party removed 
as lawyer of record. 

Manner of Service 

(2) 

Service of a notice of motion to remove a lawyer of record shall be made in accordance with rule 7, and 
where the motion is made by the lawyer of record for a party, upon that party by mailing a copy to their last 
known address. 

Materials to Be Filed 


(3) 


A motion to remove a lawyer of record shall be accompanied by an affidavit deposing to the following 
matters: 


a. 


Particulars of the appeal in respect of which the motion is made, including a statement of the status of the 
appeal, the status of transcripts, and when the appeal is scheduled to be heard (if a date has been set); 
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b. 


Particulars of any prior motions, irrespective of the identity of the moving party, to have the lawyer of 
record removed; 


с. 
Where the motion is made by the lawyer of record, a full statement of all facts material to a determination of 
the motion, including, without disclosing any solicitor-client communication in respect of which solicitor- 
client privilege has not been waived, a statement of the reasons why the order sought should be given; 

d. 

Where the motion is made by another party, including the Attorney General, a full statement of all facts 
material to a determination of the motion, including a statement of the reasons why the order sought 
should be given; 

e. 

A statement regarding whether an adjournment of the hearing of the appeal (if a date has been set) is likely 
or will be required to enable the party to retain and instruct a new lawyer of record to proceed with the 
appeal and, if so, when it is proposed that the appeal will be heard; and 


f. 


Where applicable, a statement of the identity of the new lawyer of record and their undertaking to proceed 
with the hearing of the appeal on the date specified under paragraph 32(3)(e). 


Consent 

(4) 

The parties and/or the lawyer of record may consent in writing to the order sought upon the terms included 
in a draft order, and a judge, if satisfied that the order sought by the moving party should be granted, may 
grant the order on such terms without the attendance of the parties. 

Effect of Removal of Lawyer of Record on Classification of Appeal 


(5) 


The effect of the removal of the lawyer of record on the classification of the appeal is governed by subrules 
14(4)-(5). 


PRACTICE COMMENTARY 
32-1 
General 


It may be appropriate to bring an application to have counsel of record on an appeal removed. Such a motion may 
be brought by the counsel of record or it may be brought by the respondent’s counsel. The Rules do not preclude 
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counsel of record from seeking to remove on the basis of a failure of a client to pay fees. In the trial context, it is 
clear that a court has the authority to continue to require a lawyer to represent an accused, but only where it is 
necessary to prevent serious harm to the administration of justice. Unless the reason for non-payment of legal fees 
relates to the merits of the case, counsel can disclose the fact that they are seeking to withdraw because of a failure 
to pay fees.? Courts should be guided as follows: 
If counsel seeks to withdraw far enough in advance of any scheduled proceedings and an adjournment will not be 
necessary, then the court should allow the withdrawal. In this situation, there is no need for the court to enquire into 
counsel’s reasons for seeking to withdraw or require counsel to continue to act. 


Assuming that timing is an issue, the court is entitled to enquire further. Counsel may reveal that he or she seeks to 
withdraw for ethical reasons, non-payment of fees, or another specific reason (e.g. workload of counsel) if solicitor-client 
privilege is not engaged. Counsel seeking to withdraw for ethical reasons means that an issue has arisen in the solicitor- 
client relationship where it is now impossible for counsel to continue in good conscience to represent the accused. Counsel 
may cite ‘ethical reasons’ as the reason for withdrawal if, for example, the accused is requesting that counsel act in 
violation of his or her professional obligations (see, e.g., Law Society of Upper Canada, r. 2.09(7)(b), (d); Law Society of 
Alberta, c. 14, r. 2; Law Society of British Columbia, c. 10, r. 1), or if the accused refuses to accept counsel’s advice on an 
important trial issue (see, e.g., Law Society of Upper Canada, г. 2.09(2); Law Society of Alberta, c. 14, г. 1; Law Society of 
British Columbia, c. 10, г. 2). If the real reason for withdrawal is non-payment of legal fees, then counsel cannot represent 
to the court that he or she seeks to withdraw for ‘ethical reasons’. However, in either the case of ethical reasons or non- 
payment of fees, the court must accept counsel’s answer at face value and not enquire further so as to avoid trenching on 
potential issues of solicitor-client privilege. 


If withdrawal is sought for an ethical reason, then the court must grant withdrawal (see C. (D.D.), at р. 328, and 
Deschamps, at para. 23). Where an ethical issue has arisen in the relationship, counsel may be required to withdraw in 


order to comply with his or her professional obligations. It would be inappropriate for a court to require counsel to continue 
to act when to do so would put him or her in violation of professional responsibilities. 


If withdrawal is sought because of non-payment of legal fees, the court may exercise its discretion to refuse counsel's 
request. The court's order refusing counsel's request to withdraw may be enforced by the court's contempt power (C. 
(D.D.), at p. 327). In exercising its discretion on the withdrawal request, the court should consider the following non- 
exhaustive list of factors: 

- whether it is feasible for the accused to represent himself or herself; 


- other means of obtaining representation; 
- impact on the accused from delay in proceedings, particularly if the accused is in custody; 


- conduct of counsel, e.g. if counsel gave reasonable notice to the accused to allow the accused to seek other means 
of representation, or if counsel sought leave of the court to withdraw at the earliest possible time; 


- impact on the Crown and any co-accused; 
- impact on complainants, witnesses and jurors; 
- fairness to defence counsel, including consideration of the expected length and complexity of the proceedings; 


- the history of the proceedings, e.g. if the accused has changed lawyers repeatedly. ...? 
432-2 


Crown application 
The right to have counsel of choice must be "respected and protected. Absent compelling reasons involving public 


interest, the government and the courts" should not be involved in the choice of counsel.^ However, where there is 
a real or potential conflict of interest, counsel have a duty to raise the issue and the court has a duty to inquire into 
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it. In circumstances where counsel does not voluntarily withdraw on the basis of conflict of interest, the court can 
force the issue and require counsel to withdraw. Conflict may arise where there is a "breach of a duty of 
confidentiality, where there is a breach of the duty of loyalty; where there is a risk of trial unfairness, where the 
integrity of the justice system is at risk; or where there is a public perception that the administration of justice would 
be brought into disrepute".5 Unless there are effective procedures and mechanisms in place to isolate one firm 
member from other members of the firm, they all share the duties and loyalties to former or existing clients." In 
exceptional circumstances, it may be appropriate for counsel to put solicitor-client privileged information before the 
court to assist with the just resolution of the conflict motion.8 


Section 3.4 of the Law Society of Ontario's Rules of Professional Conduct provides guidance concerning the 
existence of a conflict and also deals with situations related to "joint retainers". Counsel should be guided by that 
Rule and the accompanying commentary. Although there is no absolute prohibition against joint representation of 
co-accused, "joint-representation puts counsel's obligation of undivided loyalty to each client at risk".? In exceptional 
circumstances, the Crown may seek to remove counsel on the basis of incompetence. Similarly, a court may bring 
such an application on its own if the circumstances warrant.!? 

Law Society of Ontario Rules of Professional Conduct 


SECTION 3.4 CONFLICTS [commentary omitted] 
Duty to Avoid Conflicts of Interest 


3.4-1 A lawyer shall not act or continue to act for a client where there is a conflict of interest, except as permitted under the 
rules in this Section. 


Consent 


3.4-2 A lawyer shall not represent a client in a matter when there is a conflict of interest unless there is consent, which must 
be fully informed and voluntary after disclosure, from all affected clients and the lawyer reasonably believes that he or she 
is able to represent each client without having a material adverse effect upon the representation of or loyalty to the other 
client. 


Dispute 
3.4-3 Despite rule 3.4-2, a lawyer shall not represent opposing parties in a dispute. 
Joint Retainers 


3.4-5 Before a lawyer acts in a matter or transaction for more than one client, the lawyer shall advise each of the clients that 
(a) the lawyer has been asked to act for both or all of them; 


(b) no information received in connection with the matter from one client can be treated as confidential so far as any of 
the others are concerned; and 


(c) if a conflict develops that cannot be resolved, the lawyer cannot continue to act for both or all of them and may 
have to withdraw completely. 
3.4-6 If a lawyer has a continuing relationship with a client for whom the lawyer acts regularly, before the lawyer accepts 
joint employment for that client and another client in a matter or transaction, the lawyer shall advise the other client of the 
continuing relationship and recommend that the client obtain independent legal advice about the joint retainer. 


3.4-7 When a lawyer has advised the clients as provided under rules 3.4-5 and 3.4-6 and the parties are content that the 
lawyer act, the lawyer shall obtain their consent. 


Page 5 of 10 
32. MOTIONS TO REMOVE LAWYER OF RECORD 


3.4-8 Except as provided by rule 3.4-9, if a contentious issue arises between clients who have consented to a joint retainer, 
the lawyer shall not advise either of them on the contentious issue and the following rules apply: 
(a) The lawyer shall 


(i) refer the clients to other lawyers for that purpose; or 


(ii) if no legal advice is required and the clients are sophisticated, advise them that they have the option 
to settle the contentious issue by direct negotiation in which the lawyer does not participate. 


(b) If the contentious issue is not resolved, the lawyer shall withdraw from the joint representation. 
3.4-9 Despite rule 3.4-8, if clients consent to a joint retainer and also agree that if a contentious issue arises the lawyer may 
continue to advise one of them, the lawyer may advise that client about the contentious matter and shall refer the other or 
others to another lawyer for that purpose. 


Acting Against Former Clients 


3.4-10 Unless the former client consents, a lawyer shall not act against a former client in 
(a) the same matter, 


(b) any related matter, or 


(c) save as provided by rule 3.4-11, any other matter if the lawyer has relevant confidential information arising from the 
representation of the former client that may prejudice that client. 
3.4-11 When a lawyer has acted for a former client and obtained confidential information relevant to a new matter, another 
lawyer (“the other lawyer") in the lawyer's firm may act іп the new matter against the former client provided that: 
(a) the former client consents to the other lawyer acting; or 


(b) the law firm establishes that it has taken adequate measures on a timely basis to ensure that there will be no risk of 
disclosure of the former client's confidential information to the other lawyer having carriage of the new matter. 
Affiliations Between Lawyers and Affiliated Entities 


3.4-11.1 Where there is an affiliation, before accepting a retainer to provide legal services to a client jointly with non-legal 
services of an affiliated entity, a lawyer shall disclose to the client 
(a) any possible loss of solicitor and client privilege because of the involvement of the affiliated entity, including 
circumstances where a non-lawyer or non-lawyer staff of the affiliated entity provide services, including support 
services, in the lawyer's office; 


(b) the lawyer's role in providing legal services and in providing non-legal services or in providing both legal and non- 
legal services, as the case may be; 


(c) any financial, economic or other arrangements between the lawyer and the affiliated entity that may affect the 
independence of the lawyer's representation of the client, including whether the lawyer shares in the revenues, profits 
or cash flows of the affiliated entity; and 


(d) agreements between the lawyer and the affiliated entity, such as agreements with respect to referral of clients 
between the lawyer and the affiliated entity, that may affect the independence of the lawyer's representation of the 
client. 
3.4-11.2 Where there is an affiliation, after making the disclosure as required by rule 3.4-11.1, the lawyer shall obtain the 
client's consent before accepting a retainer under rule 3.4-11.1. 


3.4-11.3 Where there is an affiliation, a lawyer shall establish a system to search for conflicts of interest of the affiliation. 


Acting for Borrower and Lender 
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3.4-12 Subject to rule 3.4-14, a lawyer or two or more lawyers practising in partnership or association must not act for or 
otherwise represent both lender and borrower in a mortgage or loan transaction. 


3.4-13 In rules 3.4-14 to 3.4-16 “lending client” means 
(a) a bank, trust company, insurance company, or credit union; 


(b) a finance company that is a corporation or partnership: 


(i) whose material business involves making or refinancing loans, or entering into other similar 
arrangements for advancing funds or credit; and 


(ii) whose shares or ownership interests (or another person or entity with which it is affiliated) are listed 
on a stock exchange within or outside Canada that is a Designated Stock exchange for the purposes of 
the /ncome Tax Act (Canada); 


including any subsidiaries of such finance companies; 
(с) a corporation or partnership designated as an approved lender under the National Housing Act (Canada); or 


(d) a Community Futures Development Corporation, a federal or provincial crown corporation or a corporation or 
agency affiliated with or funded by such a corporation, a municipality or an agency affiliated with or funded by a 
municipality. 

[Amended - April 22, 2021] 


3.4-14 Provided there is compliance with this rule and rules 3.4-15 to 3.4-19, a lawyer may act for or otherwise represent 
both lender and borrower in a mortgage or loan transaction in any of the following situations: 
(a) the lender is a lending client; 


(b) the lender is selling real property to the borrower and the mortgage represents part of the purchase price; 


(c) the lawyer practises in a remote location where there are no other lawyers that either party could conveniently 
retain for the mortgage or loan transaction; 


(c.1) the consideration for the mortgage or loan does not exceed $75,000; or 


(d) the lender and borrower are not at “arm’s length" as defined in section 251 of the Income Tax Act (Canada). 
[Amended - April 22, 2021] 


3.4-15 When a lawyer acts for both the borrower and the lender in a mortgage or loan transaction, the lawyer must disclose 
to the borrower and the lender, in writing, before the advance or release of the mortgage or loan funds, all material 
information that is relevant to the transaction. 


3.4-16 If a lawyer is jointly retained by a client and a lending client in respect of a mortgage or loan from the lending client to 
the other client, including any guarantee of that mortgage or loan, the lending client's consent is deemed to exist upon the 
lawyer's receipt of written instructions from the lending client to act and the lawyer is not required to 

(a) provide the advice described in rule 3.4-5 to the lending client before accepting the retainer; 


(b) provide the advice described in rule 3.4-6; or 


(c) obtain the consent of the lending client as required by rule 3.4-7, including confirming the lending client's consent in 
writing, unless the lending client requires that its consent be reduced to writing. 
Multi-discipline Practice 


3.4-16.1 A lawyer in a multi-discipline practice shall ensure that non-licensee partners and associates observe the rules in 
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Section 3.4 for the legal practice and for any other business or professional undertaking carried on by them outside the 
legal practice. 


Civil Society Organizations 


3.4-16.1.1 When practising through a civil society organization, a lawyer shall establish a system to search for conflicts of 
interest of the civil society organization. 


[New - February 2019] 

Pro Bono and Other Short-term Legal Services 

3.4-16.2 In this rule and rules 3.4-16.3 to 3.4-16.6, 

“short-term client” means a client to whom a lawyer provides short-term legal services; 

“lawyer's firm" means the law firm at which the lawyer practices law as a partner, associate, employee or otherwise. 


"short-term provider" means a pro bono or not-for-profit legal services provider that makes lawyers available to provide 
advice or representation to clients. 


"lawyer" means (i) a volunteer lawyer who provides short-term legal services to clients under the auspices of short-term 
provider or (ii) a lawyer providing services under the auspices of a Pro Bono Ontario program; (iii) a lawyer providing short- 
term legal services under the auspices of a Legal Aid Ontario program or clinic; or (iv) a lawyer providing short-term legal 
services under the auspices of a clinical education course or program. 


"clinical education course or program" means a course, program, placement or partnership that is organized or accepted by 
an Ontario law school and that provides Ontario law students with an opportunity to gain practical and applied legal 
experience. 

"short-term legal services" means legal advice or representation to a short-term client under the auspices of a short-term 
provider with the expectation by the lawyer and the client that the lawyer will not provide continuing legal advice or 


representation in the matter. 


3.4-16.3 A lawyer may provide short-term legal services without taking steps to determine whether there is a conflict of 
interest arising from duties owed to current or former clients of the lawyer's firm or of the short-term provider. 


3.4-16.4 A lawyer shall take reasonable measures to ensure that no disclosure of the short-term client's confidential 
information is made to another lawyer in the lawyer's firm. 


3.4-16.5 A lawyer shall not provide or shall cease providing short-term legal services to a short-term client where the lawyer 
knows or becomes aware of a conflict of interest. 


3.4-16.6 A lawyer who is unable to provide short-term legal services to a client because there is a conflict of interest shall 
cease to provide such services as soon as the lawyer actually becomes aware of the conflict of interest and the lawyer shall 
not seek the short-term client's waiver of the conflict. 


[Amended - October 2019] 
Conflicts from Transfer Between Law Firms 


Interpretation and Application of Rule 
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3.4-17 In rules 3.4-17 to 3.4-23 


“matter” means a case, a transaction, or other client representation, but within such representation does not include offering 
general “know-how” and, in the case of a government lawyer, providing policy advice unless the advice relates to a 
particular client representation. 


3.4-18 Rules 3.4-17 to 3.4-23 apply when a lawyer transfers from one law firm (“former law firm”) to another (“new law 
firm”), and 
(a) the transferring lawyer or the new law firm is aware at the time of the transfer or later discovers it is reasonable to 
believe the transferring lawyer has confidential information relevant to the new law firm’s matter for its client; or 


(b) the transferring lawyer or the new law firm is aware at the time of the transfer or later discovers that 


(i) the new law firm represents a client in a matter that is the same as or related to a matter in which the 
former law firm represents or represented its client (“former client’); 


(ii) the interests of those clients in that matter conflict; and 
(iii) the transferring lawyer actually possesses relevant information respecting that matter. 


3.4-19 Rules 3.4-20 to 3.4-22 do not apply to a lawyer employed by the federal, a provincial or a territorial government who, 
after transferring from one department, ministry or agency to another, continues to be employed by that government. 


Law Firm Disqualification 


3.4-20 If the transferring lawyer actually possesses confidential information relevant to a matter respecting the former client 
that may prejudice the former client if disclosed to a member of the new law firm, the new law firm must cease its 
representation of its client in that matter unless 

(a) the former client consents to the new law firm’s continued representation of its client; or 


(b) the new law firm has 


(i) taken reasonable measures to ensure that there will be no disclosure of the former client's 
confidential information by the transferring lawyer to any member of the new law firm; and 


(ii) advised the lawyer’s former client, if requested by the client, of the measures taken. 
Transferring Lawyer Disqualification 


3.4-21 Unless the former client consents, a transferring lawyer referred to in rule 3.4-20 or 3.4-22 must not 
(a) participate in any manner in the new law firm’s representation of its client in the matter; or 


(б) disclose any confidential information respecting the former client except as permitted by rule 3.3-7. 
3.4-22 Unless the former client consents, members of the new law firm must not discuss the new law firm’s representation 
of its client or the former law firm’s representation of the former client in that matter with a transferring lawyer referred to in 
rule 3.4-20 except as permitted by rule 3.3-7. 


Lawyer Due Diligence for non-lawyer staff 


3.4-23 A transferring lawyer and the members of the new law firm shall exercise due diligence in ensuring that each 
member and employee of the lawyer’s law firm, and all other persons whose services the lawyer or the law firm has 
retained 

(a) complies with rules 3.4-17 to 3.4-23, and 


(b) does not disclose confidential information of 


(i) clients of the firm, or 
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(ii) any other law firm in which the person has worked. 


KR KKK 


Transactions With Clients 
3.4-27 For the purposes of rules 3.4-27 to 3.4-36, 


“regulated lender” means a bank, trust company, insurance company, credit union or finance company that lends money 
in the ordinary course of business; 


“related person” in relation to a lawyer means 
(a) a spouse, child, grandparent, parent, or sibling of the lawyer, 


(b) a corporation that is owned or controlled directly or indirectly by the lawyer or that is owned or controlled directly or 
indirectly by the lawyer's spouse, child, grandparent, parent, or sibling, or 


(c) an associate or partner of the lawyer; 
"syndicated mortgage" means a mortgage having more than one investor; 


"transaction with a client" means a transaction to which a lawyer and a client of the lawyer are parties, whether or not 
other persons are also parties, including lending or borrowing money, buying or selling property or services having other 
than nominal value, giving or acquiring ownership, security or other pecuniary interest in a company or other entity, 
recommending an investment, or entering into a common business venture. 


3.4-28 A lawyer must not enter into a transaction with a client unless the transaction is fair and reasonable to the client. 
3.4-28.1 Except for borrowing from a regulated lender or from a related person, a lawyer shall not borrow from a client. 
3.4-28.2 A lawyer shall not do indirectly what the lawyer is prohibited from doing directly under Rules 3.4-28 to 3.4-36. 


3.4-29 In any transaction with a client that is permitted under Rules 3.4-28 to 3.4-36, the lawyer shall in sequence 
(a) disclose the nature of any conflicting interest or how and why it might develop later; 


(b) with respect to independent legal advice and independent legal representation; 


(i) in the case of a loan to a client who is not a related person, the lawyer shall require that the client 
receive independent legal representation; 


(ii) in the case of a loan to a client who is a related person, the lawyer shall require that the client receive 
independent legal advice; 


(iii) in the case of borrowing money from a client who is a regulated lender, the lawyer need not 
recommend independent legal advice or independent legal representation; 


(iv) in the case of a corporation, syndicate, or partnership borrowing money from a client of the lawyer 
where either or both of the lawyer and the lawyer's spouse has a direct or indirect substantial interest in 
the corporation, syndicate or partnership, the lawyer shall require that the client receive independent 
legal representation; 


(v) in all other cases, the lawyer shall recommend that the client receive independent legal advice and, 
where the circumstances reasonably require, recommend or require that the client receive legal 
representation; and 


KKK KK 


Judicial Interim Release 
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3.4-40 Subject to Rule 3.4-41, a lawyer shall not in respect of any accused person for whom the lawyer acts 


(a) act as a surety for the accused; 


(b) deposit with a court the lawyers own money or that of any firm in which the lawyer is a partner to secure the 
accused's release; 


(c) deposit with any court other valuable security to secure the accused's release; or 


(d) act in a supervisory capacity to the accused. 


3.4-41 A lawyer may do any of the things referred to in rule 3.4-40 if the accused is in a family relationship with the lawyer 
and the accused is represented by the lawyer's partner or associate. 


© 2022, Law Society of Ontario. Reproduced with the permission of the Law Society of Ontario. For the most up-to-date 
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34. NOTICE OF APPEAL IN SOLICITOR APPEALS 


Notice of Appeal — Solicitor appeal 
(1) 


A solicitor appeal, whether the appellant is the convicted person or the Attorney General, shall be 
commenced by a notice of appeal in Form 12. 


Where Appeal Commenced as an Inmate Appeal 
(2) 


Where an appeal is commenced as an inmate appeal and the appellant subsequently becomes represented 
by a lawyer with respect to all parts of the appeal, in addition to serving and filing a notice of change in 
representation in Form 9 pursuant to rule 14, the lawyer shall also serve and file a new notice of appeal in 
Form 12 within 15 days after being retained or appointed, whereupon the inmate appeal shall be deemed to 
be withdrawn and the appeal shall continue as a solicitor appeal governed by this part. 


(3) 


Where an appeal is commenced as an inmate appeal and the appellant subsequently becomes represented 
by a lawyer but only with respect to part of the appeal: 


a. 


In addition to serving and filing a notice of change in representation in Form 9 pursuant to rule 14, the 
lawyer shall serve and file a new notice of appeal in Form 12 pertaining to the part of the appeal on which 
the lawyer is representing the appellant within 15 days after being retained or appointed, whereupon the 
inmate appeal pertaining to the part of the appeal on which the lawyer is now representing the appellant 
shall be deemed to be withdrawn; and 
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b. 


The appeal will be considered to be a hybrid appeal, such that the solicitor component of the appeal will be 
governed by this part and the inmate component of the appeal shall be governed by Part V. 


(4) 


Unless otherwise directed or ordered by the court or a judge, the solicitor component and the inmate 
component of a hybrid appeal shall be heard by the same panel. 


(5) 


In a hybrid appeal, the party(ies) responsible for the preparation of the materials to be filed on the various 
components of the appeal shall consolidate the materials to the extent feasible. 


(6) 


Appeal books prepared, served and filed for an inmate appeal prior to the conversion of the appeal into a 
solicitor appeal in whole or in part may be used on the solicitor appeal without the need to serve and file 
again. 


(7) 


A judge may make any such order in respect of the matters referred to in subrules 34(4)-(6) as is 
considered just in order to secure the fair and expeditious conduct of the appeal. 


PRACTICE COMMENTARY 
{34-1 
Appeals against conviction 


Jurisdiction to bring an appeal is governed by statute, not the Criminal Appeal Rules. It is the nature of the 
proceeding, not the forum where the trial was held, that governs whether an appeal is properly brought before the 
Court of Appeal for Ontario. Any conviction or sentence in respect of an indictable offence is appealed to the Court 
of Appeal for Ontario regardless of whether the trial is held in the Superior Court of Justice or the Ontario Court of 
Justice. Accordingly, even where an accused is tried in the Ontario Court of Justice in respect of an offence over 
which that court has absolute jurisdiction (see s. 553 of the Criminal Code, R.S.C. 1985, c. C-46), an appeal is 
properly launched in the Court of Appeal for Ontario where the Crown proceeded by indictment. Similarly, where an 
accused elects to be tried in the Ontario Court of Justice in respect of an indictable offence, the appeal is still 
properly brought to the Court of Appeal for Ontario. In situations where the Crown elects to proceed by indictment 
but an accused is convicted of a lesser included summary conviction offence, the appeal is nonetheless brought to 
the Court of Appeal. 


In some circumstances an accused may be convicted or sentenced in respect of both indictable offences and 
summary conviction offences that were tried before the same court. Section 675 of the Criminal Code permits the 
appeal from the summary conviction offence to be heard at the same time, in the Court of Appeal for Ontario, as an 
appeal from the indictable offence with leave of the court. 


The same appeal route applies in respect of young persons who are prosecuted under the Youth Criminal Justice 
Act, S.C. 2002, c. 1 (see s. 37 of that Act). 
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Section 675 of the Criminal Code provides the statutory authority for an accused to appeal a conviction or sentence 
in respect of indictable proceedings to the court. That section, together with The Practitioners Criminal Code 
commentary and annotations, is as follows: 


675. 


RIGHT OF APPEAL OF PERSON CONVICTED — 
(1) A person who is convicted by a trial court in proceedings by indictment may appeal to the court of appeal 
(a) against his conviction 
(i) оп апу ground of appeal that involves a question of law alone, 


(ii) оп any ground of appeal that involves a question of fact or a question of mixed law and fact, with leave of 
the court of appeal or a judge thereof or on the certificate of the trial judge that the case is a proper case 
for appeal, or 


(iii) оп any ground of appeal not mentioned in subparagraph (i) or (ii) that appears to the court of appeal to 
be a sufficient ground of appeal, with leave of the court of appeal; or 


(b) against the sentence passed by the trial court, with leave of the court of appeal or a judge thereof unless that 
sentence is one fixed by law. 


(1.1) SUMMARY CONVICTION APPEALS — 


A person may appeal, pursuant to subsection (1), with leave of the court of appeal or a judge of that court, to 
that court in respect of a summary conviction or a sentence passed with respect to a summary conviction as 
if the summary conviction had been a conviction in proceedings by indictment if 


(a) there has not been an appeal with respect to the summary conviction; 
(b) the summary conviction offence was tried with an indictable offence; and 
(c) there is an appeal in respect of the indictable offence. 


(2) APPEAL AGAINST ABSOLUTE TERM IN EXCESS OF 10 YEARS — 


A person who has been convicted of second degree murder and sentenced to imprisonment for life without 
eligibility for parole for a specified number of years in excess of ten may appeal to the court of appeal against 
the number of years in excess of ten of his imprisonment without eligibility for parole. 


(2.1) APPEAL AGAINST SECTION 743.6 ORDER — 


A person against whom an order under section 743.6 has been made may appeal to the court of appeal 
against the order. 


(2.2) PERSONS UNDER EIGHTEEN — 


A person who was under the age of eighteen at the time of the commission of the offence for which the 
person was convicted of first degree murder or second degree murder and sentenced to imprisonment for life 
without eligibility for parole until the person has served the period specified by the judge presiding at the trial 
may appeal to the court of appeal against the number of years in excess of the minimum number of years of 
imprisonment without eligibility for parole that are required to be served in respect of that person's case. 


(2.3) APPEAL AGAINST S. 745.51(1) ORDER — 


A person against whom an order under subsection 745.51(1) has been made may appeal to the court of 
appeal against the order. 
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(3) APPEALS AGAINST VERDICTS BASED ON MENTAL DISORDER — 


Where a verdict of not criminally responsible on account of mental disorder or unfit to stand trial is rendered 
in respect of a person, that person may appeal to the court of appeal against that verdict on any ground of 
appeal mentioned in subparagraph (1)(a)(i), (ii) or (iii) and subject to the conditions described therein. 


(4) WHERE APPLICATION FOR LEAVE TO APPEAL REFUSED BY JUDGE — 


Where a judge of the court of appeal refuses leave to appeal under this section otherwise than under 
paragraph (1)(b), the appellant may, by filing notice in writing with the court of appeal within seven days after 
the refusal, have the application for leave to appeal determined by the court of appeal. 
“Legislative note: The subsection (2.1) enacted by S.C. 1997, c. 18, s. 92, was renumbered as subsection (2.2) by S.C. 
1999, c. 31, s. 68, effective June 17, 1999 (R.A.). 


[R.S.C. 1985, c. C-46, s. 675; S.C. 1991, c. 43, s. 9; S.C. 1995, c. 42, s. 73; S.C. 1997, c. 18, s. 92; S.C. 1999, c. 31, s. 68; 
S.C. 2002, c. 13, s. 64; S.C. 2011, c. 5, s. 2.] 


PRECEDENTS: 
Section 675(3): see The Practitioner's Criminal Precedents, Sixth Edition, Document 8.1. 


PRACTICE NOTES 
{675-1 Subject matter of appeal 


Any and all decisions made in the course of criminal trial proceedings are reviewable after conviction, 
including the decision of a trial judge to remove defence counsel? and all rulings on evidence. 
Charter of Rights 


The broad right of appeal from conviction includes appeals on constitutional Charter grounds.? 
Sentence 


A sentence cannot be reviewed on an appeal from conviction without a sentence appeal.^ A sentence appeal is appropriate 
where the accused seeks a discharge which was refused at trial.5 


Where leave to appeal in a sentence appeal has been denied in the course of an application for bail pending appeal, it 
cannot be raised and re-argued again.9 


The phrase "fixed by law" in s. 675 does not bar appellate review of a sentence, including a period of parole ineligibility, 
where the lesser punishment provisions of Charter s. 11(i) or s. 44(e) of the /nterpretation Act may apply so as to allow 
possible alteration of the terms of the accused's sentence." 


1675-2 Appeal after guilty plea 


In theory, an accused can appeal from conviction even after a plea of guilty, provided there is a basis in law 
to allow him to change his plea or to find his plea was invalid or that his admissions did not support the 
offence of which he was convicted — see 4686-6. 


4675-3 Parties 


The joinder of a summary conviction appeal with an indictable appeal applies even if the indictable appeal is 
only that of a co-accused.? By virtue of the combined effect of s. 37(6) of the Youth Criminal Justice Act and 
s. 675(3) of the Criminal Code, an appeal as of right lies to the Court of Appeal from verdicts of not criminally 
responsible on account of mental disorder rendered in youth court on informations charging summary 
conviction offences when those informations were dealt with at the same time as an information charging an 
indictable offence.? 
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Re-opening appeal 
See cases under 9686-18. 
Death of appellant 


An appeal court has jurisdiction to allow an appeal by an accused to continue notwithstanding the death of the appellant but 
only in rare and exceptional circumstances.* See {686-14 for a fuller discussion of this and other procedural issues. 


Although an accused appellant only has the right to appeal indictable offences on questions of law alone (s. 
675(1)(a)(ii) of the Criminal Code) and must obtain leave to appeal on questions of mixed fact and law, as a 
practical matter in Ontario, all grounds of appeal are considered on their merits without the necessity of the accused 
appellant seeking leave to appeal questions of mixed fact and law. 


{34-2 
Crown appeals 


The Crown’s right of appeal is narrower than that available to an accused. That section, together with The 
Practitioner’s Criminal Code commentary and annotations, is as follows: 


676. 


RIGHT OF ATTORNEY GENERAL TO APPEAL — 
(1) The Attorney General or counsel instructed by him for the purpose may appeal to the court of appeal 


(a) against a judgment or verdict of acquittal or a verdict of not criminally responsible on account of mental 
disorder of a trial court in proceedings by indictment on any ground of appeal that involves a question of law 
alone; 


(b) against an order of a superior court of criminal jurisdiction that quashes an indictment or in any manner 
refuses or fails to exercise jurisdiction on an indictment; 


(c) against an order of a trial court that stays proceedings on an indictment or quashes an indictment; or 


(d) with leave of the court of appeal or a judge thereof, against the sentence passed by a trial court in proceedings 
by indictment, unless that sentence is one fixed by law. 


(1.1) SUMMARY CONVICTION APPEALS — 


The Attorney General or counsel instructed by the Attorney General may appeal, pursuant to subsection (1), 
with leave of the court of appeal or a judge of that court, to that court in respect of a verdict of acquittal in a 
summary offence proceeding or a sentence passed with respect to a summary conviction as if the summary 
offence proceeding was a proceeding by indictment if 


(a) there has not been an appeal with respect to the summary conviction; 
(b) the summary conviction offence was tried with an indictable offence; and 
(c) there is an appeal in respect of the indictable offence. 


(2 ACQUITTAL — 


For the purposes of this section, a judgment or verdict of acquittal includes an acquittal in respect of an 
offence specifically charged where the accused has, on the trial thereof, been convicted or discharged under 
section 730 of any other offence. 


(3) APPEAL AGAINST VERDICT OF UNFIT TO STAND TRIAL — 
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The Attorney General or counsel instructed by the Attorney General for the purpose may appeal to the court 
of appeal against a verdict that an accused is unfit to stand trial, on any ground of appeal that involves a 
question of law alone. 


(4) APPEAL AGAINST INELIGIBLE PAROLE PERIOD — 


The Attorney General or counsel instructed by him for the purpose may appeal to the court of appeal in 
respect of a conviction for second degree murder, against the number of years of imprisonment without 
eligibility for parole, being less than twenty-five, that has been imposed as a result of that conviction. 


(b) APPEAL AGAINST DECISION NOT TO MAKE SECTION 743.6 ORDER — 


The Attorney General or counsel instructed by the Attorney General for the purpose may appeal to the court 
of appeal against the decision of the court not to make an order under section 743.6. 


(69 APPEAL AGAINST DECISION NOT TO MAKE S. 745.51(1) ORDER — 


The Attorney General or counsel instructed by the Attorney General for the purpose may appeal to the court 
of appeal against the decision of the court not to make an order under subsection 745.51 (1). 


[R.S.C. 1985, c. C-46, s. 676; R.S.C. 1985, c. 27 (1st Supp.), s. 139; c. 1 (4th Supp.), s. 18 (F); S.C. 1991, c. 
48, s. 9; S.C. 1995, с. 42, s. 74; c. 22, s. 10 (Sch. 1, Item 27); S.C. 1997, c. 18, s. 93; S.C. 2002, c. 13, s. 65; 
S.C. 2008, c. 18, s. 28; S.C. 2011, c. 5, s. 3.] 

PRACTICE NOTES 


4676-1 Verdict of acquittal 


The dismissal of a charge on the basis that the law upon which the charge was founded is invalid or ultra 
vires amounts to a verdict of acquittal that is appealable.9 The dismissal of a charge on a plea of autrefois 
acquit is an acquittal.? The declaration of a mistrial because evidence showed the value of the item allegedly 
stolen was under the higher court limit is not a judgment or verdict of acquittal from which the prosecution can 
appeal.!? There is no appeal by the Crown from a finding that an allegation of breaching a term of a 
conditional sentence was not proven." 

Charter of Rights 


The Crown's right of appeal from acquittal is constitutional.!? In В. v. Ryazanov,'* the Crown (Attorney General) was 
allowed to appeal the sentence even though Crown counsel at trial apparently gave an undertaking not to appeal. 


Failure to exercise jurisdiction 


The Crown pursuant to s. 676(1)(b) can appeal a sentencing judge's refusal to make a mandatory SOIRA order.'4 


4676-2 Trial court 


A provincial court judge dealing with a hybrid offence prior to an election by the Crown and the accused is not 
“a trial court". A youth court judge who stays proceedings upon an information as an abuse of process is “a 
trial сои”. So is a judge of the Court of Quebec who stays proceedings prior to plea and preferment of the 
indictment. 19 


4676-3 Question of law alone 


On an appeal from acquittal, an appellate court has no jurisdiction to consider the reasonableness of a trial 
judge's verdict. The Crown has no right to appeal an "unreasonable acquittal" pursuant to its right to appeal 
on a question of law notwithstanding that the reasonableness of a guilty verdict is a question of law, and an 
accused can appeal to the Supreme Court of Canada as well as the court of appeal.® A finding of fact is only 
appealable by an accused.? 
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The interpretation or application of a legal standard (such as a condition precedent for a lawful wiretap or the 
standard of review of wiretaps by the trial judge) is a question of law.1° Whether certain conduct constitutes 
an offence under the Criminal Code is a question of law. The true meaning to be attributed to the interrelation 
of two sections of the Code also raises a question of law alone.!! Where, on the evidence accepted by the 
trial judge, the prosecution has in fact proved the elements of the offence, it is then error іп law to acquit. 12 


If a trial judge finds all the facts necessary to reach a conclusion in law, or those facts are not in dispute, a 
court of appeal does not trespass on the fact-finding function of the trial judge by disagreeing with the trial 
judge's conclusion. Such a disagreement involves a question of law, and not any facts or factual inferences. It 
is an error of law where the trial judge fails to appreciate or consider relevant evidence because of a 
misapprehension of a legal principle.!? 


The Supreme Court recently provided the following “non-exhaustive” list of categories of permissible Crown 
appeals from acquittals: 


(1) It Is an Error of Law to Make a Finding of Fact for Which There Is No Evidence — However, a 
Conclusion That the Trier of Fact Has a Reasonable Doubt Is Not a Finding of Fact for the Purposes of 
This Rule 


... An acquittal (absent some fact or element on which the accused bears the burden of proof) is not a 
finding of fact but instead a conclusion that the standard of persuasion beyond a reasonable doubt has 
not been met. Moreover, . . . a reasonable doubt is logically derived from the evidence or absence of 
evidence .... 


жожо жо Ж 


(2) The Legal Effect of Findings of Fact or of Undisputed Facts Raises a Question of Law 


KR KKK 


(3) An Assessment of the Evidence Based on a Wrong Legal Principle Is an Error of Law 


KR KKK 


(4) The Trial Judge’s Failure to Consider All of the Evidence in Relation to the Ultimate Issue of Guilt or 
Innocence Is an Error of Law'^ 


The question of law alone in a prosecution appeal must be directly and concretely related to the acquittal in 
question.!*? The prosecutor cannot except in limited circumstances repudiate the position taken by the Crown 
at trial,'6 or in general introduce new evidence on a sentence appeal.'” 


The following are examples of questions of law: 
Whether on the facts as found by the trial judge there was a breach of a Charter right under s. 11(b).18 


Whether evidence should be excluded under s. 24(2).19 


The following are examples of questions of fact: 


Whether the proper inference has been drawn from the facts established in evidence, and the sufficiency of 
evidence.?? 


Whether a jury verdict was perverse on a question of fact.?! 
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e Whether the accused's acts were done with a guilty state of mind, and whether the Crown had proved guilty 
intent.22 


The following is an example of questions of mixed law and fact: 
* Finding that certain documents were not obscene.?3 


4676-4 Sentence 


The prosecutor may appeal the grant of a discharge, with leave, as a matter of sentence, or, as of right, on a 
question of law alone, the right of the court to grant the discharge.? A judge's decision at a default hearing in 
respect of an unpaid fine is not *a sentence passed by a trial court" that may be appealed under s. 676(1)(d).? 


34-3 
Appeals against sentence 


Section 687 provides the statutory basis for either the Crown or an accused to appeal against sentence. That 
section, together with The Practitioner’s Criminal Code commentary and annotations, is as follows: 


687. 


POWERS OF COURT ON APPEAL AGAINST SENTENCE — 


(1) Where an appeal is taken against sentence, the court of appeal shall, unless the sentence is one fixed by law, 
consider the fitness of the sentence appealed against, and may on such evidence, if any, as it thinks fit to require 
or to receive, 


(a) vary the sentence within the limits prescribed by law for the offence of which the accused was convicted; or 
(б) dismiss the appeal. 
(2) EFFECT OF JUDGMENT — 


A judgment of a court of appeal that varies the sentence of an accused who was convicted has the same 
force and effect as if it were a sentence passed by the trial court. 


[R.S.C. 1970, c. C-34, s. 614.] 
PRECEDENTS: 


Section 687(1), see The Practitioner's Criminal Precedents, Sixth Edition, Document 7.67. 


PRACTICE NOTES 
1687-1 General principles 


If circumstances justify, an accused can apply for an order that his sentence appeal proceed in advance of 
the conviction appeal.?* Absent an error in principle, failure to consider a relevant factor, or an overemphasis 
of the appropriate factors, a Court of Appeal should only intervene to vary a sentence imposed at trial if the 
sentence is demonstrably unfit.2° By virtue of s. 687(2), an appeal court's sentence varying that imposed at 
trial commences on the date that the accused was sentenced by the trial court.2° The rule on admissibility of 
fresh evidence on sentence appeals is the same as on appeals from conviction.2” 

Powers 


An appeal court does not have jurisdiction to return the matter to the trial court to impose a "proper" sentence. The Appeal 
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Court must either vary the sentence or dismiss the appeal. Normally the analysis requires consideration of the fitness of the 
sentence imposed. However, an illegal sentence imposed is an error in law that requires the Appeal Court to impose a 
sentence without deference to the sentencing judge.?® 


Change in law 


Where there has been an intervening change in the law between sentencing and appeal, it is as though the sentencing 
judge has committed an error in principle, albeit for reasons beyond the judge’s control, because relevant principles have 
not been considered. The Court of Appeal need not, therefore, defer to all of the trial judge’s findings, and can proceed to 
re-sentence the accused in light of the new principles.?? 


Effect of jury verdict 


Where the factual implication of the jury's verdict is clear, the sentencing judge is bound to accept it and a sentence which 
is excessive in the light of the facts implied in the verdict will be reduced. Where on counts of dangerous driving causing 
death and bodily harm, a jury finds guilt of dangerous driving simpliciter, the jury has negated the factor of causation. 
Therefore the consequence of death or bodily harm cannot be considered in sentencing.*° 


Reincarceration 


The principles governing reincarceration of an accused after a successful Crown appeal have been considered. Factors 
considered relevant are the seriousness of the offence, the accused's rehabilitative efforts and the impact on those efforts if 
reincarceration were to be imposed, length of time released, the difference in the sentence imposed and that imposed 
following appeal, and whether any measures other than reincarceration could be imposed that would serve to denounce 
and deter while still promoting rehabilitation.?! It has been said that "where a sentenced person has made substantial 
progress towards rehabilitation, an appellate court may be reluctant to interrupt that process".3? and “опе must be prepared 
to recognize that in certain instances reincarceration could work an injustice".33 Where an intermittent sentence for sexual 
assault was set aside on Crown appeal as wholly inadequate, and an appropriate sentence of two years less one day's 
imprisonment substituted, but the accused had served the sentence imposed already, the substituted sentence was 
ordered stayed permanently.3^ Even following an unsuccessful appeal by an offender, the appeal court has a discretion in 
rare cases to stay the execution of the remainder of their sentence. This discretion can be exercised in cases where to 
reincarcerate an offender who has completed the initial portion of their sentence would result in an injustice.35 


4687-2 Joint submissions 


See 7718-3 Joint submissions. 


4687-3 Aboriginal offenders 


Where a sentencing judge does not properly take into account the circumstances of the Aboriginal offender 
as required by s. 718.2(e) of the Criminal Code, and fails to properly and adequately conduct the inquiry set 
out in Gladue, this amounts to an error justifying appellate intervention. It is unclear from Gladue how an 
appeal court should act where virtually no evidence has been adduced, either at trial or on the appeal, as to 
the appellant's circumstances as an Aboriginal offender. The court can order a further report in the nature of 
a pre-sentence report pursuant to s. 687(1) of the Criminal Code.?^ 


Where an accused has given notice of an intention to seek leave to appeal his sentence, the Crown may provide 
notice of an intention to seek a greater penalty on the hearing of the sentence appeal even in the absence of having 
filed a Notice of Appeal against sentence. The court has jurisdiction to consider the fitness of the sentence arising 
from the accused's appeal.?^ However, if the accused withdraws his application for leave to appeal and there has 
been no cross-appeal of sentence by the Crown, the issue of sentence is no longer before the court unless the 
court has already embarked upon a hearing.?5 
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35. AMENDMENT OF NOTICE OF APPEAL 


Supplementary Notice of Appeal 

(1) 

The grounds stated and the relief sought in a notice of appeal may be amended without leave before the 
appellant’s factum has been filed, by serving and filing a supplementary notice of appeal in Form 13 in 
accordance with the rules pertaining to the serving and filing of notices of appeal in subrules 7(2)-(11). 
Argument Limited to Grounds Stated 


(2) 


No grounds other than those stated in the notice of appeal or supplementary notice of appeal may be relied 
on at the hearing of the appeal, except with leave of the panel hearing the appeal. 


Relief Limited 
(3) 


No relief other than that sought in the notice of appeal or supplementary notice of appeal may be sought at 
the hearing of the appeal, except with the leave of the panel hearing the appeal. 


Footnote(s) 
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36. TRANSCRIPTS - ORDERING 


Searchable Electronic Copy 

(1) 

In addition to any paper copies of the transcript that these rules, a practice direction, order or direction of 
the court or a judge may require or the appellant may want to order, the appellant shall order a searchable 
electronic copy of the transcript. 

Certificate of Transcript Order to Be Filed Within 15 Days 

(2) 

Subject to the exceptions set out in subrules 36(3), (6) to (9), within 15 days of filing the notice of appeal, 
the appellant shall serve and file a certificate of transcript order in Form 14 confirming that all copies of the 
transcript as required by these rules, a practice direction, order or direction of the court or a judge have 
been ordered. 

Where It Is Not Possible to File the Certificate Within 15 Days 

(3) 

Where the appellant cannot through the exercise of reasonable diligence serve and file the certificate of 
transcript order as required by subrule 36(2), the appellant shall, within 15 days after the filing of the notice 


of appeal, serve and file a letter with the Registrar explaining why the transcript has not been ordered and 
proposing a reasonable timeline for ordering. 


(4) 


Page 2 of 5 
36. TRANSCRIPTS — ORDERING 


If the respondent chooses to respond to the letter referred to in subrule 36(3), the response must be served 
and filed within seven days of being served with the letter referred in in subrule 36(3). 


(5) 

After considering the letter filed by the appellant pursuant to subrule 36(3) and any response filed by the 
respondent pursuant to subrule 36(4), a judge or the Registrar may make an order extending the time for 
serving and filing the certificate of transcript order. 

Appeal from Order of a Judge of the Superior Court of Justice Not Sitting as a Trial Judge 

(6) 

On an appeal from the decision of a judge of the Superior Court of Justice not sitting as a trial judge where 
no transcript is required other than that filed in the Superior Court of Justice, the appellant shall, at the time 
the notice of appeal is filed, file an undertaking in Form 15 that the appeal is from an order of a judge of the 
Superior Court of Justice not sitting as a trial judge, no transcript is required other than that filed in the 
Superior Court of Justice and that transcript will be included in the appeal book pursuant to rule 39(1)(k). 
Appeal Where Legal Aid Funding Pending 

(7) 

Where Legal Aid Ontario has indicated that it will fund an appeal but the approval for transcript 


disbursements is pending, the appellant's lawyer may serve and file a letter of explanation with the 
Registrar instead of filing the certificate of transcript order in Form 14. 


(8) 


When Legal Aid Ontario grants the approval for transcript disbursements, within 15 days after the approval, 
the lawyer shall serve and file a certificate of transcript order in Form 14. 


Procedure When Inmate Appeal Converts into a Solicitor Appeal 

(9) 

Where an appeal is commenced as an inmate appeal and the appellant subsequently becomes represented 
by a lawyer with respect to all or part of the appeal, within 15 days after being retained or appointed the 
lawyer shall: 

a. 

Determine what, if any, transcripts have already been ordered; and 


b. 


If applicable, serve and file a certificate of transcript order in Form 14 for any transcripts required by rule 38 
but not yet ordered. 


(10) 
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Where the lawyer cannot through the exercise of reasonable diligence serve and file the certificate of 
transcript order in Form 14 as required by paragraph 36(9)(b), or if approval from Legal Aid Ontario for 
transcript disbursement is pending, subrules 36(3)-(5) and (7)-(8) apply. 

Failure to Comply with This Rule 

(11) 

Where an appellant fails to comply with any provision of this rule, 


a. 


The Registrar may: 


Place the appeal, on notice to the parties, before a judge presiding in a status court to give direction on 
how the appellant must proceed; or 


Serve notice on the appellant that the appeal will be placed before the court to be dismissed as abandoned 
unless the default is cured within ten days after service of the notice; or 


b. 


The respondent may: 


On notice to the appellant, make a motion to a judge for directions; or 


On notice to the appellant, request the Registrar to serve on the appellant the notice referred to in 
subparagraph 36(11)(a)(ii). 


(12) 

Where the appellant does not cure the default within ten days after service of the notice under 
subparagraph 36(11)(a)(ii), or within such longer period as a judge may allow, the Registrar shall, on notice 
to the parties, place the appeal before the court to be dismissed as abandoned. 


(13) 


The court, in considering an appeal referred to it under subrule 36(12), may dismiss the appeal as 
abandoned or make any other order that the interests of justice require. 


(14) 
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The Registrar shall serve the parties with a copy of an order dismissing the appeal as an abandoned 
appeal, or with any other order issued under subrule 36(13). 


(15) 


Unless a judge otherwise directs or orders, service of a notice or an order by the Registrar on an 
unrepresented appellant who is not in custody under subparagraph 36(11)(a)(ii), subrule 36(12) and subrule 
36(14) shall be by registered mail to the address for the appellant as set out in the notice of appeal or as 
filed with the Registrar. 


(16) 


Where an appeal is dismissed as abandoned pursuant to this rule and a transcript has been ordered but 
not completed, the Registrar shall forthwith notify any authorized court transcriptionist who has filed a 
certificate of transcript order (Form 14) that the appeal has been dismissed. 


Parties May Order Copies of Transcript for Purposes Other Than Filing 
(17) 


A party to an appeal may order a copy of any portion of the transcript for purposes other than filing with 
the court. 


Practice Directions 
(18) 


The court may provide further direction regarding the ordering of transcripts through its practice directions 
including, but not limited to, the establishment of revised timelines for the ordering of transcripts in 
particular types of appeals. 


PRACTICE COMMENTARY 
36-1 
General 


The new Rules provide a new procedure for the ordering of transcripts. Instead of requiring paper copies to be 
served and filed with the court, the default is searchable electronic copies (Rule 36(1)). Additionally, the default rule 
is that the appellant must file a Certificate of Transcript Order in accordance with Form 14 within 15 days of filing 
the Notice of Appeal (Rule 36(2)). If an appeal is taken from the decision of a Superior Court judge not sitting as a 
trial judge, counsel can file an undertaking in Form 15 confirming that no transcript is required. Because of delays in 
Legal Aid Ontario determinations as to whether an appeal will be funded, counsel may file a letter with the Registrar 
explaining why the transcript has not been ordered as opposed to filing Form 14 with the court. It is also important 
to note that the court has created a procedural mechanism to ensure compliance with the requirement that 
transcripts be ordered, which may include referral to a panel of the court to determine whether the appeal should be 
dismissed as abandoned or any other order should be made (Rule 8(14)). 


Transcripts must be ordered by the party responsible for the same by contracting with an Authorized Court 
Transcriptionist (https://courttranscriptontario.ca/). Transcripts can be ordered electronically or in hard copy. 
However, the Court now requires electronic filing. О. Reg 145/22 (https://www.ontario.ca/laws/regulation/r221 45) 
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came into force on April 1, 2022. The regulation prescribes new rates for the cost of having a certified electronic 
transcript prepared by a court transcriptionist. There is no charge for electronic copies that can be used for serving 
the opposing party and filing the transcript with the court. 


Footnote(s) 
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37. TRANSCRIPTS — PRODUCTION 
Preparation and Completion of the Transcript 


(1) 


Upon signing the certificate of transcript order (Form 14), each authorized court transcriptionist shall 
proceed with reasonable diligence to prepare and certify the transcript. 


Timelines for Completion of the Transcript 
(2) 


Unless otherwise directed or ordered by these rules, a practice direction, the court, a judge or the 
Registrar, all transcripts shall be completed as follows: 


a. 


In an appeal from sentence only, other than where a sentence under Part XXIV (Dangerous Offenders) was 
sought, no later than 45 days after the date the transcript was ordered. 


b. 
In all other appeals, no later than 90 days after the transcript was ordered. 
(3) 


Where the appeal is from conviction or conviction and sentence and the proceedings lasted more than 20 
days, if the transcript cannot be produced within 90 days, the appellant shall serve and file a document 


Page 2 of 4 
37. TRANSCRIPTS — PRODUCTION 


signed by the authorized court transcriptionist(s) preparing the transcript setting out the proposed 
schedule for production of the transcript, for the court’s consideration. 


(4) 


A judge may make an order abridging or extending the time or otherwise setting out a schedule for the 
completion of transcripts. 


Duty to Inform the Court Where Completion Is Delayed 

(5) 

If the transcript will not be, or has not been, completed within the timelines set out in this rule, the 
authorized court transcriptionist shall forthwith notify the parties to the appeal and the Registrar, in writing, 
of the reason for the delay, and the date upon which the transcript will be completed. 

Completion Not to Be Suspended 

(6) 

After a transcript has been ordered, the completion of the transcript shall not be suspended or the order 
countermanded without an order or direction of a judge or the Registrar, unless the authorized court 
transcriptionist has been notified in writing that the appeal has been dismissed as abandoned. 

Certificate of Transcript Completion 

(7) 

When the transcript has been completed, the authorized court transcriptionist shall forthwith notify the 


ordering party and send a copy of the certificate of transcript completion in Form 16A to all parties and file 
the certificate with the court. 


(8) 

If an authorized court transcriptionist notifies the ordering party that the transcript is complete or delivers 
the transcript to the ordering party, but fails to file the certificate of transcript completion within seven days 
of notification or delivery, the ordering party shall forthwith notify the Registrar, the other party(ies) and the 
authorized court transcriptionist of the transcript completion by serving and filing a notice of failure to 
submit certificate of transcript completion in Form 16B. 

Delivery of Transcripts 


(9) 


Upon payment, the authorized court transcriptionist shall forthwith send a searchable electronic copy of 
the transcript to the Registrar and to all parties. 


(10) 


If the transcript is also produced in paper format, upon payment, the authorized court transcriptionist shall 
deliver: 
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a. 
The court’s copies of the transcript to the Registrar; 
b. 


Where the Attorney General is the appellant, all parties’ copies of the transcript to the Attorney General; 
and 


с. 


Where the Attorney General is the respondent, the respondent’s copies of the transcript to the Attorney 
General and all other parties’ copies to the appellant. 


Failure of Authorized Court Transcriptionist to Comply with This Rule 
(11) 


Where an authorized court transcriptionist fails to comply with any provision of this rule, a judge or the 
Registrar may require the authorized court transcriptionist to appear before a judge presiding in a status 
court. 


Practice Directions 
(12) 


The court may provide further direction regarding the production of transcripts through its practice 
directions including, but not limited to, the establishment of revised timelines for the production of 
transcripts in particular types of appeals. 


PRACTICE COMMENTARY 
{37-1 
Delivery of transcripts 


Court transcriptionists are required to prepare the transcripts within 90 days after the transcript was ordered. Where 
the proceedings were more than 20 days, if the transcript cannot be prepared within 90 days, the appellant must 
serve and file a document from the authorized court transcriptionist setting out a proposed schedule for completion 
of the transcript. A judge may thereafter order an abridgement of time. If the transcriptionist cannot prepare the 
transcript within the time frame set out in the Rule, the transcriptionist is required to provide, in writing, the reason 
for the delay and the anticipated completion date. To allow the court to maintain control over the timeliness of the 
production of transcripts, authorized court transcriptionists are required to file a certificate of completion of the 
transcript in Form 16A when transcripts are complete. 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: httos:/www.ontariocourts.ca/coa/files/rules- 
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forms/criminal-rules-en. pdf EF. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


End of Document 
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Appeal from a Judge of the Superior Court of Justice Not Sitting as a Trial Judge 

(1) 

On an appeal from the decision of a judge of the Superior Court of Justice not sitting as a trial judge: 

a. 

The transcript of the proceedings in the Ontario Court of Justice as it was submitted on appeal or 
application to the Superior Court of Justice shall be requisitioned from the Superior Court of Justice 
pursuant to subrule 12(3) and included as part of the appeal book pursuant to paragraph 39(1)(k); 


b. 


A transcript of the proceedings in the Superior Court of Justice is not required except for the transcript of 
the Superior Court of Justice judge’s reasons for judgment, if delivered orally; 


с. 


If a transcript of the Superior Court of Justice judge’s reasons for judgment is produced, it shall be 
included in the appeal book pursuant to paragraph 39(1)(k); and 


d. 
If the appellant intends to rely on any other portion of the transcript of the proceedings from the Ontario 


Court of Justice or the Superior Court of Justice for purposes of the appeal, the appellant shall serve it on 
the other parties and file it with the court as a transcript rather than include it in the appeal book. 
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Appeals Against Conviction or Acquittal 

(2) 

Subject to subrules 38(3)-(6), the transcript for an appeal against conviction or acquittal shall include the 
entire trial proceeding commencing with the arraignment and plea of the accused and concluding with the 
verdict of the jury or the reasons for judgment, as the case may be. 

Trial Transcript That May Be Omitted 

(3) 

Unless relevant to a ground of appeal, the following trial proceedings may be omitted from the transcript: 

a. 

Any proceedings in respect of the selection of the jury; 

b. 

The opening addresses of counsel; 

с. 

Any evidence given оп a motion or application brought before, during or after the trial; 

d. 

In the case of a trial by judge and jury, any evidence given in the absence of the jury; and 

e. 

Any submissions of counsel pertaining to paragraphs 38(3)(a)-(d). 

Appeals Against Conviction and Sentence 

(4) 


In an appeal against conviction and sentence, in addition to the requirements of subrule 38(2), the 
transcript shall also include: 


a. 
Any evidence called in respect of sentence; 

b. 

Any submissions of counsel for the prosecution and for the defence on sentence; 


с. 
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Any statement by the accused prior to the passing of sentence made under s. 726 of the Code; and 
d. 

The trial judge’s reasons for sentence. 

Appeals Against Sentence Only — Plea of Guilty 

(5) 


In an appeal against sentence only where there was a plea of guilty, the transcript shall include the entire 
plea proceedings before the court, including: 


a. 
The arraignment; 

b. 

The statement of counsel for the prosecution; 

с. 

Any evidence called in respect of sentence; 

d. 

Any submissions of counsel for the prosecution and the defence on sentence; 

e. 

Any statement by the accused prior to the passing of sentence made under s. 726 of the Code; and 
f. 

The trial judge’s reasons for sentence. 

Appeals Against Sentence Only — Plea of Not Guilty 

(6) 


In an appeal against sentence only where the plea was not guilty at the opening of the trial and was 
followed by the adducing of evidence: 


a. 


The transcript shall include: 
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In the case of a jury trial, the charge to the jury, the re-charge if any, and the verdict; 


In the case of a trial by a judge without a jury, the trial judge’s reasons for judgment; 

iii. 

Any evidence called in respect of sentence; 

iv. 

Any submissions of counsel for the prosecution and for the defence on sentence; 

v. 

Any statement by the accused prior to the passing of sentence made under s. 726 of the Code; and 
vi. 

The trial judge's reasons for sentence. 

b. 


In addition to the transcript, the parties may choose to provide an agreed statement of facts in the appeal 
book pursuant to paragraph 39(1)(1). 


Parties May Order Additional Portions of Transcript 

(7) 

A party to an appeal may order additional portions of the transcript of the proceedings. 
(8) 


If the party intends to rely on additional portions of the transcript for purposes of the appeal, the additional 
portions of transcript shall be served on the other parties to the appeal and filed with the court. 


Agreement Respecting Evidence 

(9) 

Instead of complying with this rule, the parties may, at any time prior to perfection, make an agreement 
respecting the transcript required for the appeal, and any such agreement shall be reduced to writing, 
signed by the parties, filed with the Registrar forthwith and form part of the contents of the appeal book 
under rule 39. 


PRACTICE COMMENTARY 


138-1 
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Content of transcripts 


Although the Rule expressly sets out what must be prepared and supplied to the court, the parties may come to an 
agreement concerning what portions of the transcript are actually necessary for the hearing of the appeal (Rule 
38(18)). Additionally, the court may direct that certain portions of the transcript that are not necessary for the 
disposition of the appeal not be produced (even over one party's objection).? The failure to provide the necessary 
transcripts to adjudicate a ground of appeal may preclude the party from advancing the ground.? 


38-2 
Delivery of transcripts 


Court transcriptionists are required to prepare the transcripts within 90 days after the transcript was ordered. Where 
the proceedings last more than 20 days, if the transcript cannot be prepared within 90 days, the appellant must 
serve and file a document from the authorized court transcriptionist setting out a proposed schedule for completion 
of the transcript. A judge may thereafter order an abridgement of time. If the transcriptionist cannot prepare the 
transcript within the time frame set out in the Rule, the transcriptionist is required to provide, in writing, the reason 
for the delay and the anticipated completion date. To allow the court to maintain control over the timeliness of the 
production of transcripts, authorized court transcriptionists are required to file a certificate of completion of the 
transcript in Form 16A when transcripts are complete. 


{38-3 
Errors in transcript/unavailable transcript 


The official court transcript signed by the court reporter cannot be altered or changed by the parties for the purpose 
of the appeal absent compelling evidence suggesting that the transcript was erroneous.? A trial court should not 
make substantive changes to the official transcript of what transpired, although editing the transcript for readability 
and to assist in catching errors by the transcriber and not the judge is permitted. Therefore, making punctuation, 
grammatical or other non-material changes to assist in catching transcription errors is not inappropriate.? 


Although Rule 38 dictates what portions of the transcript must be filed with the court, the Rule cannot be interpreted 
in such a way to subvert the course of justice. Where a transcript is not available because of faulty recording 
equipment, there must be a serious possibility that the missing transcript has prejudiced the appellant or the 
respondent (as the case may be) in the sense that it does not allow for the just resolution of the appeal for the court 
to conclude that the appeal must be allowed.^ A court may also rely on affidavit or other material to determine 
whether a missing transcript has precluded meaningful appellate review." 


138-4 
Changes to official transcript 


Changes made to a transcript after a Notice of Appeal has been filed is a matter of great concern to the appearance 
of fairness and the transparency of the proceedings.? This does not preclude a court from giving brief oral reasons 
and later releasing more substantial or comprehensive reasons either orally or in writing.? Where there is a concern 
that supplemental reasons do not actually reflect the reasoning process that led to the decision, the court will not 
consider those reasons in determining the appeal.^ The failure to ever deliver promised written reasons is even 
more problematic.® 


138-5 
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Cost of transcript 


On February 10, 2022, O. Reg. 145/22 was made to increase the fees payable to authorized court transcriptionists 
to recognize that electronic copies of transcripts were now the default for court filings such that paper copies of the 
original would no longer be required: 

2. (1) Except as otherwise provided by this section, the following fees are payable to an authorized court transcriptionist: 


1. To transcribe all or part of a recording and provide a certified transcript in electronic format, the greater of $25 and, 
i. $11.75 per page, if the transcript is to be provided within 24 hours, 


ii. $8.80 per page, if the transcript is to be provided within five business days, or 


її. $6.30 per page, in any other case. 
2. To transcribe all or part of a recording and provide a certified transcript in paper format, the greater of $25 and, 
i. $12.55 per page, if the transcript is to be provided within 24 hours, 


ii. $9.60 per page, if the transcript is to be provided within five business days, or 


її. $7.10 per page, in any other case. 
3. For a certified transcript, in electronic format, of any part of a recording that has already been transcribed, 
i. if ordered together with a certified transcript in paper format following transcription, no charge, or 


ii. if not ordered together with a certified transcript in paper format following transcription, $25. 
4. For a certified transcript, in paper format, of any part of a recording that has already been transcribed, the greater of $25 
and 80 cents per page. 


5. To transcribe all or part of a recording and provide a transcript in an accessible electronic format, the fee payable under 
paragraph 1, determined by reference to the transcript before it is adapted for accessibility. 


6. For a transcript, in an accessible electronic format, of any part of a recording that has already been transcribed, 
i. if ordered together with a certified transcript following transcription, no charge, or 


ii. in any other case, $25. 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf ГЇ. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


R. v. Bernardo, [1997] O.J. No. 5091, 121 C.C.C. (3d) 123 (Ont. C.A.). 

В. v. lyer, [2018] A.J. No. 1593, 2018 ABCA 301 (Alta. C.A.); В. v. Stevenson, [1990] O.J. No. 1657 (Ont. C.A.). 
R. v. Hayes, [1989] S.C.J. No. 1, 48 C.C.C. (3d) 161 (S.C.C.); R. v. Dobis, [2002] O.J. No. 646 (Ont. C.A.). 

R. v. Gagnon, [2000] O.J. No. 3410, 136 O.A.C. 116 (Ont. C.A.). 
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39. APPEAL BOOKS 


Contents of Appellant’s Appeal Book 

(1) 

The appellant shall serve and file an appeal book, which shall contain, in the following order: 
a. 


A table of contents describing each document by its nature and date, and in the case of an exhibit, by 
exhibit number or letter; 


i. 

A copy of the notice of appeal and any supplementary notices of appeal; 

ii. 

A copy of the order granting leave to appeal, if any; 

iii. 

A copy of the information or indictment, including all endorsements; 

iv. 

A copy of the formal order or decision appealed from, if any, as signed and entered; 


у. 
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A copy of the reasons for judgment and any other rulings relevant to an issue on the appeal, if not included 
in the transcript of the trial or hearing, together with a further typed or printed copy if the reasons and/or 
ruling(s) are/is handwritten; 


vi. 


A copy of any order for release from custody pending appeal and any other order suspending the operation 
of the sentence; 


vii. 


Copies of any exhibits capable of reproduction, whether in paper or electronic format, filed at the trial that 
are relevant to an issue on the appeal; 


viii. 

А copy of any agreed statements of fact, if relevant to any issue on the appeal; 

ix. 

Where there is an appeal as to sentence, copies of the pre-sentence report (if any), the criminal record of 
the person who has been sentenced (if any), and any exhibits capable of reproduction, whether in paper or 
electronic format, filed on the sentencing proceedings that are relevant to an issue on the appeal; 

X. 

Where the appeal is from the decision of a Superior Court of Justice judge not sitting as a trial judge, a 
copy of all material relevant to the application or appeal that was before the Superior Court of Justice, 
including the reasons for judgment from the Ontario Court of Justice that were reviewed by or appealed to 
the Superior Court of Justice (with a further typed or printed copy if the reasons are handwritten), the 
notice of appeal or application, the factums and the transcript of the proceedings in the Ontario Court of 
Justice as it was submitted on appeal or application to the Superior Court of Justice. 

xi. 

Where the appeal is a summary conviction appeal and leave to appeal has not yet been obtained, a copy of 
any affidavit of the applicant that may be relied on to address matters relevant to the application for leave 
to appeal; 

xii. 

A copy of any notice of constitutional question served in accordance with s. 109 of the Courts of Justice 
Act, R.S.O. 1990, c. C.43, and proof of service of the notice upon the Attorney General of Ontario and the 
Attorney General of Canada; 

xiii. 

A copy of any agreement made by the parties under subrule 38(9); 


xiv. 
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A copy of the certificate of completeness in Form 17 signed by the appellant’s lawyer, on the lawyer’s 
behalf by someone specifically authorized to do so or by the appellant if they have no lawyer, stating that 
the contents of the appeal book are complete and legible. 

Agreement of Parties 

(2) 

To the extent possible, parties shall agree on the contents of the appeal book. 

Respondent’s Appeal Book 

(3) 

The respondent may serve and file a respondent’s appeal book, which may contain, in the following order: 


a. 


A table of contents describing each document by its nature and date, and in the case of an exhibit, by 
exhibit number or letter; 


b. 

Any material required by subrule 39(1) but omitted from the appeal book; and 

с. 

Copies of any exhibits capable of reproduction, whether in paper or electronic format, filed at the trial or on 


the sentencing proceedings not included in the appellant's appeal book (or are included in the appellant's 
appeal book in a different format) to which the respondent will refer in their factum or oral argument. 


(4) 


If a respondent chooses to prepare an appeal book, it shall be served and filed at the same time as the 
respondent's factum. 


Format of Appeal Book 
(S) 


The material in an appeal book shall be set out in consecutively numbered pages and organized within 
consecutively numbered or lettered tabs. 


(6) 


When produced in paper format, the appellant's appeal book shall be bound front and back in buff cover 
stock, and the respondent' s appeal book shall be bound front and back in grey cover stock. 


(7) 
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The Registrar may refuse to accept an appeal book that does not comply with these rules or is not legible, 
and in that case the appeal book shall not be filed without a direction from a judge. 


Exception 

(8) 

A judge may order that the appeal book be prepared in a different manner than as set out in this rule. 
PRACTICE COMMENTARY 

{39-1 

Content of Appeal Book 


Counsel should turn their minds at an early stage to the content of the Appeal Book and seek the cooperation of the 
Crown in limiting the number of exhibits that are produced. Appeal Books tend to be voluminous reproductions of 
materials that have nothing to do with the merits of the appeal. Most often, appeal books are prepared in an 
electronic format with appropriate page numbering and bookmarks to each exhibit. The appeal book can be served 
on the opposing party and filed with the court in this manner. However, the court may direct that the appeal book 
must be filed in paper format. 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: httos:/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en. pdf Г. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


End of Document 


40. FACTUMS 


The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > COURT OF APPEAL RULES 
OVERVIEW > CRIMINAL APPEAL RULES > COURT OF APPEAL FOR ONTARIO CRIMINAL 
APPEAL RULES > PART Ill - SOLICITOR APPEALS 


COURT OF APPEAL RULES OVERVIEW 
CRIMINAL APPEAL RULES' 
COURT OF APPEAL FOR ONTARIO CRIMINAL APPEAL RULES 
PART Ill - SOLICITOR APPEALS 


40. FACTUMS 


Title of Factum 
(1) 


All parties to an appeal and persons who have been granted the right to be heard shall deliver a factum, to 
be titled “Appellant’s Factum", “Respondent’s Factum", "Intervener's Factum", or as the case may be. 


Factum to Be Signed and Dated 

(2) 

A factum shall be signed by the party's lawyer or on the lawyer's behalf by someone specifically authorized 
to do so, or by the party if they have no lawyer, and the signature shall be followed by the name of the 
lawyer or the party if they have no lawyer, and the date. 

Contents of Appellant's Factum 

(3) 

Except in an appeal from sentence only (see rule 41), the appellant's factum shall consist of: 

a. 

Part 1, with the caption "Statement of the Case and Overview", containing a statement identifying the 
appellant and the court appealed from, the nature of the charge(s), the result in that court, whether the 


appeal is from conviction, conviction and sentence, acquittal or other disposition, and a brief overview 
setting out the issues raised and the position of the appellant; 
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b. 
Part Il, with the caption “Summary of the Facts”, containing a concise summary of the facts relevant to the 
issues on the appeal, with such reference to the transcript of evidence (by volume, page and line number), 
reasons for judgment (by page or paragraph number) and/or reasons for sentence (by page or paragraph 
number) as may be necessary; 


с. 


Part Ill, with the caption “Issues and Law", containing a statement of each issue raised, immediately 
followed by a concise statement of the law and authorities relating to that issue; 


d. 


Part IV, with the caption “Order Requested”, containing a statement of the order that the court will be asked 
to make as well as a reasonable time estimate for the appellant’s oral argument, if applicable; 


e. 
Part V, with the caption “Sealing Orders, Publication Bans or Other Restriction on Public Access”, 
containing submissions regarding the possible impact, if any, of any sealing order, publication ban or other 
restriction on public access to information in the record on the reasons, if any, in the appeal. 


f. 


Schedule A, with the caption “Authorities to be Cited”, containing a list of the authorities referred to, with 
citations, іп the order in which they appear in Part Ill or in alphabetical order; and 


g. 


Schedule B, with the caption "Relevant Legislative Provisions", setting out the text of all relevant statutes 
except any provisions from the Code or the Youth Criminal Justice Act. 


Contents of Respondent's Factum 

(4) 

The respondent's factum shall consist of: 

a. 

Part I, with the caption “Overview”, briefly setting out the issues raised and the position of the respondent; 
b. 

Part Il, with the caption “Respondent’s Statement as to Facts", containing a statement of the facts in Part Il 
of the appellant's factum that the respondent accepts as correct or substantially correct and those facts 
with which the respondent disagrees and a concise summary of any additional facts relied on, with such 


reference to the transcript of evidence (by volume, page and line number), reasons for judgment (by page 
or paragraph number) and/or reasons for sentence (by page or paragraph number) as may be necessary; 
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с. 
Part Ill, with the caption “Response to Appellant’s Issues”, containing the position of the respondent with 
respect to each issue raised by the appellant, immediately followed by a concise statement of the law and 
the authorities relating to that issue; 
d. 
Part IV, with the caption “Additional Issues”, containing a statement of any additional issues raised by the 
respondent, immediately followed by a concise statement of the law and the authorities relating to that 
issue; 


е. 


Part V, with the caption “Order Requested”, containing a statement of the order that the court will be asked 
to make; 


f. 
Part VI, with the caption "Sealing Orders, Publication Bans or Other Restriction on Public Access", 


containing submissions regarding the possible impact, if any, of any sealing order, publication ban or other 
restriction on public access to information in the record on the reasons, if any, in the appeal. 


g. 


Schedule A, with the caption "Authorities to be Cited", containing a list of the authorities referred to, with 
citations, іп the order in which they appear in Parts IIl and IV or in alphabetical order; and 


h. 


Schedule B, with the caption "Relevant Legislative Provisions", setting out the text of all relevant statutes 
except any provisions from the Code or the Youth Criminal Justice Act. 


Length of Factum 
(5) 


Unless otherwise directed or ordered by these rules, a practice direction, the court ог a judge, a factum, 
excluding the schedules, shall not exceed 30 pages in length. 


Form of Factum 
(6) 


When produced in paper format, the appellant’s factum shall be bound front and back in blue cover stock, 
and the respondent's factum shall be bound front and back in green cover stock. 


(7) 


The Registrar may refuse to accept a factum that does not comply with these rules, and in that case, the 
factum shall not be filed without a direction from a judge. 
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Reply or Supplementary Factums 
(8) 


Subject to rule 47, in exceptional circumstances a judge may order that the appellant may serve and file a 
reply factum, or that the respondent may serve and file a supplementary factum, on such terms as may be 
specified, and which will ordinarily not exceed ten pages. 


PRACTICE COMMENTARY 
440-1 
General 


The Rules now require that the appellant list any “sealing orders, publication bans or other restriction on public 
access" in Part V of the factum (Rule 40(3)(e)). The respondent is similarly required to address this issue in Part VI 
of the factum (Rule 40(4)(f)). 


40-2 
What is а “good” factum 


Justice John Laskin’s article “Forget the Wind Up and Make the Pitch” (August 1999) 18:2 Advocates’ Society 
Journal, provides an excellent summary of principles to keep in mind when writing factums for the Court of Appeal 
for Ontario. The factum is intended to be a concise summary of the evidence and an articulation of the legal errors 
that are alleged. Other resources include: Justices Stratas, Feldman and Simmons, “Some Factum Suggestions” 
(2010), online: https;/www.fca-caf.gc.ca/fca-caf/pdf/Factums ENG.paf С; Justice Stratas, “Writing up the facts and 
winning big: Some secrets of the best writers of legal submissions" (2011), online: httos:/www.fca-caf.gc.ca/fca- 
caf/pdf/speech-J.Stratas-2011.pdf E7; Justice Catzman, “The wrong stuff: How to lose appeals in the Court of 
Appeal" (2000), online: https:/www.scai-ipcs.ca/pdf/Catzman-TheWrongStuff.pdf C4"; Justice Brown, “How to lose 
an appeal in the Court of Appeal: The next generation" (2017), online: hitps;/canlii.ca/t/srhh ГЇ, Justice Brown, 
"Effective Advocacy in a Post-Pandemic World" (2020). 


1140-3 

Length of factum 

There is a growing reluctance to increase the 30-page limit for a factum. Generally, the party must establish that 
there are “exceptional” circumstances warranting filing a factum in excess of 30 pages.? The court has noted that 
with “rare exception”, the longer the factum, the more difficult it is to make an effective argument.? 

140-4 

Citations in factum 

Parties should refer to the “Reference Guide for Citation Practices at the Court of Appeal for Ontario” 
(https://www.ontariocourts.ca/coa/how-to-proceed-court/practice-directions-guidelines/reference-guide-citation/) for 
guidance on the manner in which authorities should be cited in the factum. The court has made it clear that citations 


should appear after the body of text in a factum and not as footnotes or endnotes. The current practice is to provide 
hyperlinks to cases that are cited in a factum. However, curiously, Rule 42 still requires the filing of a Book of 
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Authorities, although this can be done electronically. Parties are also required to highlight those parts of the 
authorities they intend to rely on in oral argument. 


{40-5 

Electronic filing of factum 

Factums are served and filed electronically. 
{40-6 

Reply factums 


It is only in exceptional circumstances that a judge will order that an appellant file a reply factum (Rule 40(8)). 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf D. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


2 R.v. Candir, [2008] O.J. No. 4648 (Ont. C.A.). 
3 Н. у. Candir, [2008] O.J. No. 4648 (Ont. C.A.). 
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41. SENTENCE APPEALS 

Factums in Sentence Appeals 

(1) 

In an appeal from sentence only, the factum of the appellant shall be in Form 18. 
(2) 


Where the appellant in an appeal from sentence only is the Attorney General, such changes may be made 
in the form of the factum as are required. 


Time for Oral Argument in Sentence Appeals 
(3) 


Unless otherwise directed or ordered by a practice direction, the court or a judge, and subject to subrule 
41(4), on the hearing of an appeal from sentence only, for oral argument: 


a. 
The appellant shall be limited to 15 minutes; 

b. 

The respondent shall be limited to 10 minutes; and 


с. 


Раде 2012 
41. SENTENCE APPEALS 


The appellant shall be allowed 5 minutes to reply. 
(4) 


In cases of unusual complexity, a party/the parties may seek additional time for oral argument by making a 
request by email to the Criminal Appeal Coordinator to arrange a conference call with all parties and a 
judge who has been designated by the Chief Justice to serve as the Criminal List Judge, and the Criminal 
List Judge, after hearing from the parties, shall determine the time assigned for oral argument. 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 


Subject to change without notice. For the most current version, please visit: https:/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en. pdf С. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 
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42. BOOKS OF AUTHORITIES 

Filing Books of Authorities 

(1) 

If a party and files a factum in an appeal, unless otherwise directed or ordered by a practice direction, the 
court or a judge or unless the parties intend to file a joint book of authorities in accordance with subrule 


42(2), the party shall also serve and file a book of authorities no later than five days after the date on which 
the party's factum is filed. 


(2) 

If the parties agree to produce a joint book of authorities, it shall be served and filed by one of the parties 
on serves behalf of all parties no later than five days after the date on which the respondent's factum is 
filed. 

Colour of Cover and Title 


(3) 


Subject to subrule 42(6), when produced in paper format, a party's book of authorities shall be bound front 
and back in cover stock of the same colour as the party's factum. 


(4) 
А book of authorities filed only by the appellant shall be titled "Appellant's Book of Authorities". 
(S) 


A book of authorities filed only by the respondent shall be titled “Respondent’s Book of Authorities”. 
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(6) 


A joint book of authorities shall be titled “Joint Book of Authorities”, and, when produced in paper format, 
it shall be bound front and back in yellow cover stock. 


Authorities to Be Included 
(7) 


A book of authorities shall contain the full text of those cases and secondary authorities cited in the factum 
of the party/parties filing the book of authorities or intended to be referred to in oral argument. 


Marking of Authorities 
(8) 


The authorities shall be marked to indicate those passages that are referred to in the factum of the 
party/parties filing the book of authorities or are intended to be referred to in oral argument. 


Copies to Be Legible 

(9) 

The authorities shall be reproduced legibly. 

Duplication of Authorities to Be Avoided 

(10) 

To the extent possible, a party shall not duplicate authorities already filed with the court by another party. 
Practice Directions 

(11) 

The court may provide further direction regarding the format and content of books of authorities through 
its practice directions, including, but not limited to, identifying frequently cited authorities that do not need 
to be included in a book of authorities and specifying the order of the court’s preference for which print 
version of an authority ought to be included in a book of authorities. 

PRACTICE COMMENTARY 

442-1 

Filing of case law 

Only those authorities that the parties intend to rely on in oral argument must be produced (Rule 42(7)). The Court 
of Appeal office will refuse to receive Books of Authorities that are not highlighted or otherwise marked to reflect the 
passages on which counsel intends to rely (Rule 42(8)). The current practice is to file electronic books of authorities 


even if authorities are hyperlinked in the factum. Rule 42(11) indicates that the court may provide direction as to 
whether certain cases that are frequently cited need to be included in the Authorities. The September 2022 practice 
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direction regarding the same can be found here: https//www.ontariocourts.ca/coa/how-to-proceed-court/practice- 
directions-quidelines/cited-criminal/ UT. 
Burden of Proof/Reasonable Doubt 

e R. v. W. (D), [1991] 1 S.C.R. 742 

* R.v. C.L.Y., 2008 SCC 2, [2008] 1 S.C.R. 5 

*  H.v. J.H.S., 2008 SCC 30, [2008] 2 S.C.R. 152 

e R.v. J.M.H., 2011 SCC 45, [2011] 3 S.C.R. 197 


Certiorari/Directed Verdict/ Preliminary Inquiries 
* RH.v.Charemski,[1998] 1 S.C.H. 679 
Н. v. Russell, 2001 SCC 53, [2001] 2 S.C.R. 804 
R. v. Arcuri, 2001 SCC 54, [2001] 2 S.C.R. 828 
Н. v. Deschamplain, 2004 SCC 76, [2004] 3 S.C.R. 601 
e ДА. у. Sazant, 2004 SCC 77, [2004] 3 S.C.R. 635 
R 
R 


. v. Papadopoulos (2005) 196 O.A.C. 335 (C.A.) 
. v. Hawley, 2012 ONCA 528, 295 O.A.C. 85 


Charge to Jury 

* R.v. Jacquard, [1997] 1 S.C.R. 314 

* ЯА. у. Daley, 2007 SCC 53,[2007] 3 S.C.R. 523 
Charter 


(i) Section 1 - Reasonable Limits 
* ЯА. у. Oakes, [1986] 1 S.C.R. 103 


(ii) Section 7 — Life, Liberty and Security of the Person 
* Canada (Attorney General) v. Bedford, 2013 SCC 72, [2013] 3 S.C.R. 1101 


(iii) Section 8 - Search and Seizure 
* Hunter et al. v. Southam Inc., [1984] 2 S.C.H. 145 


(iv) Section 10(b) – Right to Counsel – Detention 
e R.v. Suberu, 2009 SCC 33, [2009] 2 S.C.R. 460 


(v) Section 11(b) – Unreasonable Delay 


e HR. v. Morin, [1992] 1 5.С.А. 771 
e FR. v. Schertzer, 2009 ONCA 742, 248 C.C.C. (За) 270 


e ЯА. у. Jordan, 2016 SCC 27, [2016] 1 S.C.R. 631 
(vi) Section 11(d) – Fair Trial 
* R.v. Richard, [1996] 3 S.C.R. 525 


42. BOOKS OF AUTHORITIES 


(vii) Section 11(h) – Rule Against Multiple Convictions 


Kienapple v. R., [1975] 1 S.C.R. 729 


(viii) Section 12 — Cruel and Unusual Punishment 


R. v. Nur, 2015 SCC 15, [2015] 1 S.C.R. 773 


(ix) Section 24(2) – Exclusion of Evidence 


R. v. Collins, [1987] 1 S.C.R. 265 

R. v. Grant, 2009 SCC 32, [2009] 2 S.C.R. 353 
R. v. Harrison, 2009 SCC 34, [2009] 2 S.C.H. 494 
R. v. Cole, 2012 SCC 53, [2012] 3 S.C.R. 34 


Defences – Air of Reality Threshold 


R. v. Cinous, 2002 SCC 29, [2002] 2 S.C.R. 3 


Disclosure and Third Party Records 


R. v. Stinchcombe, [1991] 3 S.C.H. 326 

R. v. O'Connor, [1995] 4 S.C.R. 411 

R. v. McNeil, 2009 SCC 3,[2009] 1 S.C.R. 66 

R. v. Quesnelle, 2014 SCC 46, [2014] 2 S.C.R. 390 


Extradition 
United States of America v. Ferras; United States of America v. Latty, 2006 SCC 33, [2006] 2 S.C.R. 77 


United States of America v. Thomlison, 2007 ONCA 42, 216 C.C.C. (Sd) 97 
United States of America v. Anderson, 2007 ONCA 84, 218 C.C.C. (3d) 225 
United States of America v. Anekwu, 2009 SCC 41, [2009] 3 5.С.Н. 3 


Evidence 


(i) Confessions 


R. v. Oickle, 2000 SCC 38, [2000] 2 S.C.R. 3 


(ii) Cross-Examination on Prior Criminal Record 


R. v. Corbett, [1988] 1 S.C.R. 670 


(iii) Fresh Evidence 


Palmer v. The Queen, [1980] 1 S.C.H. 759 

H. v. Dixon, [1998] 1 S.C.R. 244 

R. v. Taillefer; R. v. Duguay, 2003 SCC 70, [2003] 3 S.C.R. 307 
Truscott (Re), 2007 ONCA 575, 225 C.C.C. (3d) 321 


(iv) Hearsay and the Principled Exception 
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e R.v. Khan, [1990] 2 S.C.R. 531 


© R. v. B(KG.), [1993] 1 S.C.R. 740 
-  R. v. Starr, 2000 SCC 40, [2000] 2 S.C.R. 144 


e ЯА. v. Khelawon, 2006 SCC 57, [2006] 2 S.C.R. 787 
e ЯА. у. Bradshaw, 2017 SCC 35, [2017] 1 5.С.А. 865 


(v) Similar Fact Evidence 
* ДА. v. Handy, 2002 SCC 56, [2002] 2 S.C.R. 908 
e ДА. у. Trochym, 2007 SCC 6, [2007] 1 S.C.R. 239 


(vi) Unsavoury Witnesses 
*  Vetrovec v. The Queen, [1982] 1 S.C.R. 811 


(vii) Circumstantial Evidence 
* ЯА. у. Villaroman, 2016 SCC 33, [2016] 1 S.C.R. 1000 


Fraud 
. А. v. Théroux, [1993] 2 S.C.H. 5 


Guilty Pleas 
‚НҢ. у. T. (R.) (1992), 10 O.R. (3d) 514 (C.A.) 


Ineffective Assistance of Trial Counsel 
* Я. у. Јоапіѕѕе (1995), 102 C.C.C. (За) 35 (Ont. С.А.) 
e А.у. G.D.B., 2000 SCC 22, [2000] 1 S.C.R. 520 
* R. у. Archer (2005), 202 C.C.C. (3d) 60 (Ont. С.А.) 


Leave to Appeal - Summary Conviction 
* П.у. R.R., 2008 ONCA 497, 234 C.C.C. (За) 463 


Leave to Appeal - Provincial Offences 
* Ontario (Labour) v. Enbridge Gas Distribution Inc., 2011 ONCA 13, 328 D.L.R. (4th) 343 
e ДА. у. Hicks, 2014 ONCA 756 


Ministerial Decisions 
* United States of America. v. Cotroni; United States of America v. El Zein, [1989] 1 S.C.H. 1469 
* United States. v. Burns, 2001 SCC 7, [2001] 1 S.C.R. 283 
e Lake v. Canada (Minister of Justice), 2008 SCC 23, [2008] 1 S.C.H. 761 
e Canada (Justice) v. Fischbacher, 2009 SCC 46, [2009] 3 S.C.H. 170 


Misapprehension of Evidence 


* HR. v. Morrissey (1995), 22 O.R. (За) 514 (C.A.) 
* R.v. Sinclair, 2011 SCC 40, [2011] 3 S.C.H. 3 
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Ontario Review Board 
*  Winko v. British Columbia (Forensic Psychiatric Institute), [1999] 2 S.C.H. 625 
e П.у. Owen, 2003 SCC 33, [2003] 1 S.C.R. 779 


e  Penetanguishene Mental Health Centre v. Ontario (Attorney General), 2004 SCC 20, [2004] 1 S.C.R. 498 
[^Tulikorpr] 


e  Pinet v. St. Thomas Psychiatric Hospital, 2004 SCC 21, [2004] 1 S.C.R. 528 


e  Mazzei v. British Columbia (Director of Adult Forensic Psychiatric Services), 2006 SCC 7, [2006] 1 S.C.R. 
326 


* Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65, [2019] 4 S.C.R. 653 


Reasonable Doubt 


e R.v. Lifchus, [1997] 3 S.C.R. 320 


Self-Defence 


-  R. v. Pintar (1996), 30 O.R. (30) 483 (C.A.) 


Self-Represented Accused 


* R. v. Jamieson (1981), 64 C.C.C. (2d) 550 (Ont. С.А.) 


e ЯА. v. McGibbon (1988), 45 C.C.C. (3d) 334 (Ont. С.А) 
e ЯА. у. Ul-Rashid, 2014 ONCA 896, 70 M.V.R. (6th) 181 


Sentencing 


(i) Aboriginal Offenders 


e ЯА. у. Gladue, [1999] 1 S.C.R. 688 
e FR. v. Ipeelee, 2012 SCC 13, [2012] S.C.R. 433 


(ii) Appellate Review 
e R.v. Shropshire, [1995] 4 S.C.H. 227 
e В.и. M. (C.A.), [1996] 1 S.C.R. 500 


-  R.v. Rezaie (1996), 31 O.R. (За) 713 (C.A.) 
e  R. v. Lacasse, 2015 SCC 64, [2015] 3 S.C.R. 1089 


(iii) Conditional Sentences 
* ДА. у. Proulx, 2000 SCC 5, [2000] 1 S.C.R. 61 


(iv) Fresh Evidence 
e R. v. Lévesque, 2000 SCC 47, [2000] 2 S.C.R. 487 
* R.v. Sipos, 2014 SCC 47, [2014] 2 S.C.R. 423 


(v) Credit for Pre-Sentence Custody 
* ДА. у. Summers, 2014 SCC 26, [2014] 1 S.C.R. 575 
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Standard of Review on Findings of Fact 
e  Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235 


Statutory Interpretation 
e Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.H. 559 


Reasons for Judgment 
e А. v. Sheppard, 2002 SCC 26, [2002] 1 S.C.R. 869 
e Я. у. Braich, 2002 SCC 27, [2002] 1 S.C.R. 903 
e Я. у. Dinardo, 2008 SCC 24, [2008] 1 S.C.R. 788 
* ЯА. у. R.E.M., 2008 SCC 51, [2008] 3 S.C.R. 3 


Unreasonable Verdict 
e ЯА. у. Yebes, [1987] 2 S.C.R. 168 
e ЯА. у. Biniaris, 2000 SCC 15, [2000] 1 S.C.R. 381 
e Я. у. Beaudry, 2007 SCC 5, [2007] 1 S.C.R. 190 
e ЯА. у. Sinclair, 2011 SCC 40, [2011] 3 S.C.R. 3 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf С. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 
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43. COMPENDIUMS 
When Required 


(1) 


Each of the parties to an appeal involving a transcript of 1000 pages or more shall serve and file a 
compendium. 


(2) 

Parties to an appeal involving a transcript of less than 1000 pages may serve and file a compendium. 
Format 

(3) 


A compendium shall contain a table of contents and be set out in consecutively numbered pages and 
organized within consecutively numbered or lettered tabs. 


(4) 


A compendium filed by the appellant shall be titled “Appellant’s Compendium", and, when produced in 
paper format, it shall be bound front and back in yellow cover stock. 


(5) 


A compendium filed by the respondent shall be titled “Respondent’s Compendium", and, when produced in 
paper format, it shall be bound front and back in pink cover stock. 
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Contents 

(6) 

Unless otherwise directed or ordered by a practice direction, the court or a judge: 
a. 


A compendium shall contain: 


Excerpts from the appeal book, transcript and books of authorities to which the party filing the 
compendium intends to refer in oral argument; and/or 


Any slide presentation to which the party filing the compendium intends to refer in oral argument; 
b. 

A compendium may contain a two-page outline of the party’s anticipated oral argument; and 

c. 

A compendium shall not contain written submissions that supplement the party's factum. 
Serving and Filing 

(7) 


Unless otherwise directed or ordered by a practice direction, the court or a judge, the compendium shall be 
served and filed at least five days before the appeal hearing date. 


(8) 

Where a party seeks to serve and file a compendium later than five days before the appeal hearing date, the 
party shall serve the compendium on all other parties as soon as possible and thereafter shall seek leave of 
the panel at the appeal hearing to file the compendium. 

(9) 

If leave is granted by the panel, the party shall file the compendium with the courtroom registrar. 

PRACTICE COMMENTARY 


443-1 


Сотрепаіитѕ 
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The court now requires the filing of compendiums where the total size of the transcript of the trial is 1,000 or more 
pages. The compendium is intended to include anything that the parties intend to rely on in oral argument but 
cannot contain a further factum. Notably, however, the compendium may contain a two-page outline of the party’s 
anticipated oral argument. Counsel should take advantage of this opportunity in the same way counsel do so on 
Supreme Court of Canada criminal appeals. The compendium is to be filed with the court not less than five days 
before the hearing of the appeal. If it is not filed more than five days in advance, leave is required from the court to 
file one. 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf ГЇ. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 
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44. PERFECTING THE APPEAL 


Duty on Appellant to Perfect Appeal 

(1) 

The appellant is responsible for perfecting the appeal. 

Procedure 

(2) 

Unless otherwise directed or ordered by a practice direction, the court or a judge, in order to perfect the 
appeal, the appellant shall serve on each party to the appeal and any person entitled by statute or an order 
of the court to be heard on the appeal and file: 

a. 

The appeal book; 

b. 

The transcript, unless the transcript has been delivered directly to the parties and other persons entitled to 
be heard by the authorized transcriptionist under rule 37 or no transcript is required other than that which 
is included as part of the appeal book pursuant to paragraph 39(1)(k); 


с. 


The appellant’s factum; and 
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d. 


The certificate of perfection in Form 19 stating: 


That the appeal book, transcript (if applicable) and appellant’s factum have been served and filed; 


That the transcript is complete; 

iii. 

The estimated total length of time for oral argument (if applicable); 
iv. 


The name and contact information for each party and person entitled by statute or an order of the court to 
be heard on the appeal; and 


v. 
The proposed manner of hearing. 

Timelines 

(3) 

Except as otherwise provided in subrules 44(4)-(6), the appellant shall perfect the appeal by complying with 
subrule 44(2) within ninety days after the filing of the certificate of transcript completion (Form 16А) or the 


notice of failure to submit certificate of transcript completion (Form 16B), whichever is earlier, or such 
other period as is directed by a judge or the Registrar. 


(4) 
In an appeal from the decision of the summary conviction appeal court, the appellant shall perfect the 


appeal by complying with subrule 44(2) within the timelines set out in rule 25 or rule 26, as applicable, or 
such other period as is directed by a judge or the Registrar. 


(5) 


In any other appeal from the decision of a judge of the Superior Court of Justice not sitting as a trial judge, 
the appellant shall perfect the appeal by complying with subrule 44(2): 


a. 


Where no transcript is required other than that filed in the proceedings below, within sixty days after filing 
the notice of appeal; 
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b. 


Where any additional transcript is required in such cases, within sixty days after the filing of the certificate 
of transcript completion (Form 16A) or the notice of failure to submit certificate of transcript completion 
(Form 16B), whichever is earlier; 


or such other period as is directed by a judge or the Registrar. 
(6) 


In the case of an appeal from sentence only, the appellant shall perfect the appeal by complying with 
subrule 44(2) within thirty days after the filing of the certificate of transcript completion (Form 16A) or the 
notice of failure to submit certificate of transcript completion (Form 16B), whichever is earlier, or such 
other period as is directed by a judge or the Registrar. 


PRACTICE COMMENTARY 
144-1 
Time for perfection 


The time constraints concerning the perfection of an appeal are generally not strictly enforced in Ontario, although 
the failure to perfect an appeal or to move an appeal along may impact on applications to vary release orders (i.e., 
to extend surrender dates).? 


The failure to perfect an appeal in a timely way may be considered by a court in deciding whether leave to appeal 
should be granted in those cases where leave is required.? However, this is not an overriding consideration if the 
relevant issues are of sufficient public importance to warrant leave and there is no evidence of any prejudice to the 
respondent.^ 


Even if it is appropriate to grant leave to appeal, delay in perfecting an appeal can be taken into account in 
imposing sentence on appeal.5 In one case, a delay by the accused in perfecting an appeal did not preclude 
consideration of fresh evidence with respect to a lifetime driving prohibition.® 


Footnote(s) 


1 © King's Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en. pdf EF. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


В. v. Rutter, [1992] O.J. No. 25, 7 О.В. (3d) 122 (Ont. C.A.). 
R. v. Walsh, [1998] O.J. No. 4356 (Ont. C.A.); В. v. Campbell, [2010] O.J. No. 1969 (Ont. C.A.). 
В. v. Moreno-Baches, [2007] O.J. No. 1314 (Ont. C.A.); R. v. Bush, [2010] O.J. No. 3453 (Ont. C.A.). 


a Aà o N 


R. v. Lam, [2003] O.J. No. 4127, 180 C.C.C. (3d) 127 (Ont. C.A.); R. v. Williams, [2009] O.J. No. 1692, 244 C.C.C. (3d) 
138 (Ont. C.A.). 


6 R.v. Lake, [1996] O.J. No. 1786, 91 O.A.C. 75 (Ont. C.A.). 


Page 4 of 4 
44. PERFECTING THE APPEAL 


End of Document 


45. FAILURE TO PERFECT THE APPEAL 
The Practitioner's Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > COURT OF APPEAL RULES 
OVERVIEW > CRIMINAL APPEAL RULES > COURT OF APPEAL FOR ONTARIO CRIMINAL 
APPEAL RULES > PART Ill - SOLICITOR APPEALS 


COURT OF APPEAL RULES OVERVIEW 
CRIMINAL APPEAL RULES' 
COURT OF APPEAL FOR ONTARIO CRIMINAL APPEAL RULES 
PART 1 - SOLICITOR APPEALS 
45. FAILURE TO PERFECT THE APPEAL 
(1) 
Where an appellant fails to comply with any provision of rule 44: 
a. 
The Registrar may: 
i. 


Place the matter, on notice to the parties, before a judge presiding in a status court to give direction on 
how the appellant must proceed; or 


Serve notice on the appellant that the appeal will be placed before the court to be dismissed as abandoned 
unless the default is cured within ten days after service of the notice; or 


b. 

The respondent may: 

i. 

On notice to the appellant, make a motion to a judge for directions; or 
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On notice to the appellant, request the Registrar to serve on the appellant the notice referred to in subrule 
45(1)(a)(ii). 

(2) 

Where the appellant does not cure the default within ten days after service of the notice under subrule 


45(1)(a)(ii), or within such longer period as a judge may allow, the Registrar shall, on notice to the parties, 
place the appeal before the court to be dismissed as abandoned. 


(3) 


Where the appeal has remained unperfected for 60 days past the time limits set out in these rules, the 
Registrar shall serve the notice referred to in subrule 45(1)(a)(ii). 


(4) 

The court, in considering an appeal referred to it under subrule 45(2) may: 
a. 

Dismiss the appeal as abandoned; 

b. 


If the appellant was granted release from custody pending the appeal, revoke the release order and direct 
that a warrant issue for the arrest of the appellant; 


с. 
Permit the appeal to remain on the list of pending appeals upon such conditions, if any, as the court 
considers fit, including conditions respecting the time limits for filing the transcript, the appeal book and 
the factum; or 

d. 

Make any other order that the interests of justice require. 


(5) 


The Registrar shall serve the parties with a copy of an order dismissing the appeal as an abandoned 
appeal, or any other order issued under subrule 45(4). 


(6) 
Unless a judge otherwise directs or orders, service of a notice or order by the Registrar on an 
unrepresented appellant who is not in custody under subrules 45(1)(a)(ii), (2), (3) and (5) shall be by 


registered mail to the address for the appellant as set out in the notice of appeal or as filed with the 
Registrar. 


(7) 
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Where an appeal is dismissed as abandoned pursuant to this rule and a transcript has been ordered but 
not completed, the Registrar shall forthwith notify any authorized court transcriptionist who has filed a 
certificate of transcript order (Form 14) that the appeal has been dismissed. 


PRACTICE COMMENTARY 
45-1 
General 


A party who seeks to complain about the failure of an appellant to perfect an appeal should bring preliminary steps 
to seek to have the appeal perfected and heard, including seeking an expedited hearing date, seeking directions 
from the court or requesting that an appeal be dismissed for failure to comply with the Rules.? Generally, where the 
Crown is appealing an acquittal, the time requirements will be applied more stringently, particularly if the respondent 
accused insists on compliance.? 


While failure by the Crown to perfect an appeal is not captured by the guarantee to be tried within a reasonable time 
under s. 11(b) of the Charter,^ extreme delay in perfecting a Crown appeal, and accompanying prejudice, may 
contravene fundamental notions of justice and engage the abuse of process protections of s. 7 of the Charter. A 
stay of proceedings, however, is rarely granted. Therefore, in А. v. Williams,5 where the Crown took almost three 
years to perfect the appeal after the transcripts were completed and the accused had served his sentence, the court 
found that s. 7 was not breached and that, if it was, this was not an appropriate case to stay the proceedings given 
that the charges were serious, society had a strong interest in having the accused tried and there was no evidence 
of specific prejudice. 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.paf ГЇ. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


2 United States of America v. Commisso, [2000] O.J. No. 468 (Ont. C.A.); R. v. S. (G.), [2010] O.J. No. 1666, 254 C.C.C. 
(За) 153 (Ont. C.A.). 


3 А.у. Jourdain, [2001] O.J. No. 3850 (Ont. С.А.); Н. v. Walsh, [1998] O.J. No. 4356 (Ont. C.A.). 


4 Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to the Canada Act 
1982 (U.K.), 1982, c. 11. 


5 [2009] О.Ј. No. 1692, 244 C.C.C. (3d) 138 (Ont. C.A.). See also Н. v. S. (G.), [2010] О.Ј. No. 1666, 254 C.C.C. (За) 
153 (Ont. C.A.); Н. v. B. (L.), [2007] O.J. No. 3290, 227 C.C.C. (3d) 70 (Ont. C.A.). 
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46. LISTING APPEALS 


Hearing Date Not to Be Fixed Until Appeal Perfected 

(1) 

Unless otherwise directed or ordered by a practice direction, the court or a judge, an appeal shall be 
scheduled for hearing only after it is perfected and the manner of hearing is confirmed in accordance with 
these rules. 

Scheduling the Appeal Hearing Date 

(2) 

Where the appeal is confirmed to proceed in writing, unless otherwise directed or ordered by these rules, a 


practice direction, the court or a judge, the Criminal Appeal Coordinator shall fix the date of the hearing 
and notify the parties. 


(3) 


Where the appeal is confirmed to proceed in person, by videoconference or by audioconference, unless 
otherwise directed or ordered by these rules, a practice direction, the court or a judge: 


a. 


The Criminal Appeal Coordinator shall inform the parties of the time assigned by the court for oral 
argument and provide the parties with a number of possible dates when the appeal may be scheduled; 


b. 
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As soon as possible after receiving the information set out in paragraph 46(3)(a), the parties shall consult 
with each other, without copying the Criminal Appeal Coordinator, in order to select a mutually agreeable 
date and shall forthwith notify the Criminal Appeal Coordinator of this date; 


с. 


Where the parties cannot agree on a hearing date and/or where a party is requesting time for oral argument 
in excess of the time assigned by the court: 


The party or parties shall make a request by email to the Criminal Appeal Coordinator to arrange a 
conference call with all parties and a judge who has been designated by the Chief Justice to serve as the 
Criminal List Judge; and 


The Criminal List Judge, after hearing from the parties, shall determine the hearing date and/or the time 
assigned for oral argument; 


d. 


Once the parties notify the Criminal Appeal Coordinator of the mutually agreeable hearing date pursuant to 
paragraph 46(3)(b) or the Criminal List Judge determines the hearing date pursuant to subparagraph 
46(3)(c)(ii), the Criminal Appeal Coordinator shall fix the date of the hearing and notify the parties. 


(4) 

The parties shall adhere to the time assigned for oral argument; 

(5) 

The time for the appellant’s reply, if any, is in the discretion of the panel hearing the appeal. 

Date for Filing Respondent’s and Other Parties’ Factums 

(6) 

Unless otherwise directed or ordered by these rules, a practice direction, the court or a judge, the 
respondent, any other party to the appeal and any person entitled by statute or an order of the court to be 
heard on the appeal shall serve their factum on each other party to the appeal and any person entitled by 


statute or an order of the court to be heard on the appeal and file it no later than five weeks before the 
appeal hearing date. 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
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forms/criminal-rules-en. pdf ГЇ. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 
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47. APPEALS IN WRITING 


Reply Factum Permitted 

(1) 

For an appeal in writing, the appellant may serve on each party to the appeal and any person entitled by 
statute or an order of the court to be heard on the appeal and file a reply factum, which shall not exceed ten 
pages, within ten days after service of the respondent’s factum. 

Consideration and Disposition by a Panel of the Court 

(2) 

The materials filed by the parties shall be considered by the panel. 

(3) 

The panel considering and disposing of the appeal in writing shall give written reasons for judgment. 

Panel May Require Oral Hearing 

(4) 


Notwithstanding subrule 47(3), the panel considering the appeal may direct that the appeal be listed for oral 
hearing. 


(5) 
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If the panel directs that the appeal be listed for oral hearing, the Registrar shall notify the parties forthwith 
and seek their input on the manner of hearing and time for oral argument. 


(6) 


After considering the input from the parties, if any, the panel shall make an order directing the manner of 
hearing and time for oral argument. 


(7) 
In deciding on the manner of hearing, the panel shall consider those factors set out in subrule 10(11). 
(8) 


The oral hearing shall be scheduled in accordance with subrule 46(3). 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf ГЇ. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 
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PART IV — IN-PERSON APPEALS 
48. APPLICATION OF THIS PART 


This part applies to all in-person appeals. 
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49. APPLICATION OF THE RULES GOVERNING SOLICITOR APPEALS 


Unless otherwise directed or ordered by these rules, a practice direction, the court or a judge, the rules for 
solicitor appeals set out in Part Ill also apply to in-person appeals. 
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50. ORDERS MODIFYING OR RELIEVING COMPLIANCE WITH CERTAIN REQUIREMENTS 
AND RULES 


A judge may, on the motion of one of the parties or the Registrar, make an order modifying or relieving 
compliance with the rules including, but not limited to, the following: 


a. 
An order setting out a schedule for the ordering of transcripts; 

b. 

An order directing that the appeal proceed on limited transcripts; 

с. 

An order dispensing with the inclusion of some or all exhibits in the appeal book; 
d. 

An order directing the Attorney General to order certain transcripts; 

e. 

An order directing the Attorney General to prepare the appeal book; and 

f. 


An order directing an in-person appeal to proceed as an inmate appeal. 
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(1) 


This part applies to all inmate appeals, including appeals against verdicts of not criminally responsible on 
account of mental disorder or unfit to stand trial and applications for leave to appeal in summary 
conviction appeals pursuant to s. 839(1) of the Code. 


(2) 


Except where otherwise specified or inconsistent with this part, the remainder of the rules apply to inmate 
appeals as appropriate and with necessary modifications. 


PRACTICE COMMENTARY 
51-1 
General 


Inmate appeals are appeals brought by persons who are in custody and not represented by counsel. Former Rule 
25(3) governed how inmate appeals were processed and did not require preparation of a transcript for the appeal, 
but did require a trial judge's charge to the jury to be transcribed.? The inmate may bring a motion to order the 
production of transcripts not expressly covered by the Rule,? or the Crown may order a transcript to assist with 
determination of the legal issues.^ There is a pro bono duty counsel program available for self-represented inmates 
(http://www.appealsdutycounsel.com/about). These experienced appellate lawyers appear before the court to assist 
inmates with the management of their appeals and also, in many cases, make representations to the court on 
behalf of the inmate at the hearing of the appeal. 
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1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 


Subject to change without notice. For the most current version, please visit: httos:/www.ontariocourts.ca/coa/files/rules- 
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2 R.v. Feeley, [2001] O.J. No. 3359, 156 C.C.C. (3d) 449 (Ont. C.A.). 
3 ЯА. v. Deutsch, [2008] O.J. No. 4142, 241 O.A.C. 387 (Ont. C.A.). 
4 В. у. р. (S.J), [2004] O.J. No. 2142, 186 C.C.C. (3d) 304 (Ont. С.А.). 
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52. DEFINITIONS 


In this part, where necessary: 

a. 

“institution” includes a hospital; and 
b. 


“senior official” includes a person in charge. 
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53. NOTICE OF APPEAL 


Form for Notice of Appeal for Inmate Appeals 
(1) 


An inmate appeal, including an application for leave to appeal from the decision of the summary conviction 
appeal court pursuant to s. 839(1) of the Code, shall be commenced by a notice of appeal in Form 20. 


Manner of Serving and Filing Notice of Appeal 
(2) 


Serving and filing a notice of appeal in an inmate appeal shall be effected by delivering the notice of appeal 
to the senior official of the institution in which the appellant is in custody. 


Duty of Senior Official of an Institution to Supply Form and File and Deliver Materials 
(3) 


The senior official of an institution shall supply to any inmate in their custody a blank notice of appeal in 
Form 20 upon request. 


(4) 

Upon receiving a notice of appeal from an inmate, the senior official of an institution shall: 
a. 

Endorse on the notice of appeal the date the notice of appeal was received from the inmate; 


b. 
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Retain a copy of the notice of appeal; and 

с. 

Forthwith deliver a copy of the notice of appeal to the Registrar. 
(5) 


The senior official of an institution shall forthwith deliver to the inmate concerned any documents sent to 
the inmate by the Registrar, the Attorney General, Legal Aid Ontario, duty counsel or a representative of a 
duty counsel program providing assistance to inmate appellants, including the Pro Bono Inmate Appeal 
Program, and shall inform the Registrar, the Attorney General, Legal Aid Ontario, duty counsel or a 
representative of a duty counsel program providing assistance to inmate appellants, including the Pro 
Bono Inmate Appeal Program, as applicable, of having done so. 


PRACTICE COMMENTARY 
{53-1 
Appeals against conviction 


Jurisdiction to bring an appeal is governed by statute, not the Criminal Appeal Rules. It is the nature of the 
proceeding, not the forum where the trial was held, that governs whether an appeal is properly brought before the 
Court of Appeal for Ontario. Any conviction or sentence in respect of an indictable offence is appealed to the Court 
of Appeal for Ontario regardless of whether the trial is held in the Superior Court of Justice or the Ontario Court of 
Justice. Accordingly, even where an accused is tried in the Ontario Court of Justice in respect of an offence over 
which that court has absolute jurisdiction (see s. 553 of the Criminal Code, R.S.C. 1985, c. C-46), an appeal is 
properly launched in the Court of Appeal for Ontario where the Crown proceeded by indictment. Similarly, where an 
accused elects to be tried in the Ontario Court of Justice in respect of an indictable offence, the appeal is still 
properly brought to the Court of Appeal for Ontario. In situations where the Crown elects to proceed by indictment 
but an accused is convicted of a lesser included summary conviction offence, the appeal is nonetheless brought to 
the Court of Appeal. 


In some circumstances an accused may be convicted or sentenced in respect of both indictable offences and 
summary conviction offences that were tried before the same court. Section 675 of the Criminal Code permits the 
appeal from the summary conviction offence to be heard at the same time, in the Court of Appeal for Ontario, as an 
appeal from the indictable offence with leave of the court. 


The same appeal route applies in respect of young persons who are prosecuted under the Youth Criminal Justice 
Act, S.C. 2002, c. 1 (see s. 37 of that Act). 


Section 675 of the Criminal Code provides the statutory authority for an accused to appeal a conviction or sentence 
in respect of indictable proceedings to the court. That section, together with The Practitioner's Criminal Code 
commentary and annotations, is as follows: 


675. 


RIGHT OF APPEAL OF PERSON CONVICTED — 
(1) A person who is convicted by a trial court in proceedings by indictment may appeal to the court of appeal 


(a) against his conviction 
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(i) оп any ground of appeal that involves a question of law alone, 


(ii) оп any ground of appeal that involves a question of fact or a question of mixed law and fact, with leave of 
the court of appeal or a judge thereof or on the certificate of the trial judge that the case is a proper case 
for appeal, or 


(iii) on any ground of appeal not mentioned in subparagraph (i) or (ii) that appears to the court of appeal to 
be a sufficient ground of appeal, with leave of the court of appeal; or 


(b) against the sentence passed by the trial court, with leave of the court of appeal or a judge thereof unless that 
sentence is one fixed by law. 


(1.1) SUMMARY CONVICTION APPEALS — 


A person may appeal, pursuant to subsection (1), with leave of the court of appeal or a judge of that court, to 
that court in respect of a summary conviction or a sentence passed with respect to a summary conviction as 
if the summary conviction had been a conviction in proceedings by indictment if 


(a) there has not been an appeal with respect to the summary conviction; 
(b) the summary conviction offence was tried with an indictable offence; and 
(c) there is an appeal in respect of the indictable offence. 


(2) APPEAL AGAINST ABSOLUTE TERM IN EXCESS OF 10 YEARS — 


A person who has been convicted of second degree murder and sentenced to imprisonment for life without 
eligibility for parole for a specified number of years in excess of ten may appeal to the court of appeal against 
the number of years in excess of ten of his imprisonment without eligibility for parole. 


(2.1) APPEAL AGAINST SECTION 743.6 ORDER — 


A person against whom an order under section 743.6 has been made may appeal to the court of appeal 
against the order. 


(2.2) PERSONS UNDER EIGHTEEN — 


A person who was under the age of eighteen at the time of the commission of the offence for which the 
person was convicted of first degree murder or second degree murder and sentenced to imprisonment for life 
without eligibility for parole until the person has served the period specified by the judge presiding at the trial 
may appeal to the court of appeal against the number of years in excess of the minimum number of years of 
imprisonment without eligibility for parole that are required to be served in respect of that person's case. 


(2.3) APPEAL AGAINST S. 745.51(1) ORDER — 


A person against whom an order under subsection 745.51(1) has been made may appeal to the court of 
appeal against the order. 


(3) APPEALS AGAINST VERDICTS BASED ON MENTAL DISORDER — 


Where a verdict of not criminally responsible on account of mental disorder or unfit to stand trial is rendered 
in respect of a person, that person may appeal to the court of appeal against that verdict on any ground of 
appeal mentioned in subparagraph (1)(a)(i), (ii) or (iii) and subject to the conditions described therein. 


(4) WHERE APPLICATION FOR LEAVE TO APPEAL REFUSED BY JUDGE — 


Where a judge of the court of appeal refuses leave to appeal under this section otherwise than under 
paragraph (1)(b), the appellant may, by filing notice in writing with the court of appeal within seven days after 
the refusal, have the application for leave to appeal determined by the court of appeal. 
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*Legislative note: The subsection (2.1) enacted by S.C. 1997, c. 18, s. 92, was renumbered as subsection (2.2) by S.C. 
1999, c. 31, s. 68, effective June 17, 1999 (R.A.). 


[R.S.C. 1985, c. С-46, s. 675; S.C. 1991, c. 43, s. 9; S.C. 1995, c. 42, s. 73; S.C. 1997, c. 18, s. 92; S.C. 1999, c. 31, s. 68; 
S.C. 2002, c. 13, s. 64; S.C. 2011, c. 5, s. 2.] 


PRECEDENTS: 
Section 675(3): see The Practitioner's Criminal Precedents, Sixth Edition, Document 8.1. 


PRACTICE NOTES 
{675-1 Subject matter of appeal 


Any and all decisions made in the course of criminal trial proceedings are reviewable after conviction, 
including the decision of a trial judge to remove defence counsel? and all rulings on evidence. 
Charter of Rights 


The broad right of appeal from conviction includes appeals on constitutional Charter grounds.? 
Sentence 


A sentence cannot be reviewed on an appeal from conviction without a sentence appeal.^ A sentence appeal is appropriate 
where the accused seeks a discharge which was refused at trial.5 


Where leave to appeal in a sentence appeal has been denied in the course of an application for bail pending appeal, it 
cannot be raised and re-argued again.® 


The phrase "fixed by law" in s. 675 does not bar appellate review of a sentence, including a period of parole ineligibility, 
where the lesser punishment provisions of Charter s. 11(i) or s. 44(e) of the /nterpretation Act may apply so as to allow 
possible alteration of the terms of the accused's sentence." 


4675-2 Appeal after guilty plea 


In theory, an accused can appeal from conviction even after a plea of guilty, provided there is a basis in law 
to allow him to change his plea or to find his plea was invalid or that his admissions did not support the 
offence of which he was convicted — see 4686-6. 


4675-3 Parties 


The joinder of a summary conviction appeal with an indictable appeal applies even if the indictable appeal is 
only that of a co-accused.? By virtue of the combined effect of s. 37(6) of the Youth Criminal Justice Act and 
s. 675(3) of the Criminal Code, an appeal as of right lies to the Court of Appeal from verdicts of not criminally 
responsible on account of mental disorder rendered in youth court on informations charging summary 
conviction offences when those informations were dealt with at the same time as an information charging an 
indictable offence.? 

Re-opening appeal 


See cases under 9686-18. 
Death of appellant 


An appeal court has jurisdiction to allow an appeal by an accused to continue notwithstanding the death of the appellant but 
only in rare and exceptional circumstances.^ See {686-14 for a fuller discussion of this and other procedural issues. 


153-2 
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Appeals against sentence 


Section 687 provides the statutory basis for either the Crown or an accused to appeal against sentence. That 
section, together with The Practitioner’s Criminal Code commentary and annotations, is as follows: 


687. 


POWERS OF COURT ON APPEAL AGAINST SENTENCE — 


(1) Where an appeal is taken against sentence, the court of appeal shall, unless the sentence is one fixed by law, 
consider the fitness of the sentence appealed against, and may on such evidence, if any, as it thinks fit to require 
or to receive, 


(a) vary the sentence within the limits prescribed by law for the offence of which the accused was convicted; or 
(b) dismiss the appeal. 
(2) EFFECT OF JUDGMENT — 


A judgment of a court of appeal that varies the sentence of an accused who was convicted has the same 
force and effect as if it were a sentence passed by the trial court. 


[R.S.C. 1970, c. C-34, s. 614.] 
PRECEDENTS: 


Section 687(1), see The Practitioner's Criminal Precedents, Sixth Edition, Document 7.67. 


PRACTICE NOTES 
1687-1 General principles 


If circumstances justify, an accused can apply for an order that his sentence appeal proceed in advance of 
the conviction appeal.? Absent an error in principle, failure to consider a relevant factor, or an overemphasis 
of the appropriate factors, a Court of Appeal should only intervene to vary a sentence imposed at trial if the 
sentence is demonstrably unfit.? By virtue of s. 687(2), an appeal court's sentence varying that imposed at 
trial commences on the date that the accused was sentenced by the trial court.1° The rule on admissibility of 
fresh evidence on sentence appeals is the same as on appeals from conviction." 

Powers 


An appeal court does not have jurisdiction to return the matter to the trial court to impose a "proper" sentence. The Appeal 
Court must either vary the sentence or dismiss the appeal. Normally the analysis requires consideration of the fitness of the 
sentence imposed. However, an illegal sentence imposed is an error in law that requires the Appeal Court to impose a 
sentence without deference to the sentencing judge.'? 


Change in law 

Where there has been an intervening change in the law between sentencing and appeal, it is as though the sentencing 
judge has committed an error in principle, albeit for reasons beyond the judge's control, because relevant principles have 
not been considered. The Court of Appeal need not, therefore, defer to all of the trial judge's findings, and can proceed to 
re-sentence the accused in light of the new principles.'? 


Effect of jury verdict 


Where the factual implication of the jury's verdict is clear, the sentencing judge is bound to accept it and a sentence which 
is excessive in the light of the facts implied in the verdict will be reduced. Where on counts of dangerous driving causing 
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death and bodily harm, a jury finds guilt of dangerous driving simpliciter, the jury has negated the factor of causation. 
Therefore the consequence of death or bodily harm cannot be considered in sentencing.'4 


Reincarceration 


The principles governing reincarceration of an accused after a successful Crown appeal have been considered. Factors 
considered relevant are the seriousness of the offence, the accused's rehabilitative efforts and the impact on those efforts if 
reincarceration were to be imposed, length of time released, the difference in the sentence imposed and that imposed 
following appeal, and whether any measures other than reincarceration could be imposed that would serve to denounce 
and deter while still promoting rehabilitation.'5 It has been said that "where a sentenced person has made substantial 
progress towards rehabilitation, an appellate court may be reluctant to interrupt that ргосеѕ5”.16 and “one must be prepared 
to recognize that in certain instances reincarceration could work an injustice".!7 Where an intermittent sentence for sexual 
assault was set aside on Crown appeal as wholly inadequate, and an appropriate sentence of two years less one day's 
imprisonment substituted, but the accused had served the sentence imposed already, the substituted sentence was 
ordered stayed permanently.!? Even following an unsuccessful appeal by an offender, the appeal court has a discretion in 
rare cases to stay the execution of the remainder of their sentence. This discretion can be exercised in cases where to 
reincarcerate an offender who has completed the initial portion of their sentence would result in an injustice.!? 


4687-2 Joint submissions 


See 7718-3 Joint submissions. 


4687-3 Aboriginal offenders 


Where a sentencing judge does not properly take into account the circumstances of the Aboriginal offender 
as required by s. 718.2(e) of the Criminal Code, and fails to properly and adequately conduct the inquiry set 
out in Gladue, this amounts to an error justifying appellate intervention. It is unclear from Gladue how an 
appeal court should act where virtually no evidence has been adduced, either at trial or on the appeal, as to 
the appellant's circumstances as an Aboriginal offender. The court can order a further report in the nature of 
a pre-sentence report pursuant to s. 687(1) of the Criminal Code.? 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https/www.ontariocourts.ca/coa/files/rules- 
forms/criminal-rules-en.pdf С. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


2 R. v. Druken, [1998] 1 S.C.R. 978, 126 C.C.C. (За) 1, [1998] S.C.J. No. 43 (S.C.C.). But such is not reviewable 
immediately pre-conviction: Н. v. Sandhu, 2012 BCCA 73, [2012] В.С.Ј. No. 396 (B.C.C.A.). 


3 А.у. Keegstra (1995), 39 C.R. (4th) 205, 98 C.C.C. (За) 1, [1995] S.C.J. No. 41 (S.C.C.). 
4 R.v.W. (G.) (1999), 27 C.R. (5th) 203, 138 C.C.C. (3d) 23, [1999] S.C.J. No. 37 (S.C.C.). 


5 R.v. Fallofield (1973), 22 C.R.N.S. 342, 13 C.C.C. (2d) 450, [1973] B.C.J. No. 559 (B.C.C.A.); R. v. Christman (1973), 
22 C.R.N.S. 338, 11 C.C.C. (2d) 245n, [1973] A.J. No. 96 (Alta. C.A.); R. v. McInnis (1973), 23 C.R.N.S. 152, 13 C.C.C. 
(2d) 471, [1973] O.J. No. 2124 (Ont. C.A.). 


R. v. Perrier (2009), 293 Nfld. & P.E.I.R. 92, [2009] N.J. No. 308 (N.L.C.A.). 
В. v. Olah (1997), 115 C.C.C. (3d) 389, [1997] O.J. No. 1579 (Ont. C.A.). 
В. v. W. (M.), 2015 ONCA 644, [2015] О.Ј. No. 4899 (Ont. C.A.). 


R. v. Friesen, 2020 SCC 9, [2019] S.C.J. No. 100 (S.C.C.); Н. v. Agin (2018), 361 C.C.C. (За) 258, [2018] B.C.J. No. 
659 (B.C.C.A.); R. v. M. (L.), [2008] S.C.J. No. 31 (S.C.C.); R. v. W. (L.F.),[2000] 1 S.C.R. 132, 30 С.В. (5th) 73, 140 
C.C.C. (За) 539, [2000] S.C.J. No. 7 (S.C.C.); R. v. Stone, [1999] 2 S.C.R. 290, 24 C.R. (5th) 1, 134 C.C.C. (За) 353, 
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[1999] S.C.J. No. 27 (S.C.C.); А. v. M. (C.A.), [1996] 1 S.C.R. 500, 46 C.H. (4th) 269, 105 C.C.C. (3d) 327, [1996] 
S.C.J. No. 28 (5.С.С.); R. v. Shropshire (1995), 43 C.H. (4th) 269, 102 C.C.C. (За) 193, [1995] S.C.J. No. 52 (S.C.C.); 
А. v. Johnson (1996), 112 C.C.C. (За) 225, [1996] B.C.J. No. 2508 (B.C.C.A.); Н. v. Lacasse, 2015 SCC 64, [2015] 


S.C.J. No. 64 (S.C.C.). For cases involving sentencing where expected or unexpected immigration consequences 
arise, see {743.1 Immigration consequences. 


А. v. Kohl, [2009] О.Ј. No. 1150 (Ont. C.A.); Н. v. Crowe (1986), 55 Sask. Н. 9, [1986] S.J. No. 800 (Sask. C.A.); Н. v. 
Boyd (1979), 47 C.C.C. (2d) 369, [1979] O.J. No. 499 (Ont. C.A.). 


А. v. Lévesque, [2000] 2 S.C.H. 487, 36 C.H. (5th) 291, 148 C.C.C. (3d) 193, [2000] S.C.J. No. 47 (S.C.C.); R. v. 
Shropshire (1995), 43 C.R. (4th) 269, 102 C.C.C. (3d) 193, [1995] S.C.J. No. 52 (S.C.C.). 


А. v. Chickness, 2011 NSSC 225, [2011] N.S.J. No. 319 (N.S.S.C.). 
R. v. Bunn, [2000] 1 S.C.R. 183, 30 С.А. (5th) 86, 140 C.C.C. (3d) 505, [2000] S.C.J. No. 10 (S.C.C.). 
А. v. Brown (1991), 66 C.C.C. (За) 1, 6 С.В. (4th) 353, [1991] S.C.J. No. 57 (S.C.C.). 


В. v. Letkeman, 2021 MBCA 68, [2021] М.Ј. No. 219 (Man. C.A.); Н. v. J. (T.), 2021 ONCA 392, [2021] О.Ј. No. 3128 
(Ont. C.A.); R. v. Taylor, 2013 NLCA 42, [2013] N.J. No. 276 (N.L.C.A.). 


R. v. Dufour, 2015 ONCA 426, [2015] O.J. No. 3087 at рага. 11 (Ont. C.A.). See also R. v. Shi, 2015 ONCA 646, [2015] 
О.Ј. No. 4921 (Ont. C.A.). 


Н. v. Veysey, 2006 NBCA 55, [2006] N.B.J. No. 365 at para. 32 (N.B.C.A.). The Court added as a relevant factor 
"whether any delay is attributable to one of the parties". 


R. v. Shalley, [2005] М.Ј. No. 466 (Man. C.A.). 


R. v. Gray, 2021 ONCA 86, [2021] O.J. No. 626 (Ont. C.A.); Н. v. Proulx, 2000 SCC 5, [2000] S.C.J. No. 6 at para. 132 
(S.C.C.); А. v. Ghadban, 2015 ONCA 760, [2015] O.J. No. 5824 (Ont. C.A.); Н. v. Sinclair, 2012 MBCA 24, [2012] М.Ј. 
No. 102 at para. 21 (Man. C.A.). 
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(1) 
When an inmate notice of appeal is received by the Registrar, the Registrar shall forthwith transmit a copy 
of it to the registrar of the Superior Court of Justice or the clerk of the Ontario Court of Justice, as the case 


may be, for the region and courthouse where the proceedings giving rise to the order under appeal were 
held. 


(2) 

Upon receipt of a notice of appeal, unless it is otherwise directed or ordered by the court or a judge, the 
registrar of the Superior Court of Justice or the clerk of the Ontario Court of Justice, as the case may be, 
shall forthwith send to the Registrar: 


a. 


All original papers, documents and exhibits, whether in paper or electronic format, capable of reproduction 
that were before the court with respect to the proceedings giving rise to the order under appeal; and 


b. 


Where applicable, a list of documents and exhibits incapable of reproduction that were before the court 
with respect to the proceedings giving rise to the order under appeal; and 


с. 


Where applicable, a list of documents and exhibits under seal that were before the court with respect to the 
proceedings giving rise to the order under appeal. 
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(3) 

Where possible: 

a. 

All materials sent to the Registrar pursuant to paragraph 54(2)(a) shall be copies rather than originals; and 
b. 


Where an exhibit was filed in the lower court in an electronic format, it shall be transmitted to the Registrar 
in the same format. 


(4) 


Where a registrar or a clerk sends material under paragraph 54(2)(a) that includes material under seal, they 
shall segregate the sealed material from the other material, clearly identify it as being sealed material and 
attach a copy of the list of sealed documents and exhibits produced pursuant to paragraph 54(2)(c). 


(5) 


The registrar of the Superior Court of Justice or the clerk of the Ontario Court of Justice, as the case may 
be, shall not send to the Registrar any papers, documents or exhibits incapable of reproduction unless so 
ordered by the court or a judge. 


(6) 


Upon receipt of the materials from the Superior Court of Justice or Ontario Court of Justice described in 
subrule 54(2), the Registrar shall notify the Attorney General that they are available, and all material not 
under seal shall be released to the Attorney General upon the Attorney General’s request. 


(7) 


Where the Attorney General seeks access to material under seal sent to the Registrar pursuant to subrule 
54(2), they shall bring a motion on notice to all parties to vary a sealing order to allow for the release of 
materials to facilitate the preparation of appeal materials. 


(8) 


The Registrar shall not release any material under seal unless so ordered by the court or a judge. 


Footnote(s) 
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Reasons for Seeking Extension of Time to Be Set Out in Notice of Appeal 
(1) 


If the notice of appeal in Form 20 is not served and filed within the time limited by rule 8, the appellant shall 
set out in the place provided therefor in Form 20 the reasons they are seeking an extension of time. 


Extension of Time for Inmate Appeal May Be Granted by a Judge 
(2) 


An extension of time relating to an inmate appeal may be granted by a judge, and the endorsement to that 
effect shall constitute an order extending the time. 


Notice to Attorney General 

(3) 

In all cases where the notice of appeal in an inmate matter is served and filed six months or more after the 
time for serving and filing has expired, and in any other case where the judge considers it appropriate, the 
Registrar shall give notice to the Attorney General of the application. 

Written Submissions by Attorney General and Reply Submissions 


(4) 


If the application for an extension of time is opposed, within ten days of receiving the notice of the 
application, the Attorney General shall file with the Registrar a written response to the application, and the 
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Registrar shall forward a copy of the response to the appellant together with a notification that they may 
make written submissions in reply within ten days of receiving the response. 


Referral to Criminal Panel 

(5) 

If, after reviewing the submissions of the appellant and, when provided, the Attorney General, the judge to 
whom the application is made under this rule is of the opinion that an extension of time should be refused, 


the judge shall prepare reasons for the refusal, and the file shall then be referred to two members of the 
criminal panel. 


(6) 


The decision of the majority of the three judges shall be the decision of the court on the application for an 
extension of time. 


(7) 


The reasons given by the court on the application shall be sent to the appellant and to the Attorney 
General. 


Notice of Decision 
(8) 


The Registrar shall notify both the appellant and the Attorney General of the decision in any application for 
an extension of time in an inmate appeal. 


Footnote(s) 
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56. APPLICATIONS FOR LEAVE TO APPEAL IN SUMMARY CONVICTION APPEALS 


When an application for leave to appeal from the decision of the summary conviction appeal court is 
brought as an inmate appeal: 


a. 


The appellant shall set out in the place provided therefor in Form 20 the reasons they are seeking leave to 
appeal; and 


b. 


Unless otherwise directed or ordered by the court or a judge, the application for leave to appeal shall be 
heard at the same time as the appeal, should leave be granted. 


PRACTICE COMMENTARY 

{56-1 

Summary conviction appeals 

Historically, appeals from Summary Conviction Appeal decisions brought pursuant to s. 839 of the Criminal Code, 
which require “leave” of the court, would routinely be heard by the Court of Appeal for Ontario without the necessity 
of formally obtaining leave. However, the current practice of the court is to grant leave sparingly. As the court has 
noted, granting leave in such appeals should be “the exception and not the norm".? Generally, leave will only be 
granted in those cases where the issue to be advanced is of some importance beyond the circumstances of the 


appellant’s case or where there appears to have been a clear error in the lower court.? 


Leave is granted sparingly because it involves a "second" level of appellate review. However, where the Crown has 
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successfully appealed before the Summary Conviction Appeal Court to overturn an acquittal, or an appellant seeks 
redress in the Court of Appeal for Ontario, different considerations may apply as it is not a “second” level of 
appellate review at that point.^ 


Pursuant to s. 839(1) of the Criminal Code, a single judge is still permitted to determine an application for leave to 
appeal before the appeal hearing. In a case where there is no merit in the proposed grounds of appeal, 
determination of an application for leave by a single judge is expeditious, cost-effective and entirely fair.” A full 
panel of the court does not have jurisdiction to revisit the decision of a single judge denying? or granting’ leave to 
appeal under s. 839(1) of the Criminal Code. The only further level of appeal would be by way of application for 
leave to appeal pursuant to the Supreme Court of Canada from a final order as provided for in s. 40 of the Supreme 
Court Act. 


Rule 25 provides that Applications for Leave to Appeal will be heard in writing after the filing of a Combined Notice 
of Application for Leave to Appeal and Notice of Appeal. If leave is granted, no other grounds than those set out in 
the application can be argued. The Rule also requires that the Application for Leave to appeal be perfected within 
60 days of filing of the Combined Notice or within 60 days after receipt of the transcript where additional transcript is 
required. The panel will generally not provide reasons for allowing or refusing leave to appeal. If leave is granted, 
no further materials need be filed by the parties. 


Footnote(s) 
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2 R.v.R.(R)), [2008] O.J. No. 2468 (Ont. C.A.). 


3 В. v. R. (R.), [2008] O.J. No. 2468 (Ont. C.A.). R. v. R. (R.) is the leading case in Ontario and was applied in the 
following decisions, among others: R. v. Torsney, [2009] O.J. No. 2638, 81 M.V.R. (5th) 212 (Ont. C.A.); R. v. Pea, 


[2008] O.J. No. 3887, 93 O.R. (За) 67 (Ont. C.A.); R. v. Im, [2009] O.J. No. 373, 242 C.C.C. (3d) 77 (Ont. C.A.); R. v. 
Price, [2010] O.J. No. 3258, 266 O.A.C. 97 (Ont. C.A.); Н. v. Panko, [2010] O.J. No. 4258, 276 O.A.C. 49 (Ont. C.A.); 
R. v. Bresnark, [2013] O.J. No. 2195, 2013 ONCA 320 (Ont. C.A.). 


4 R.v. Mackay, [2012] O.J. No. 4630 (Ont. С.А.); R. v. O'Meara, [2012] O.J. No. 2752, 2012 ONCA 420 (Ont. C.A.); Н. v. 
Lu, [2013] O.J. No. 2222, 2013 ONCA 324 (Ont. C.A.), leave to appeal refused [2013] S.C.C.A. No. 313 (S.C.C.). 


5 Н. у. Metin, [2013] O.J. No. 176, 113 O.R. (За) 716 (Ont. C.A.). 


6 R.v. Scherba, [2001] O.J. No. 2235 (Ont. С.А.); R. v. Gelz, [1990] B.C.J. No. 682, 55 C.C.C. (За) 425 (B.C.C.A.); R. v. 
Lighting, [1993] A.J. No. 404 (Alta. C.A.); R. v. Gillespie, [1997] M.J. No. 215, 115 C.C.C. (3d) 461 (Man. C.A.), leave to 
appeal to refused [1997] S.C.C.A. No. 327, [1997] 3 S.C.R. ix (S.C.C.); Н. v. Graton, [1994] J.Q. no. 357 (Que. C.A.). 


7  H.v. B.C. Tel, [2002] В.С... No. 1250, 165 C.C.C. (3d) 470 (B.C.C.A.). 
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57. TRANSCRIPTS 


Application of Rules Regarding Transcripts to Inmate Appeals 
(1) 


Subject to the subrules set out below that are specifically applicable to transcripts for inmate appeals, the 
rules regarding transcripts apply to inmate appeals as appropriate and with necessary modifications. 


Transcripts to Be Ordered by Registrar 
(2) 


Upon receipt of an inmate notice of appeal, in consultation with the Attorney General, the Registrar shall 
order the following transcripts forthwith: 


a. 

Transcripts of rulings identified in the notice of appeal as being relevant to a ground of appeal; and 
b. 

In respect of an appeal against conviction only in a case that was tried by judge alone: 

i. 

The closing submissions of counsel; and 
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The reasons for judgment. 
с. 


In respect of an appeal against conviction only in а case that was tried by judge and jury: 


The closing addresses of counsel; 


The pre-charge conference; 

iii. 

The charge to the jury (including any questions from the jury, objections to the charge, or re-charge); and 
iv. 

The verdict. 

d. 


In respect of an appeal against conviction and sentence in a case that was tried by judge alone: 


The closing submissions of counsel; 


The reasons for judgment; 

iii. 

The submissions on sentence; and 
iv. 

The reasons for sentence. 

e. 


In respect of an appeal against conviction and sentence in a case that was tried by judge and jury: 


The closing addresses of counsel; 
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The pre-charge conference; 

iii. 

The charge to the jury (including any questions from the jury, objections to the charge, or re-charge); 
iv. 

The verdict; 

v. 

The submissions on sentence; and 

vi. 


The reasons for sentence. 


In respect of an appeal against sentence only in a case that was tried by judge alone: 


The reasons for judgment; 


The submissions on sentence; and 


The reasons for sentence. 


g. 


In respect of an appeal against sentence only in a case that was tried by judge and jury: 


The charge to the jury (including any re-charge); 


The verdict; 
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The submissions on sentence; and 
iv. 


The reasons for sentence. 


In respect of an appeal against either conviction or sentence in a case where the appellant pleaded guilty to 
some or all of the charges: 


The guilty plea proceedings; 


The submissions on sentence; 
iii. 
The reasons for sentence; and 
iv. 


If applicable, any other transcript required under other subsections of this rule; and 


In respect of an appeal from the decision of a judge of the Superior Court of Justice not sitting as a trial 
judge: 


The transcript of the Superior Court of Justice judge’s reasons for judgment, if delivered orally, which shall 
be included in the appeal book pursuant to paragraph 58(2)(h). 


(3) 


Subject to paragraph 57(2)(i), in respect of an appeal from the decision of a judge of the Superior Court of 
Justice not sitting as a trial judge: 


a. 
The transcript of the proceedings in the Ontario Court of Justice as it was submitted on appeal or 
application to the Superior Court of Justice shall be obtained from the Superior Court of Justice pursuant 


to subrule 54(2) and included as part of the appeal book pursuant to paragraph 58(2)(h); and 


b. 
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A transcript of the proceedings in the Superior Court of Justice is not required. 

(4) 

The Registrar may order such other transcripts as may be suggested by the Attorney General. 

(5) 

The appellant may make a motion to a judge for additional transcripts to be ordered. 

Certificate of Transcript Order 

(6) 

Within 15 days of receiving an order for a transcript pursuant to this rule, the authorized court 
transcriptionist shall complete a certificate of transcript order in Form 14 and send the completed 
certificate to the Registrar along with a copy to the Attorney General. 

Timelines for Completion of Transcript 

(7) 


Unless otherwise directed or ordered by a practice direction, the court, a judge or the Registrar, all 
transcripts under this rule shall be completed as follows: 


a. 
In an appeal from the decision of a judge of the Superior Court of Justice not sitting as a trial judge where 
no transcript is required other than the transcript of the Superior Court of Justice judge’s orally delivered 
reasons for judgment, no later than 30 days after the date the transcript was ordered; 


b. 


In an appeal from sentence only, other than where a sentence under Part XXIV (Dangerous Offenders) was 
sought, no later than 45 days after the date the transcript was ordered; and 


С; 
In all other inmate appeals, no later than 60 days after the date the transcript was ordered. 
Certificate of Transcript Completion 

(8) 


Upon completion of the transcript, the authorized court transcriptionist shall forthwith send a certificate of 
transcript completion in Form 16A to the Registrar along with a copy to the Attorney General. 


Delivery of Transcripts 


(9) 
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Upon payment, the authorized court transcriptionist shall forthwith send a searchable electronic copy of 
the transcript to the Registrar and to the Attorney General. 


(10) 


If the transcript is also produced in paper format, upon payment, the authorized court transcriptionist shall 
deliver all copies of the transcript to the Registrar, who will then deliver any copies of the transcript for the 
Attorney General to the Attorney General. 
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58. APPEAL BOOKS 


Preparation of Appeal Book by Attorney General 
(1) 


The Registrar shall request the Attorney General to prepare the appeal books for the use of the court and 
the appellant. 


Contents of Appeal Book 

(2) 

The appeal book shall contain, in the following order: 
a. 


A table of contents describing each document by its nature and date, and in the case of an exhibit, by 
exhibit number or letter; 


b. 

A copy of the notice of appeal and any supplementary notice of appeal; 
с. 

А copy of the information or indictment, including all endorsements; 


d. 
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A copy of the formal order or decision appealed from, if any, as signed and entered; 
e. 
A copy of the reasons for judgment and any other rulings relevant to an issue on the appeal, if not included 


in the transcripts ordered, together with a further typed or printed copy if the reasons and/or ruling(s) are/is 
handwritten; 


Copies of any exhibits capable of reproduction, whether in paper or electronic format, filed at the trial that 
are relevant to an issue on the appeal; 


g. 
Where the appeal is or includes an appeal against sentence, copies of the pre-sentence report (if any), the 
criminal record of the person who has been sentenced (if any), and any exhibits capable of reproduction, 
whether in paper or electronic format, filed on the sentencing proceedings that are relevant to an issue on 
the appeal; 

h. 


Where the appeal is from the decision of a Superior Court of Justice judge not sitting as a trial judge, a 
copy of all material relevant to the application or appeal that was before the Superior Court of Justice, 
including the reasons for judgment from the Ontario Court of Justice that were reviewed by or appealed to 
the Superior Court of Justice (with a further typed or printed copy if the reasons are handwritten), the 
notice of appeal or application, the factums and the transcript of the proceedings in the Ontario Court of 
Justice as it was submitted on appeal or application to the Superior Court of Justice. 


A copy of all transcripts ordered and obtained under rule 57; and 
j. 


A copy of any notice of constitutional question served in accordance with s. 109 of the Courts of Justice 
Act and proof of service upon the Attorney General and the Attorney General of Canada. 


Attorney General to Provide Copies of Appeal Books 
(3) 


The Attorney General shall deliver the appeal book to the appellant and file the appeal book with the 
Registrar. 


Registrar May Excuse Compliance 
(4) 


A judge or the Registrar may, in an appropriate case, excuse the Attorney General from complying with 
some or all of the requirements of this rule. 
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(1) 


An inmate appeal may be listed for hearing upon the request of the Attorney General or upon the direction 
of a judge. 


(2) 

Separate from the issue of how an appellant who is in custody shall appear before the court, which is 
governed by rule 60, the court may specify by practice direction or the court or a judge may direct or order 
how an inmate appeal (or a motion or an appearance in reference to an inmate appeal) shall be heard or 


how the manner of hearing for an inmate appeal (or a motion or an appearance in reference to an inmate 
appeal) shall be determined. 


(3) 

Factums are not required for an inmate appeal. 

(4) 

A certificate of perfection is not required for an inmate appeal. 
PRACTICE COMMENTARY 

{59-1 

Self-represented applicants 


Where Legal Aid has been refused and the appellant does not otherwise have the means to retain counsel or the 
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ability to adequately present his or her appeal to the court, an application may be made to a judge of the court 
pursuant to s. 684(1) of the Criminal Code for the appointment of counsel. 


In cases where no counsel has been retained or appointed, the Court of Appeal for Ontario offers a pro bono duty 
counsel program where lawyers with appellate experience volunteer to argue inmate appeals on behalf of the 
unrepresented inmates/litigants. The Ontario Inmate Appeal Duty Counsel Program has launched a website setting 
out their mandate and counsel who participate in the program: htto:/www.appealsdutycounsel.com/about ГЇ, A 
similar program is offered for Provincial Offences Act proceedings that come before the Court of Appeal for Ontario 
where leave to appeal is sought by unrepresented litigants. It should be noted, however, that the availability of pro 
bono duty counsel is not a basis to deny an appointment under s. 684(1) of the Criminal Code.” The criteria that 
must be met in s. 684(1) of the Criminal Code before counsel will be appointed are not unconstitutional. 


Footnote(s) 
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60. PRESENCE OF APPELLANT 
Monitoring Progress of Appeal 


(1) 


A judge or the Registrar may direct that an appellant who is in custody be brought before a judge at the 
sittings of inmate appeals to monitor the progress of the appeal. 


(2) 

Unless otherwise directed by a practice direction, after considering any input from the appellant and the 
Attorney General, a judge shall direct whether the appellant’s appearance before the court to monitor the 
progress of the appeal will be in person, by videoconference or by audioconference. 

Motions 


(3) 


Unless a motion is in writing, an appellant who is in custody shall be brought before a judge or the court to 
argue a motion. 


(4) 
Unless otherwise directed by a practice direction, after considering any input from the appellant and the 
Attorney General, a judge shall direct whether the appellant’s appearance before the court to argue a 


motion will be in person, by videoconference or by audioconference. 


Appeals 
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(5) 


Unless an appeal is in writing, an appellant who is in custody shall be brought before the court to argue an 
appeal. 


(6) 


Unless otherwise directed by a practice direction, after considering any input from the appellant and the 
Attorney General, a judge shall direct whether the appellant’s appearance before the court to argue the 
appeal will be in person, by videoconference, so long as the appellant has access to legal advice, or by 
audioconference, so long as the appellant consents. 


Footnote(s) 
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61. APPEALS IN WRITING 


Further Written Submissions 

(1) 

Where the appellant in an inmate appeal requests that their appeal be dealt with as an appeal in writing, the 
Registrar shall deliver to the appellant a notification that the appellant has the right to present further 
written submissions within 30 days of receiving the appeal book. 

Appeal to Be Considered Initially by Single Judge 

(2) 


When the appellant’s further written submissions have been received, or the time for submitting them has 
expired, the appeal shall be referred to a judge for consideration. 


Procedure Where Judge Considers Appeal Should Be Dismissed 
(3) 
If the judge considers that the appeal does not have sufficient merit to require argument from the Attorney 


General, the judge shall write draft reasons for judgment dismissing the appeal and shall refer the appeal 
with the draft reasons to two members of the criminal panel. 


(4) 


If two members of the criminal panel agree with the judge and sign the reasons for judgment, the appeal 
shall be dismissed, and the reasons for dismissal dealt with as if the reasons were a reserved judgment. 
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(5) 


If one of the two members of the criminal panel considers that written submissions should be required 
from the Attorney General, the provisions of subrules 61(6)-(9) apply. 


Procedure Where Judge Requires Argument from Attorney General 
(6) 
If the judge considers that the appeal has sufficient merit to require argument from the Attorney General, 


the judge shall so endorse the file, whereupon the Registrar shall notify the Attorney General and deliver to 
the Attorney General any further written submissions of the appellant provided under subrule 61(1). 


(7) 


Within 20 days of the being notified by the Registrar pursuant to subrule 61(6), the Attorney General shall 
file with the Registrar its written submissions in answer to the appeal. 


(8) 


If the Attorney General’s submissions are produced in paper format, the Attorney General shall file four 
copies with the Registrar. 


(9) 

Where the Attorney General has filed written submissions pursuant to subrules 61(7)-(8), the Registrar shall 
deliver a copy of the submissions to the appellant together with a notification that they may make written 
submissions in reply within 14 days of receiving the written submissions of the Attorney General from the 
Registrar. 

(10) 

When the appellant’s written submissions in reply have been received, or the time for submitting them has 
expired, the appeal shall be referred for disposition to the criminal panel, which shall give written reasons 
for judgment, to be dealt with as if the reasons were a reserved judgment. 

Criminal Panel May Require Oral Submissions 


(11) 


Notwithstanding subrule 61(10), the criminal panel considering the appeal under that subrule may direct 
that the appeal be listed for oral submissions instead. 


(12) 
The Registrar shall fix the date for the oral submissions and notify the parties. 
(13) 


An appellant who is in custody shall be brought before the panel for the oral submissions. 
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(14) 


Unless otherwise directed by a practice direction, after considering any input from the appellant and the 
Attorney General, a judge shall direct whether the appellant’s appearance before the panel for the oral 
submissions will be in person, by videoconference, so long as the appellant has access to legal advice, or 
by audioconference, so long as the appellant consents. 


Footnote(s) 
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62. APPEAL CONVERSION 


A judge may, on the motion of one of the parties, make an order converting an inmate appeal to an in- 
person appeal, or an in-person appeal to an inmate appeal. 


Footnote(s) 
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63. APPLICATION 


(1) 

This part applies to appeals from orders made under Part XX.1 — Mental Disorder of the Code. 

(2) 

This part does not apply to appeals under Part ХХІ — Appeals – Indictable Offences of the Code from a 


finding that an accused is not criminally responsible under s. 16 of the Code or unfit to stand trial under s. 
2 of the Code. 


(3) 

Except where otherwise specified or inconsistent with this part, the remainder of the rules apply to appeals 
from orders made under Part XX.1 — Mental Disorder of the Code as appropriate and with necessary 
modifications. 

PRACTICE COMMENTARY 

463-1 

Mentally ill appellants As the Criminal Code is silent in terms of the procedure to be followed on an appeal where 
the fitness of the accused may be an issue, the court may consider the appeal of an appellant who is unfit provided 


that there are sufficient procedural protections in place to ensure that the process is fair.? 


Under s. 672.11(b) of the Criminal Code, any court with jurisdiction over the accused may order an assessment of 
his or her mental condition to determine whether, at the time of the commission of the offence, he or she was 
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suffering from a mental disorder so as to be exempt from criminal responsibility. Pursuant to this section, counsel, 
including counsel as amicus curiae, may apply to the Court of Appeal for an order directing such assessment. Such 
application was rejected in R. v. Saameh;? for many reasons, including that the appellant and the Crown both 
opposed the amicus curiae's application, the appellant was fit at trial and the medical evidence did not demonstrate 
the necessity for the requested assessment. Finally, the utility of the order was questioned where the appellant 
indicated that he would not participate in the assessment. 
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2 R.v. Та, [2002] O.J. No. 1453, 58 O.R. (3d) 737 (Ont. C.A.); R. v. Pietrangelo, [2008] O.J. No. 2236 (Ont. C.A.). 
3 [2006] O.J. No. 646, 207 O.A.C. 222 (Ont. C.A.). 
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64. DEFINITIONS 


In this part, where necessary: 

a. 

“hospital” includes an institution; and 
b. 


“person in charge” includes a senior official. 
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65. HEARING TO BE EXPEDITED 


All hearings of appeals from orders made under Part XX.1 shall be expedited by the court. 
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66. NOTICE OF APPEAL 


Form for Notice of Appeal 

(1) 

An appeal under s. 672.72 of the Code shall be commenced by a notice of appeal in Form 21, regardless of: 
a. 


Whether the appellant is the accused, the Attorney General or the person in charge of the hospital where 
the accused is in custody or to which the accused reports; 


b. 

Whether the accused is in or out of custody; and 

с. 

Whether the accused is or is not represented by a lawyer. 

Serving and Filing Notice of Appeal 

(2) 

The appellant shall serve the notice of appeal within 15 days after the day on which the appellant is 


provided with a copy of the reasons for the disposition or placement decision, unless the court or a judge 
grants an extension of time. 
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(3) 


The appellant shall serve and file the notice of appeal in the following manner unless otherwise directed or 
ordered by the court or a judge: 


a. 


Where the appellant is the accused: 


And is not represented by a lawyer, by delivering the notice of appeal to the person in charge of the 
hospital in which the accused is in custody or to which the accused reports. The person in charge of the 
hospital shall then file forthwith the notice of appeal with the Registrar and shall provide the accused with 
proof of filing. 


And is represented by a lawyer, by serving the notice of appeal on each of the Attorney General and the 
person in charge of the hospital in which the accused is in custody or to which the accused reports and 
filing the notice of appeal with the Registrar within 10 days after service. 


b. 


Where the appellant is the Attorney General, by personally serving the notice of appeal on the accused or, 
with agreement of the lawyer who represented or assisted the accused at the hearing that is the subject of 
the appeal, serving that lawyer and serving the person in charge of the hospital in which the accused is in 
custody or to which the accused reports and then filing the notice of appeal with the Registrar within 10 
days after service. 


с. 
Where the appellant is the person in charge of the hospital, by personally serving the notice of appeal on 
the accused or, with agreement of the lawyer who represented or assisted the accused at the hearing that 


is the subject of the appeal, serving that lawyer and serving the Attorney General and then filing the notice 
of appeal with the Registrar within 10 days after service. 


d. 
In any appeal where the notice of appeal raises a constitutional question as set out in s. 109 of the Courts 


of Justice Act, the appellant must also serve the Attorney General of Ontario and the Attorney General of 
Canada. 


(4) 
Where the appellant is the accused and is not represented by a lawyer, if the notice of appeal is not served 


within the time prescribed by this rule, the court will treat the notice of appeal as a request for an extension 
of time, and the accused shall set out the grounds for seeking an extension of time in the notice of appeal. 


(5) 
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Where the appellant is the Attorney General or the person in charge of the hospital, they shall make best 
efforts to effect service of the notice of appeal on the accused, as well as any other document, in a manner 
that is sensitive to the accused’s needs and circumstances, including the time of day, and whether service 
is delivered by an officer in uniform or plainclothes. 

Duty on Person in Charge of Hospital to Supply Form and File and Deliver Material 

(6) 


The person in charge of a hospital in which the accused is in custody or to which the accused reports shall 
supply a blank notice of appeal in Form 21 to an accused upon request. 


(7) 


Upon receiving a notice of appeal from an accused, the person in charge of the hospital in which the 
accused is in custody or to which the accused reports shall: 


a. 

Endorse on the notice of appeal the date the notice of appeal was received from the accused; 

b. 

Retain a copy of the notice of appeal; and 

с. 

Forthwith deliver a copy of the notice of appeal to the Registrar. 

(8) 

The person in charge of a hospital in which the accused is in custody or to which the accused reports shall 
forthwith deliver to the accused any documents sent to the accused by the Registrar, the Attorney General 
or Legal Aid Ontario, and shall inform the Registrar, the Attorney General or Legal Aid Ontario, as 
applicable, of having done so. 

Duty on Registrar to Provide Copies of the Notice of Appeal 

(9) 

Upon receipt of a notice of appeal, the Registrar shall provide forthwith a copy of the notice of appeal to the 
court or Review Board that made the disposition or the Review Board that made the placement decision, 
the Attorney General (except where the Attorney General is the appellant), and to Legal Aid Ontario. 
Original Papers and Exhibits 


(10) 


Upon receipt of the notice of appeal, the court or Review Board shall transmit forthwith, and no later than 
within 15 days, to the Registrar and, where possible, also to the Attorney General, copies of: 
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a. 
The disposition or placement decision; 
b. 


All exhibits capable of reproduction, whether in paper or electronic format, filed at the hearing before the 
court or the Review Board; and 


с. 
All other material in its possession respecting the hearing. 
(11) 


Where the court or Review Board transmits material under subrule 66(10) that includes disposition 
information it withheld from the accused or any other party under s. 672.51(3) or (5) of the Code, the court 
or Review Board shall segregate the withheld information from the other material and clearly identify it as 
being withheld information under one or both of those subsections. 


(12) 


Subject to any restrictions arising from withheld information, upon the request of the party responsible for 
preparing the appeal book, the Registrar shall forward this material to the party forthwith. 


PRACTICE COMMENTARY 
{66-1 
Notice of Appeal – change of election 


Where an accused has elected to be tried by a court composed of judge alone and appeals that conviction to the 
Court of Appeal for Ontario, unless the appellant expressly requests that the court direct on a new trial order that 
the trial be before a judge and jury, the election previously made by the accused stands (see s. 686(5)(b) of the 
Criminal Code). However, the court may permit the appellant to amend the Notice of Appeal prior to the disposition 
of the appeal on its merits.? This can also be done on the hearing of the appeal.? As a matter of practice, counsel 
should include in their Notice of Appeal the following language in respect of the relief sought: "That an acquittal be 
entered or a new trial ordered by judge and jury pursuant to s. 686(5)(a) of the Criminal Code." Where the language 
used by the appellant is ambiguous as to what was being requested but the intention was to change the election, 
the court should give effect to the appellant's intention.^ 


Footnote(s) 
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3 Н. v. Messer, [2013] N.B.J. No. 185, 2013 NBCA 39 (N.B.C.A.). 
4 Н. у. Dawson, [1997] N.S.J. No. 240, 162 N.S.H. (2d) 154 (N.S.S.C.). 
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67. TRANSCRIPT 

Application of Rules Regarding Transcripts to Appeals from Orders Made under Part XX.1 of the Code 

(1) 

Subject to the subrules set out below that are specifically applicable to transcripts for appeals from orders 


made under Part XX.1 of the Code, the rules regarding transcripts apply to these appeals as appropriate 
and with necessary modifications. 


(2) 


References elsewhere in these rules to an authorized court transcriptionist shall, in this part of the rules, 
also encompass a transcriptionist. 


Ordering of Transcript by Hospital or Attorney General 

(3) 

Unless otherwise directed or ordered by the court or a judge and subject to subrule 67(4): 

a. 

In appeals brought by the Attorney General or person in charge of the hospital in which the accused is in 
custody or to which the accused reports, within 15 days of filing the notice of appeal, the party bringing the 


appeal shall order the transcript of the proceedings before the court or Review Board; and 


b. 
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In all other appeals, the court shall order the Attorney General to order the transcript of the proceedings 
before the court or Review Board. 


Registrar May Excuse Compliance 

(4) 

Where the appellant is the accused and is represented by a lawyer, in an appropriate case or where the 
parties consent, the Registrar may excuse the Attorney General from complying with paragraph 67(3)(b), 
and the accused’s lawyer shall order the transcript of the proceedings. 

Contents of Transcript 


(5) 


Unless otherwise directed or ordered by a practice direction, the court or a judge, the transcript of the 
proceedings shall include: 


a. 


Where the appeal is from a disposition by the court following a finding of unfitness, all evidence and 
proceedings, including submissions, relating to the fitness issue and the disposition resulting therefrom; 


b. 

Where the appeal is from a disposition by the court following a verdict of not criminally responsible on 
account of mental disorder, all evidence and proceedings, including submissions, following the verdict; 
and 


с. 


Where the appeal is from a disposition or placement decision by the Review Board, all evidence апа 
proceedings, including submissions, before the Review Board. 


Timeline for Completion of Transcript 
(6) 


Unless otherwise directed or ordered by a practice direction, the court or a judge, all transcripts under this 
rule shall be completed no later than 45 days after the date the transcript was ordered. 


Agreed Statement of Facts in Some Cases 
(7) 


Where the appeal is from a disposition following a finding of unfitness and the issue of fitness was 
postponed under s. 672.25(2) of the Code: 


a. 
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If the accused is represented by a lawyer, the parties shall prepare an agreed statement of facts as to the 
evidence heard in respect of the offence, which shall be included in the appeal book; and 
b. 


If a lawyer has been appointed amicus curiae, if possible, the parties shall prepare an agreed statement of 
facts as to the evidence heard in respect of the offence, which shall be included in the appeal book. 


(8) 


In the event of difficulty with agreeing on the statement of facts, any party may, on notice, bring a motion 
for directions. 


Serving and Filing Copies of Transcript 


(9) 


The party responsible for preparing the appeal book shall serve the transcript on each of the other parties 
to the appeal, including amicus curiae, if appointed, and then shall file the transcript with the court at the 
same time as they serve and file the appeal book pursuant to the timeline set out in subrule 68(6). 


Footnote(s) 
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68. APPEAL BOOKS 


Contents of Appeal Book 

(1) 

The appeal book shall contain, in the following order: 
a. 


A table of contents describing each document by its nature and date, and in the case of an exhibit, by 
exhibit number or letter; 


b. 
A copy of the notice of appeal and any supplementary notice of appeal; 
с. 


А copy of the information or indictment, including all endorsements, where included in the original papers 
and exhibits transmitted by the court or Review Board under subrule 66(10); 


d. 
A copy of the disposition or placement decision; 


е. 
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A copy of the reasons for the disposition or placement decision; 


f. 


A copy of any order made under s. 672.76 of the Code, any other order or direction made in respect of the 
appeal and any agreement made by the parties; 


g. 

Copies of all exhibits capable of reproduction, whether in paper or electronic format, filed at the hearing 
before the court or the Review Board that are relevant to an issue on the appeal, except disposition 
information which has been withheld from the accused or any other party under s. 672.51(3) or (5) of the 
Code; 

h. 


A copy of the agreed statement of facts, if any; and 


A copy of any notice of constitutional question served in accordance with s. 109 of the Courts of Justice 
Act or rule 11 of the Review Board's Rules of Procedure and proof of service upon the Attorney General of 
Ontario and the Attorney General of Canada. 

Material May Be Omitted 

(2) 


With the consent of the parties or as directed by the court or a judge, some or all of the material referred to 
in subrule 68(1) may be omitted from the appeal book. 


Format of Appeal Book 
(3) 


Subrules 39(5)-(8) regarding the format of an appeal book apply with necessary modifications to the appeal 
books required by this rule. 


Preparation of Appeal Book by Hospital or Attorney General 

(4) 

Unless otherwise directed or ordered by the court or a judge and subject to subrule 68(5): 
a. 


In appeals brought by the person in charge of the hospital in which the accused is in custody or to which 
the accused reports, the person in charge of the hospital shall prepare the appeal book; and 


b. 
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In all other appeals, the Attorney General shall prepare the appeal book. 


Registrar May Excuse Compliance 


(5) 


Where the appellant is the accused and is represented by a lawyer, in an appropriate case or where the 
parties consent, the Registrar may excuse the Attorney General from complying with paragraph 68(4)(b), 
and the accused’s lawyer shall prepare the appeal book. 


Serving and Filing Appeal Books 
(6) 


Unless otherwise directed or ordered by a practice direction, the court or a judge, the party responsible for 
preparing the appeal book shall serve the appeal book on each of the other parties to the appeal, including 
amicus curiae, if appointed, and then shall file the appeal book with the court within 30 days after the 
transcript has been delivered to the party responsible for preparing the appeal book or within 30 days after 
the original papers and exhibits have been received by the party responsible for preparing the appeal book, 
whichever is later. 


Registrar May Excuse Compliance 
(7) 


The court, a judge or the Registrar may, in an appropriate case, excuse a party from complying with some 
or all of the requirements of this rule. 


Footnote(s) 
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Titles of Factums 

(1) 

Subject to subrule 69(2), the appellant shall serve and file a factum, titled “Appellant’s Factum”. 
(2) 


Where the appellant is the accused and is not represented by a lawyer, the filing of an appellant’s factum is 
optional. 


(3) 
Subject to subrules 69(4) and (5), all other parties to the appeal shall each serve and file a factum titled 
"Factum of the Respondent [name of party]", unless they have communicated to the court and to the other 


parties in writing that they are adopting the position of another party or that they are not participating in the 
appeal. 


(4) 


Where the accused is a respondent and is not represented by a lawyer, the filing of а respondent’s factum 
is optional. 


(5) 


Where the Attorney General and the person in charge of the hospital in which the accused is in custody or 
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to which the accused reports are both respondents, the filing of a respondent’s factum by the person in 
charge of the hospital is optional. 


(6) 


Where the court appoints amicus curiae, the amicus curiae shall serve a factum on the parties titled 
“Factum of Amicus Curiae“. 


Contents of Factums 
(7) 


Factums shall be prepared in compliance with rule 40, with necessary modifications. 
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1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: httos:/www.ontariocourts.ca/coa/tiles/rules- 
forms/criminal-rules-en.pdf ГЇ. The Ministry of the Attorney General had no role in the creation of the publication or in 
any sample content added. 


End of Document 


70. PREPARING AN APPEAL ТО BE HEARD 


The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > COURT OF APPEAL RULES 
OVERVIEW > CRIMINAL APPEAL RULES > COURT OF APPEAL FOR ONTARIO CRIMINAL 
APPEAL RULES > PART VI - APPEALS FROM ORDERS MADE UNDER PART XX.1 OF THE 
CRIMINAL CODE — MENTAL DISORDER 


COURT OF APPEAL RULES OVERVIEW 
CRIMINAL APPEAL RULES' 
COURT OF APPEAL FOR ONTARIO CRIMINAL APPEAL RULES 


PART VI - APPEALS FROM ORDERS MADE UNDER PART XX.1 OF THE CRIMINAL CODE 
— MENTAL DISORDER 


70. PREPARING AN APPEAL TO BE HEARD 


Listing an Appeal for Hearing 

(1) 

A certificate of perfection is not required for an appeal from an order made under Part XX.1 of the Code. 
(2) 


An appeal may be listed for hearing as soon as the notice of appeal, transcript of the proceedings and 
appeal book have been filed with the Registrar. 


(3) 


The time for oral argument shall be 40 minutes for the appellant and 20 minutes for the respondent, unless 
more time is requested and granted by the court or a judge. 


(4) 


Parties to the appeal shall follow the procedure for scheduling an appeal hearing date set out in subrules 
46(2)-(5). 


(5) 
The Criminal Appeal Coordinator shall fix the date for the hearing on an expedited basis. 


Serving and Filing Factums 
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(6) 


The appellant’s factum shall be served on each of the other parties to the appeal, including amicus curiae, 
if appointed, and filed with the Registrar no later than six weeks before the appeal hearing date. 


(7) 
Subject to subrule 70(8), the respondent’s factum shall be served on each of the other parties to the appeal, 


including amicus curiae, if appointed, and then filed with the Registrar no later than three weeks before the 
appeal hearing date. 


(8) 
Where the Attorney General and the person in charge of the hospital in which the accused is in custody or 
to which the accused reports are both respondents and the person in charge of the hospital chooses to file 


a factum, that factum shall be served on each of the other parties to the appeal, including amicus curiae, if 
appointed, and then filed with the Registrar no later than two weeks before the appeal hearing date. 


(9) 


The factum of amicus curiae shall be served on each of the other parties to the appeal and then filed with 
the Registrar no later than the same date that the accused’s factum as a party is due. 


Presence of In-Custody, Unrepresented Accused 
(10) 


Unless the appeal is in writing, an accused who is in custody and is not represented by a lawyer shall be 
brought before the court on the date of the appeal. 


(11) 

Unless otherwise directed by a practice direction, after considering any input from the parties, a judge shall 
direct whether an accused’s appearance before the court for the appeal hearing will be in person, by 
videoconference, so long as the appellant has access to legal advice, or by audioconference, so long as 
the appellant consents. 

Manner of Hearing 

(12) 

Separate from the issue of how an in-custody, unrepresented accused shall appear before the court for the 
appeal hearing, the court may specify by practice direction or the court or a judge may direct or order how 
an appeal under this part shall be heard or how the manner of hearing for an appeal under this part shall be 
determined. 

Appeals in Writing 

(13) 


In appeals where the appellant seeks to proceed in writing, the court will arrange for a conference call with 
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all parties and a judge who has been designated by the Chief Justice to serve as the Designated Ontario 
Review Board Appeals Judge, and, after hearing from the parties, the Designated Ontario Review Board 
Appeals Judge will decide how the appeal will proceed and provide any directions necessary to facilitate 
the fair and efficient preparation of the appeal for determination. 


Footnote(s) 
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71. APPLICATIONS RESPECTING DISPOSITION AND PLACEMENT DECISIONS UNDER 
APPEAL 


Application to a Judge 

(1) 

An application for an order under s. 672.76 of the Code shall be made to a judge. 
Contents of Application 

(2) 

The notice of application shall specify the order sought to be made. 

Contents of Affidavit 

(3) 

The applicant shall serve and file an affidavit or affidavits on the application establishing: 
a. 

The particulars respecting the disposition or placement decision; 


b. 
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The particulars respecting any disposition or order for the interim release or detention of the accused, as 
the case may be, that was in effect immediately before the disposition or placement decision appealed from 
took effect; 

с. 

The reasons that the mental condition of the accused justifies the order sought to be made; 

d. 

Any other relevant facts that the applicant alleges justify the order sought to be made; and 

e. 

The date by which the appeal can be expected to be listed. 

(4) 


The application shall be on three clear days’ notice to the other parties to the appeal unless otherwise 
directed or ordered by a practice direction, the court or a judge. 


PRACTICE COMMENTARY 
q71-1 
Interim Orders 


Sections 672.67 and 672.75 of the Criminal Code and the commentary and case summaries contained in The 
Practitioner’s Criminal Code should be consulted. They provide as follows: 


Footnote(s) 
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APPEAL 


Dual Status Offenders 


672.67 


WHERE COURT IMPOSES A SENTENCE — 


(1) Where a court imposes a sentence of imprisonment on an offender who is, or thereby becomes, a dual 
status offender, that sentence takes precedence over any prior custodial disposition, pending any 
placement decision by the Review Board. 


(2) CUSTODIAL DISPOSITION BY COURT — 


Where a court imposes a custodial disposition on an accused who is, or thereby becomes, a dual 
status offender, the disposition takes precedence over any prior sentence of imprisonment pending any 
placement decision by the Review Board. 


[S.C. 1991, c. 43, s. 4; S.C. 1995, c. 22, s. 10 (Sch. |, Item 25); S.C. 2005, c. 22, s. 251] 


kk KKK 


672.75 


AUTOMATIC SUSPENSION OF CERTAIN DISPOSITIONS — 
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The filing of a notice of appeal against a disposition made under section 672.58 suspends the application of the 
disposition pending the determination of the appeal. 


[S.C. 1991, c. 43, s. 4; S.C. 2014, c. 6, s. 13, in force July 11, 2014.] 


PRACTICE NOTES 
9672.75-1 Charter of Rights 


The automatic stay of an absolute discharge by a Crown appeal breaches ss. 7 and 9 of the Charter 
and is not saved by s. 1.? 


Footnote(s) 
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Editor's Note: As a result of the passing of Her Majesty Queen Elizabeth II on September 8, 2022, Ontario court 
forms used in the Ontario Court of Justice, Ontario Superior Court of Justice, and Ontario Court of Appeal have or 
are being updated to reflect that the reigning monarch is now His Majesty the King. This is an ongoing process, and 
may not be reflected in the example forms contained in this publication. Users are recommended to check the 
website at www.ontariocourtforms.ca to obtain the most current version of any form that may be needed. 


Form 12 


Раде 20157 
APPENDIX OF FORMS 


General Heading 
Form 1, Criminal Appeal Rules, Court of Appeal for Ontario 


с 
Court Fite No. (if known) 


M 
~ Mobon No. (4 knowr/applicable): 
COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 
(Appellant/Respondent/Applicant/Moving Party/ Responding Party) 
- and - 


(specify name) 
(Appellant/Respondent/Appliicant/ Moving Party/Responding Party) 


Form 1 (rev. 11/21) CSD 


Form 23 
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Form 2 c 
BACKSHEET Cout Fie No. (f ключ) 
M 


(spoot name) 


а] 


(Speoty Narre an Contact adonmanon of person senes oc fing The document 


Form 2 ires. 1*91) CSD 


Form 34 
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Affidavit 
Form 3, Criminal Appeal Rules, Court of Appeal for Ontario 


С 
~ Court Fite No. (if known) 


M 
Motion No. (# known/appbcable) 


COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 
(Appellant/Respondent/Applicant/Moving Party/ Responding Party) 
-and - 
== (specify name) 
(Appellant/Respondent/Applicant/Moving Party/Responding Party) 
AFFIDAVIT OF (specify name of deponent) 
b , of the < 
(full name of deponent) (City, Town, etc.) 
of ,iin the 
(County, District, Regional Municipality, etc.) 

of 


(set out deponent's capacity) 


MAKE OATH AND SAY (or AFFIRM) 


(Set out the statements of fact in consecutively numbered paragraphs, wih each paragraph being confined as far as possible to a 
particular statement of fact ) 


Sworn/Affirmed before me (select one): (0 іп person OR (0 by video conference 


Complete й affidavit is being sworn or affirmed in persor 
at the _ of , in the Е 
(City, Town, ete.) (County, District, Regional Municipality, etc.) 
of ,on 
(date) 
Commissioner for Taking Affidavits (or as may be) Sapnature of Deponent 


Form 3 (rev 11/21) CSD 
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Use one of the following if affidavit is being sworn or affirmed by video conference; 


(deponents name) (City, Town, etc.) 
of _inthe mu NNNM uu 
(County, District Regional Municipalty, etc ) 
of , before me on 
(date) 
in accordance with О. Кед. 431/20, Administering Oath or Declaration Remotely 
Commissioner for Taking Affidavits (се as may be) Signature of Deponent 


(City, Town, ete.) 


(deponent s name) 


of |. _ inthe ке а eee 
(County, District, Regional Municipalty, etc.) 
of , before me at the 
(City, Town, etc.) 
of _in the DENEN 
(County, District, Regional Municipalty, etc ) 
of | „оп 


{да!е) 
in accordance with O. Reg. 431/20, Administering Oath or Declaration Remotely 


Commissioner for Taking Affidavits (or as may be) Signature of Deponent 


Form 3 (rev. 11/21) CSD 


Form 45 
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Acknowledgment of Receipt Card 
Form 4, Criminal Appeal Rules, Court of Appeal for Ontario 


с 
Court Fite Мо. (4 known) 


M 
^ мобоп No. (# known/spplicable). 
COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 


(Appellant/Respondent/ApplicanU/Moving Party/Responding Party) 
- and - 


(specify name) 
(Appellant/Respondent/Applicant/Moving Party/Responding Party) 


ACKNOWLEDGMENT OF RECEIPT CARD 
TO (state full name) 


You are served by mail with the documents enclosed in accordance with the Criminal Appeal Rules. 


You are requested to sign the acknowledgment below and mail this card immediately after you 
receive it. If you fail to do so, the documents may be served upon you in another manner and you 
may have to pay the costs of service. 


ACKNOWLEDGMENT OF RECEIPT 


I ACKNOWLEDGE that | have received a copy of the following documents: 
(To be completed in advance by the sender of the documents. Include sufficient particulars to identity each document ) 


K 


Signature of person served Print name 


(The reverse side of this card must bear the name and contact information of the sender and the 
required postage.) 


Form 4 (rev. 11/21) CSD 
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Form 4 (rev. 11/21) CSD 


Form 56 
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Affidavit of Service 
Form 5, Criminal Appeal Rules, Court of Appeal for Ontario 
с 
Court File No. (4 known) 
——— P—— 
Motion No. (4 knowr/applicable) 
COURT OF APPEAL FOR ONTARIO 
BETWEEN: 
HIS MAJESTY THE KING 
(AppellantRespondent/Appiicant/Moving Party/Responding Party) 
- and - 
(specity name) 
(Appellant/Respondent/ApplicanU/ Moving Party/Responding Party) 
AFFIDAVIT OF SERVICE 
l, , of the 
(full пате) (City, Town, etc.) 
of ,in the 
(County, District, Regional Municipality, etc.) 
MeO O O ___=__——___{ 
[set out deponent s сарасёу) 
MAKE OATH AND SAY (or AFFIRM}: 
(Personal Service) 
1. On „at , | served 
(date) (time) (identify person served) 
with the 
{identity documentis) served) 
by 


(leaving a copy with them at [address where service was made]) 
{Adapt wording in accordance with the rules if serving а young person or a corporation.) 


2. Iwas able to identify the person by means of , 
(state the means by which the person's identity was ascertained) 


(Service on Lawyer at Trial as an Alternative to Personal Service) 


1. Iserved with the 
(entity person served) (мему documern(s) served) 


Form 5 (rev. 11/21) CSD 
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by 
(specify manner of service as permitted by the rules) 
on to 
(cme) (name of lawyer at tial) 
the lawyer for the at trial, at 
(denbty party) (complete address) 


2. Priorto service, the lawyer confirmed that they had instructions to accept service. 
(Service by Mail as an Alternative to Personal Service) 


1. On , V sent to 
(date) (identity person served) 


by regular/registered/certified тай a copy of the 
(idenbfy documentis) served) 


at 
(complete address) 


2. On , I received the attached acknowledgment of receipt card bearing 
(date) 


a signature that purports to be the signature of 
(identity person) 


(Service on Adult Member of Same Household as an Alternative to Personal Service) 


1. Iserved with the 
(identity person served) (identity documert(s) served) 


by leaving a copy in a sealed envelope on ‚а i 
(date) (time) 


with а person who appeared to be an adult member 
{кеп name if known) 


of the same household in which is residing, at 
{кепту person served) 


(address where service was made) 


and by mailing another copy on to 
(date) (identify person served) 


at the same address. 
2. lascertained that the person was an adult member of the household by means of 


(state how t was ascertained that the person was an adult member of the household) 


Form 5 (rev. 11/21) CSD 
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3. Before serving the documents in this way, | made an unsuccessful attempt to serve 


personally at the same address on _ 
(idenbfy person served) (date) 
(If more than one attempt has been made, add: and again on | ) 
(date) 
{Service on Lawyer of Record) 
1. lIserved with the 
(identify person served) (identity documert(s) served) 
by 
(specify manner of service as permeted by the rules) 
on to _ 
(date) (name of tewyer) 
the lawyer of record for the _ _, at 


"(identify party) "(complete address) 


(Service on Party Acting in Person or a Non-Party) 


1. | served with the н 
(identify person served) (identify document(s) served) 
by 
(specify manner of service as perméied by the mules) 
on Ex to S Е 
(date) (complete address/Aast known address of person served) 


Swom/Affirmed before me (select one)  []inperson OR (0 by video conference 


at the of „inthe _ _ 
(City, Town, etc ) (County, District, Regional Municipality, etc.) 
of on 
(date) 
Commissioner for Taking Affidavits (or as may be) Signature of Deponent 


Use one of the following if affidavit is being sworn or affirmed by video conference: 


by _atthe , 
(deponent s name) (City, Town, etc.) 


(County, Dsstrict, Regional Municipality, etc.) 


Form 5 (rev. 11/21) CSO 
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of ‚ before me on 
(date) 
in accordance with O. Нед 431/20, Administering Oath or Declaration Remotely 
Commissioner for Taking Affidavits (or as may be) Signature of Deponent 


by at the 
(deponent s name) (City, Town, etc.) 

of in the 

(County, District, Regional Municipalty, etc.) 
of , before me at the Н 

(City, Town, etc.) 

of in the 

(County, District, Regional Municpalty, etc ) 
of ,on 


(date) 
in accordance with О. Reg. 431/20, Administering Oath or Declaration Remotely 


Commissioner for Taking Aficavits (or as may be) Signature of Deponent 


Form 5 (rev. 11/21) CSO 
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Notice of Objection to Proposed Manner of Hearing 
Form 1, Criminal Appeal Rules, Court of Appeal for Ontario 


с 
Court Fite Мо. ( known) 


———À — 
Motion No. (4 known/appbcable) 


COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 
(Appellant/Respondent/Applicant/Moving Party/Responding Party) 
- and - 
(specify name) 
(Appellant/Respondent/Applicant/Moving Party/Responding Party) 
NOTICE OF OBJECTION TO PROPOSED MANNER OF HEARING 
Aj 3L , am the/am a lawyer for the 
(insert name) (party type) 
in the above proceeding. 
2. The has proposed the following manner of hearing for the 
(name of party) 
(identity type of hearing) 


O in Person (0) By Videoconference (0) By Audioconference (0 In Writing 
3. [object to the manner of hearing proposed for the following reasons: 


(Attach separate sheet if necessary.) 
Form 6 (rev. 11/21) CSD 
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4. | propose the following manner of hearing instead: (select one) 
O m Person. [] By Videoconference — [] By Audioconference (0) In Writing 


DATED at e , this day of 
(specify city or town, etc ) (specify province) 
‚20 


{specify month) 


Signature of objecting party ос lawyer 


Specify name and contact information 


TO: The Registrar 


AND TO: (Names and contact information of all other parties’ lawyers or other parties) 


Form 6 (rev. 11/21) CSD 
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Certificate Respecting in Camera Proceedings, Sealing Orders and Publication Bans 
Form 7, Criminal Appeal Rules, Court of Appeal for Ontario 


с 
Court Fite No. (f known) 


——— зс 
Motion No. (4 known/appbcable) 


COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 


(Appellant/Respondent/ApplicanU/Moving Party/Responding Party) 
- and - 


(specity name) 
(Appellant/Respondent/Applicant/Moving Party/Responding Party) 
CERTIFICATE' OF THE APPELLANT/RESPONDENT/APPLICANT/MOVING 


PARTY/RESPONDING PARTY RESPECTING IN CAMERA PROCEEDINGS, 
SEALING ORDERS AND PUBLICATION BANS 


1. Is there a legislative provision or existing court order that requires some OYes (No 
or all of the hearing, if not in writing, to be held in camera? 


2. Does any part of the material filed on the motion or appeal refer to []ves Омо 
information arising from in camera proceedings? 

3. Is there a sealing order in effect with respect to any part of the material 
filed on the motion or appeal? [L]ves Омо 


4. Is there a publication ban in effect with respect to any part of the [ves Омо 
material filed on the motion or appeal? 
5. Can the full names of the individuals named in the title of proceedings 


6. Ifthe hearing is to be heard orally (i.e., in person, by videoconference 
or by audioconference), are there any specific strategies that could be Ores Ом 
used during oral submissions to mitigate any privacy or publication 


concerns? 


If you have answered "Yes" to any of the questions above, attach the following, as may be applicable: 
1. А copy of any applicable order, if made in writing; 


t M this is an amended version, put the word "Amended" before the word “Certificate” in the title, 
Form 7 (rev. 11/21) CSD 
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2. If the order was pronounced orally at a hearing, a copy of the relevant excerpt from the 
transcript of the hearing; 

3. The text of any applicable legislative provision; 

An explanation of the restriction and the specific materials that are affected by it; and/or 


5. A description of the specific strategies that could be used during oral submissions to mitigate 
privacy or publication concerns. 


> 


(name of lawyer for the appellant/respondent/applicant/moving partyiresponding party or 
appetant/irespondent/appiicant/moving party/responding party) 
lawyer for the appellanUrespondent/applicantmoving party/responding party (f applicable), certify 
that the information above is complete and accurate. 


DATED at . , this day of 
(specify city or town, etc.) (specify province) 
— —À € 0 MIS 
{specify month) 
Signature of appellant/respondent/applicanu 
moving party/responding party or lawyer 


Specify name and contact information 


TO: The Registrar 


AND TO: (Names and contact information of all other parties' lawyers or other parties) 


Form 7 (rev. 11/21) CSD 


Form 8? 
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Requisition 
Form 8, Criminal Appeal Rules, Court of Appeal for Ontario 


c 
Court Fite No. (4 known) 


———— — 
Motion No. (4 knowr/applicable) 


COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 


(Appeliant/Respondent/Applicanu/Moving Party/Responding Party) 
-and - 


(specify name) 
(Appellant/Respondent/Applicant/Moving Party/Responding Party) 


REQUISITION FOR ORIGINAL PAPERS AND EXHIBITS FOR PURPOSES OF APPEAL 
PURSUANT TO RULE 12 OF THE CRIMINAL APPEAL RULES 


TO: THE (select one) REGISTRAR OF THE SUPERIOR COURT/CLERK OF THE 
ONTARIO COURT OF JUSTICE 


REGION: 


COURTHOUSE: 


| am the appellant/represent the appellant in the above-named appeal. 


(select one) 


The proceedings giving rise to the order under appeal took place in 


(insert region) 
at on the following date(s): 
(insert courthouse) 
(insert date(s)) 
The presiding judge was: . The accused's full name and 
(insert judge) 
date of birth is: . The charges were: 


(insert full name and date of birth) 
(insert kst of charges) 


Form 8 (rev. 11/21) CSD 
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The Superior Court of Justice/Ontario Court of Justice court file number was: 
(select one) 


(insert court fle number if known) 


Pursuant to rule 12 of the Criminal Appeal Rules, in order to prepare the appeal materials, | REQUIRE: 


1. All original papers, documents and exhibits, whether in paper or electronic format, capable of 
reproduction that were before the court with respect to the proceedings giving rise to the order 
under appeal; 


2. Where applicable, a list of documents and exhibits incapable of reproduction that were before 
the court with respect to the proceedings giving rise to the order under appeal; and 


3. Where applicable, a list of documents and exhibits under seal that were before the court with 
respect to the proceedings giving rise to the order under appeal. 


PLEASE SEND THESE MATERIALS TO THE REGISTRAR OF THE COURT OF APPEAL FOR 
ONTARIO FORTHWITH. 

COURT OF APPEAL FOR ONTARIO CONTACT INFORMATION: 
Court of Appeal for Ontario 

Osgoode Hall 

130 Queen Street West 

Toronto, Ontario 

M5H 2N5 

Phone: (416) 327-5020 

Fax: (416) 327-5032 

Email; coa e-file(»ontario ca 


IMPORTANT: Rules 12(5)-(8) of the Criminal Appeal Rules provide: 


(5) Upon receipt of a requisition in Form 8, unless otherwise directed or ordered by the court or a 
judge, the registrar of the Superior Court of Justice or the clerk of the Ontario Court of 
Justice, as the case may be, shall forthwith send to the Registrar: 


а. All original papers, documents and exhibits, whether in paper or electronic format, 
capable of reproduction that were before the court with respect to the proceedings 
giving rise to the order under appeal; 


b. Where applicable, a list of documents and exhibits incapable of reproduction that were 
before the court with respect to the proceedings giving rise to the order under appeal; and 


c. Where applicable, a list of documents and exhibits under seal that were before the court 
with respect to the proceedings giving rise to the order under appeal. 


Form 8 (rev. 11/21) CSD 
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(6) Where possible: 


а. All materials sent to the Registrar pursuant to paragraph 12(5)(a) shall be copies rather 
than originals; and 


b. Where an exhibit was filed in the lower court in an electronic format, it shall be 
transmitted to the Registrar in the same format. 


(7) Where a registrar or a clerk sends material under paragraph 12(5)(a) that includes material 
under seal, they shall segregate the sealed material from the other material, clearly identify it 
as being sealed material and attach a copy of the list of sealed documents and exhibits 
produced pursuant to paragraph 12(5)(c). 


(8) The registrar of the Superior Court of Justice or the clerk of the Ontario Court of Justice, as 
the case may be, shall not send to the Registrar any papers, documents or exhibits incapable 
of reproduction unless so ordered by the court or a judge. 


DATED at , , this day of 
{specify cty or town, etc ) (specify province) 


Signature of appellant or lawyer 


Specify name and contact information 


Form 8 (rev. 11/21) CSD 
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Notice of Change in Representation 
Form 9, Criminal Appeal Rules, Court of Appeal for Ontario 


COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 


c 
Court Fite No. (if known) 


Motion No. (4 known/applicable) 


(Appellant/Respondent/Applicant/Moving Party/Responding Party) 


- and - 


(specify name) 


(Appellant/Respondent/Applicant/Moving Party/Responding Party) 


NOTICE OF CHANGE IN REPRESENTATION 


(Choose and complete appropriate section.) 


APPOINTMENT OF LAWYER 
The has appointed 
(appetant/respondent/appi 
party/responding party) 


as lawyer of record. (If appointment only relates to part of the appeal, explain that here ) 


(Provide name, contact information and Law Society of Ontario number of the lawyer ) 


NOTICE OF TERMINATION OF RETAINER 


The has terminated the retainer of 
(appellant/respondent/appscant/moving 
party/respondig party) 


Form 9 (rev. 11/21) CSD 
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(name of lawyer) 
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is no longer lawyer of record for 
(name of lawyer) (appellart/respondent/a| 
party/responding party) 
(Provide name, contact information and Law Society of Ontario number cf the lawyer ) 
DATED at А , this day of 
(specify city or town, etc.) (specity province) 
,20 
(specity month) 
Signature of lawyer 
Specify name, contact information and 
Law Society of Ontario number 
TO: The Registrar 


AND TO: (Name and contact information of former lawyer and/or former chent and/or former client's 
new lawyer of record [if applicable]) 


AND TO: (Names and contact information of all other parties' lawyers or other parties) 


Form 9 (rev. 11/21) CSD 
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Notice of Abandonment 
Form 10, Criminal Appeal Rules, Court of Appeal for Ontario 


c 
Court Fite No. (if known) 


M 
Motion No. (4 known/applicable) 


COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 
(AppellantRespondent/Applscant/ Moving Party/Responding Party) 
- and - 
(specity name) 
(AppellanURespondent/Applicant/Moving Party/Responding Party) 
NOTICE OF ABANDONMENT 
TAKE NOTICE that the hereby wholly abandons their 
(appelant, applicant or moving party) 
(appeal against, application for or motion for) 


(indicate the nature of the order and relief sought) 


DATED at ` , this day of 
(specify city or town, etc.) (specify province) 


Signature of appellant/applicant/moving party or lawyer 


Specify name and contact information 


Form 10 (rev. 11/21) CSD 
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(If signed by appellant, applicant or moving party [except for when that party is Attorney General], complete the 
following or provide an affidavit verifying the signature of the appellant, applicant or moving party.) 


I have witnessed the signature of the 
(appelant, applicant or moving party) 


of lawyer or officer of the instution or person in 
charge of the hosp&al in which the appellant, apphcant or 
moving party is in custody or to which they report 


Specify name and contact information 
TO: The Registrar 


AND TO: (Names and contact information of all other parties’ lawyers or other parties) 


Form 10 (rev. 1121) CSD 


Form 111? 
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Notice of Motion 
Form 11, Criminal Appeal Rules, Court of Appeal for Ontario 


[е 
Court Fée No. (if known) 


M 
Moton No. (4 known/appicable) 
COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 


(Appellant/Respondent/Applscant/Moving Party/Responding Party) 
-and - 


(specify name) 
(Appellant/Respondent/Applicant/Moving Party/Responding Party) 


NOTICE OF MOTION 


TAKE NOTICE that a motion will be brought to _ 
{а panel of the court cr to a judge of the court) 


on , for an order granting 
(а date fixed by the Registrar or 
specity date if motion to a judge) 


(Set out relief sought ) 


THE GROUNDS FOR THIS MOTION ARE: 


1. That... 
2. That... 
3. Such further and other grounds as counsel may advise and this Honourable Court may permit. 


THE BASIS OF THE PANEL'S/JUDGE'S JURISDICTION IS: 
(Outkne the jurisdiction of the panel or à judge to hear the moton and to grant the relief requested ) 


Form 11 (rev. 11/221) CSD 


Page 24 of 57 
APPENDIX OF FORMS 


IN SUPPORT OF THIS MOTION, THE MOVING PARTY RELIES UPON THE FOLLOWING: 
(Set out documents such as transcripts, etc. upon which the moving party retes. ) 


1. 


THE RELIEF SOUGHT IS: 
{indicate particular гейм sought } 
1. An order allowing the motion and granting 


THE MOVING PARTY REQUESTS THAT THE MOTION BE HEARD (select one}: 


Г] Inwriting because it is on consent, unopposed or made without notice; 
L] Inwriting as an opposed motion; 
Г] !nperson. The estimated time for oral argument is 
(specify time) 
C) By videoconference. The estimated time for oral argument is ог 
(specity time) 
0) By audioconference. The estimated time for oral argument is 
(specity time) 


THE MOVING PARTY MAY BE SERVED WITH DOCUMENTS PERTINENT TO THIS MOTION: 
1. By service in accordance with the Criminal Appeal Rules through (specify contact information) 


DATED at i , this day of 
(specify city of town, etc.) (specify province) 


Signature of moving party of lawyer 


Specify name and contact information 
Form 11 (rev. 11/21) CSD 
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TO: The Registrar 
AND TO: (Names and contact information of all other parties’ lawyers or other parties) 


Form 11 (rev. 11/21) CSD 


Form 1213 
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Notice of Appeal or Combined Notice of Application 
for Leave to Appeal and Notice of Appeal 
Form 12, Criminal Appeal Rules, Court of Appeal for Ontario 


с 
Court File No. ( known) 


M 
С Motion No. (И knowr/applicable] 
COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 


(Appellant/Respondent/ApplicanU/Moving Party/Responding Party) 
-and - 


(specify name) 
(AppellantRespondent/Applicant/Moving Party/Responding Party) 


NOTICE OF APPEAL [OR COMBINED NOTICE OF APPLICATION 
FOR LEAVE TO APPEAL AND NOTICE OF APPEAL] 


APPEAL INFORMATION (complete as applicable) 
1. Place of trial/proceedings below: 
2. Name of judge: 
3. Offence(s)/Sentence(s) under appeal: 


(Include the appbcable Criminal Code and/or Controlled Drugs and Substances Act section number(s) and amy other 
applicable information in the chart below and add more rows, if necessary ) 


4. Length of trial/proceedings below: 
5. Date of conviction/acquittal/order/decision/verdict being appealed: 


6. Date of sentence (i any): 


Form 12 (rev. 11/21) CSD 
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7. if in custody, place of incarceration: 

8 Court File No. in court(s) below (if known) 

9. Name of Judge of Summary Conviction Appeal Court (if applicable): 

10. Date of Judgment of Summary Conviction Appeal Court (it applicable): 


11. Result of Summary Conviction Appeal (it аррёсаыеу: 


TAKE NOTICE that the appellant/applicant (check ап that apply): 
[Т] Appeals against conviction or acquittal upon grounds involving a question of law alone; 


(0 Applies for leave to appeal against conviction upon grounds involving a question of fact or a 
question of mixed law and fact, and if leave be granted hereby appeals against conviction; 


(0 Applies for leave to appeal against sentence, and if leave be granted hereby appeals against 
sentence; 


[] Applies for leave to appeal from the decision of the summary conviction appeal court upon 
grounds involving a question of law alone. 


THE GROUNDS FOR GRANTING LEAVE TO APPEAL/APPEAL ARE: 


1. That... 
2. That... 
3. Such further and other grounds as counsel may advise and this Honourable Court may permit. 


THE RELIEF SOUGHT IS: 
(indicate particular reis sought.) 
1. 


IF A NEW TRIAL IS ORDERED AND THE APPELLANT HAS A RIGHT TO A TRIAL BY JUDGE 
AND JURY, THE APPELLANT: 


O Does. ог Г] Does not 
want the new trial to be by judge and jury (Criminal Code, s. 686(5)). 


THE APPELLANT/APPLICANT MAY BE SERVED WITH DOCUMENTS PERTINENT TO THIS 
APPEAL/APPLICATION: 


1. By service in accordance with the Criminal Appeal Rules through (specity contact information) 


Form 12 (геу. 11/21) CSD 
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DATED at y , this day of 
(specify city се town, etc ) (specify province) 


Signature of appellant/apphcant се lawyer 


Specify name and contact information 


TO: The Registrar 


AND TO: (Names and contact information of all other parties' lawyers or other parties) 


Form 12 (rev. 11/21) CSD 


Form 131“ 
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Supplementary Notice of Appeal or Supplementary Combined Notice of 
Application for Leave to Appeal and Notice of Appeal 
Form 13, Criminal Appeal Rules, Court of Appeal for Ontario 


с 
Court File No. (f known) 


M 
"Motion No. (И known/applicable) 


COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 


(Appellant/Respondent/Applicant/Moving Party/Responding Party) 
-and - 


(specify name) 
(Appellant/Respondent/Applican/Moving Party/Responding Party) 


SUPPLEMENTARY NOTICE OF APPEAL [OR SUPPLEMENTARY COMBINED NOTICE OF 
APPLICATION FOR LEAVE TO APPEAL AND NOTICE OF APPEAL] 


TAKE NOTICE that in addition to the grounds of appeal and requested relief set out in the Notice of 
Appeal or Combined Notice of Application for Leave to Appeal and Notice of Appeal filed on 


, 20 , the Appellant/Applicant will place reliance on the ground(s) of 
(date) 


appeal and/or seek the relief set out below. 


THE ADDITIONAL GROUNDS FOR APPEAL ARE: (complete if applicable) 


1. That... 


THE ADDITIONAL RELIEF SOUGHT IS: (complete if applicable} 
{Indicate particular relief sought } 
1. 


DATED at ; , this day of 
(specify city of town, etc.) (specify province) 


Form 13 (rev. 11/21) CSD 
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(specity month) 


Signature of appellant/applicant or lawyer 


Specify name and contact information 


TO: The Registrar 


AND TO: (Names and contact information of all other parties' lawyers or other parties) 


Form 13 (rev. 11/21) CSD 


Form 1415 
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Certificate of Transcript Order 
Form 14, Criminal Appeal Rules, Court of Appeal for Ontario 


c 
Court Fite No. (if known) 


M 
Motion No. (* knowr/apphcable) 
COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 


(Appellant/Respondent/Applscant/Moving Party/Responding Party) 
- and - 


(specify name) 
(Appellant/Respondent/Applicant/Moving Party/Responding Party) 
CERTIFICATE OF TRANSCRIPT ORDER 


THIS IS TO CERTIFY that, pursuant to the Criminal Appeal Rules, transcripts of the following 
proceedings have been ordered for appeal purposes: 


Number of ; 
\ : Searchable Estimated Date Estimated 
Date of Proceeding. Description of Proceeding Electronic Paper Copies Number | Transerot | C letion 
Court and Judge (note any exclusions) oe Ordered (if of Pages | Ordered Date 


es __ {ш | >т а 


__ | шип — | | |] — 
Г _ || __ шуп, — | | |] X 
E - 4B] — 31 IL. I. ы 


THIS IS ALSO TO CERTIFY that: 
1. The party ordering the transcripts undertakes, upon being advised that the transcripts are 
complete, to pay the prescribed fee; 


2. Inthe event it is necessary to cancel the transcript order, the party ordering the transcript will 
do so by written communication to the Authorized Court Transcriptionist and undertakes to pay 
the prescribed fee for work done up to the date of receipt of the notice of cancellation; and 


3. The names and contact information for all other parties' lawyers or other parties to this appeal 
are as follows: (insert names and contact information of all other parties" lawyers ot other parties) 


Form 14 (rev. 11/21) CSD 
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DATED at А , this day of 
(specify city or town, etc.) (specify province) 


Signature of ordering party or lawyer 


Specify name and contact information 


Signature of Authorized Court Transcriptionist 


Specify name, contact information and ACT ID 
TO: The Registrar 


AND TO: (Names and contact information of all other parties' lawyers or other parties) 


Form 14 (гем. 11/21) CSD 


Form 1516 
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Undertaking Regarding Transcripts 
Form 15, Criminal Appeal Rules, Court of Appeal for Ontario 


c 
Court File No. (if known) 


M 
С Motion No. ( nown/applicable] 
COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 


(Appellanti Respondent Appicant/ Moving Party/Responding Party) 
-and - 


(specify name) 
(Appellant/Respondent/ApplicanU/:Moving Party/Responding Party) 


UNDERTAKING REGARDING TRANSCRIPTS 
1, , lawyer for the appellant/applicant/moving party 
(name of lawyer for the appellant/appicant/moving party or 
appetantíapplicant'moving party) 


(if applicable), undertake that the appeal is from an order of a Superior Court of Justice judge not 
sitting as a trial judge, no transcript is required other than that filed in the Superior Court of Justice 
and that transcript will be included in the appeal book pursuant to rule 39(1)(k). 


DATED at ә , this day of 
(specify city or town, etc.) (specify province) 


Signature of appellant/appicant/moving party or lawyer 


Specify name and contact information 


TO: The Registrar 
AND TO: (Names and contact information of all other parties’ lawyers or other parties) 


Form 15 (гем. 11/21) CSD 
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Certificate of Transcript Completion 
Form 16A, Criminal Appeal Rules, Court of Appeal for Ontario 


c 
Court Fite No. (if known) 


M 
Motion No. (* knowr/apphcable) 
COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 
(Appellant/Respondent/Applscant/Moving Party/Responding Party) 
- and - 


(specify name) 
(Appellant/Respondent/Applicant/Moving Party/Responding Party) 


CERTIFICATE OF TRANSCRIPT COMPLETION 


THIS IS TO CERTIFY that transcripts of the following proceedings have been completed: 


(specify city or town, etc.) (specify province) 


Signature of Authorzed Court Transcriptionist 


Specify name, contact information and ACT IO 
TO: The Registrar 


Form 16А (rev. 11/21) CSD 
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AND TO: (Name and contact information of ordering party's lawyer or ordering party) 


AND TO: (Name and contact information of other party's lawyer or other party) 


Form 16А (rev. 11/21) CSD 


Form 16818 
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Notice of Failure to Submit Certificate of Transcript Completion 
Form 168, Criminal Appeal Rules, Court of Appeal for Ontario 


c 
Court Fite No. (if known) 


M 
Motion No. (i knowr/apphcable) 
COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 


(Appellant/Respondent/Applscant/Moving Party/Responding Party) 
- and - 


(specify name) 
(AppellaniRespondent/Appiscant/Moving Party/Responding Party) 
NOTICE OF FAILURE TO SUBMIT CERTIFICATE OF TRANSCRIPT COMPLETION 


Complete the sections below as appropriate. 


TAKE NOTICE that on | was notified by 
(date) (name) 


an authorized court transcriptionist, that transcripts of the following proceedings were complete: 


Searchable | Number of 
Date of Proceeding, Description of Proceeding (note Electronic Copy Paper Copies | Number | Completion 
Court and Judge any exclusions) Produced? Produced (if | of Pages Date 
any) 


Ej] oL BvoON| «— | j| /— 


Н 1]0vDOw« | т | — j| 
__ !} 1(180vO0uN |] . | | — | 
Н шуп ү — | — | 


but, as far as | am aware, a certificate of transcript completion has not been filed. 


TAKE NOTICE that on | received transcripts of the following proceedings 
(date) 


a, an authorized court transcriptionist: 


Form 168 (rev. 11/21) CSD 
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аек т | J|. 
__ ү шо — | ]| — 


DS Н ]D.Y Dw | — ]| — | | 
рок |. | | — 


but, as far as | am aware, a certificate of transcript completion has not been filed. 


DATED at Д , this day of 
(specify city ое town, etc.) (specify province) 


‚20 


{specify month} 
Signature of lawyer for ordering party or ordering party 


Specify name and contact information 


TO: The Registrar 


AND TO: (Name and contact information of all other parties' lawyers or other parties) 


AND TO: (Name and contact information of Authorized Court Transcriptionist named above) 


Form 168 (rev. 11/21) CSD 
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Certificate of Completeness of Appeal Book 
Form 17, Criminal Appeal Rules, Court of Appeal for Ontario 


c 
Court Рбе No. (if known) 


M 
С Motion No. (4 knowrVapplicable): 
COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 


(Appellant Respondent Appicant/ Moving Party/Responding Party) 
-and - 


(specify name) 
(Appellant Respondent Appäcant/ Moving Party/Responding Party) 


CERTIFICATE OF COMPLETENESS OF APPEAL BOOK 


1, , lawyer for the appellant (if applicable), certify that the 
(name of lawyer for the appelant or appellant) 


appeal book in this appeal is complete and legible. 


DATED at x , this day of 
(specify city or town, etc.) (specify province) 


‚20 


(specity month) 


Signature of appellant or lawyer 


Specify name and contact information 


Form 17 (rev. 11/21) CSD 
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Appellant's Factum ~ Appeal from Sentence Only 
Form 18, Criminal Appeal Rules, Court of Appeal for Ontario 


COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 


(Appellant/Respondent/Applscant/:Moving Party/Responding Party) 
- and - 


(specity name) 
(AppellanURespondent/Applicant/Moving Party/Responding Party) 


APPELLANT'S FACTUM — APPEAL FROM SENTENCE ONLY 


PART I — Particulars of the Case 


1. Place of conviction: 


Name of judge: 


2 
3. Was the trial by judge and jury or judge alone: 
4 


All offence(s) for which applicant/appellant or respondent was convicted and sentenced: 


(Include the applicable Criminal Code and/or Controlled Drugs and Substances Act section number(s}, the plea and the 
sentence(s) imposed and add more rows, i! necessary } 


Length of trial: 


Date of conviction: 


If in custody, present place of incarceration: 
18 (tev. 11/21) CSD 


5 

6 

7. Date of sentence: 
8 
orm 


F. 
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9  Ifonrelease pending appeal, date of release: 


10 Period spent in pre-trial and/or pre-sentence incarceration: 


11. Parole eligibility date: 


12. Date of mandatory release: 


13. Names of co-accused and sentences imposed for offences of which they were convicted: 


14. Does the appellant have a prior criminal record: _ 


15. Age at time of offence: 
16. Agenow 
17. Present employment: 


18. Any pre-sentence report: 
19. Any other report filed at sentencing 


20. Was there a joint submission, and if so, what was it: _ 


21. If no joint submission, briefly set out position of the prosecution and the defence at sentencing: 


22. Wasthere a victim impact statement 


23. Will there be an application to admit fresh evidence and if so does the respondent consent to 
its admission: 


PART 1 - Summary of the Facts 


(In consecutively numbered paragraphs, summarize the facts of the offence(s), the background of the person 
convicted and sentenced, and any fresh evidence filed on consent.) 


Form 18 (rev. 11/21) CSD 
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PART Ill — Grounds of Appeal 


(In consecutively numbered paragraphs, set out the grounds of appeal.) 


PART IV — Order Requested 


(Set out relief requested ~ e.g., that leave to appeal sentence be granted, the appeal allowed, and the sentence 
reduced.) 


It is respectfully submitted that 


PART V - Sealing Orders, Publication Bans or Other Restriction on Public Access 


(In consecutively numbered paragraphs, set out the possible impact, if any, of any sealing order, publication ban 
or other restriction on public access to information in the record on the reasons, if any, in the appeal.) 


Form 18 (rev. 11/21) CSD 
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All of which is respectfully submitted: 


Signature of appellant/apphcant or lawyer 


Specify name and contact information 


DATED at à , this day of 
(specify city or town, etc.) (specify province) 
eae | eae 
(specify month) 
TO: The Registrar 


AND TO: (Names and contact information of all other parties’ lawyers or other parties) 


Form 18 (rev. 11/21) CSD 


Form 19?! 
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Certificate of Perfection 
Form 19, Criminal Appeal Rules, Court of Appeal for Ontario 


[е 
Court File No. (И known) 


M 
Motion No. (4 knowr/applicable) 
COURT OF APPEAL FOR ONTARIO 


BETWEEN: 
HIS MAJESTY THE KING 


(Appellant/Respondent/Applscant/:Moving Party/Responding Party) 
-and - 


(specity name) 
(Appellant/Respondent/Applicant/Moving Party/Responding Party) 


CERTIFICATE OF PERFECTION 


I, , lawyer for the appellant (if applicable), certify that: 
(name of lawyer for the appellant се appellant) 


a) The appeal book, transcript (if applicable) and appellant's factum have been served and filed; 
b) The transcript is complete; 
c) If applicable, the estimated total length of time for oral argument is: 


d) The name and contact information for each party and person entitled by statute or an order of 
the court to be heard on the appeal are: 


THE APPELLANT REQUESTS THAT THE APPEAL BE HEARD (select one): 
O !nwriting; 
[] !n person; 
[ÀJ By videoconference: 
O ву audioconference. 


Form 19 (rev. 11/21) CSD 
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DATED at › , this day of 
(specify city or town, etc. ) (specify province) 
———— | 
(specity month) 
Signature of appellant or lawyer 
Specify name and contact information 
TO: The Registrar 


AND TO: (Names and contact information of all other parties' lawyers or other parties) 


Form 19 (rev. 11/21) CSD 


Form 2022 
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Notice of Appeal for Inmate Appeal or Combined Notice of Application 
for Leave to Appeal and Notice of Appeal for Inmate Appeal 
Form 20, Criminal Appeal Rules, Court of Appeal for Ontario 


с 
Court Fite No. (И known) 


M 
Moton No. (f known/appbcable) 


COURT OF APPEAL FOR ONTARIO 
NOTE TO APPELLANT; 
YOU MUST DELIVER THIS NOTICE TO THE SENIOR OFFICIAL OF YOUR INSTITUTION WITHIN 
30 DAYS OF THE DATE YOU WERE SENTENCED. IF THIS NOTICE IS DELIVERED AFTER THAT 
TIME, YOU MUST APPLY FOR AN EXTENSION OF TIME BY COMPLETING THE LAST SECTION 
OF THIS FORM. PLEASE ENSURE ALL PARTS OF THIS NOTICE ARE FILLED OUT 


N NIOR OFFICIAL OF IN TION IN WHICH APP! NT IS IN TODY: 
PLEASE COMPLETE THE FOLLOWING: 


Notice of Appeal received от арван оа | — 
Name of institution in which appellant is in custody: г ü 


Sqn ot senior atear ors wswsos | _ 


PLEASE SEND THIS ENTIRE FORM TO: Court of Appeal for Ontario 
Osgoode Hall, 130 Queen Street West 
Toronto, Ontario МН 245 
Email: coa e-file@ontario са 
Fax: (416) 327-5032 


To: THE REGISTRAR 


Appellant 
{name of person appealing) 
Date of birth: 
1 On ‚а 


(date) (piace) 
I was convicted of this offence/these offences: 


Form 20 (rev. 03/22) CSD 
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2. The proceedings took place before (check one): 
[] Ajudge in the Ontario Court of Justice; 
[] Ajudge alone in the Superior Court of Justice; or 
0 A judge and Jury іп the Superior Court of Justice. 
3. Thename of the Judge was: 


4. The name ofthe lawyer who represented me was: 


(if you wore self-represented, please write 
"self-represented" on the ine above) 


I pleaded (check one): [C] Guilty (О Not Guilty 


6 On , I was sentenced to: 
(date) 


7. Check the box that applies to your case: 
[] This appeal is the first time | have appealed my conviction and/or sentence; or 


[] lalready appealed my conviction and/or sentence to the summary conviction appeal 
court, and this is an appeal of the summary appeal court's decision. 


* The date of the summary conviction appeal court decision was: 
• The location of the summary conviction appeal court decision was: 


• The name of the lawyer who represented me before the summary conviction appeal 


Form 20 (rev. 03/22) CSD 
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court was: : 
(4 you were saif-represented, write "self-represented' on the line above) 
Гат in custody at this institution: 
9. | give notice that | want to appeal to the Court of Appeal against: 
O Conviction only; 
[] Sentence only; 
[] Conviction and sentence; or 
Г] A decision of a summary conviction appeal court. 
and, if | am appealing against sentence or against the decision of a summary conviction appeal 
court, | am also applying for permission (leave) to appeal to the Court of Appeal. 


10. My reasons for appealing and, if applicable, seeking permission (leave) to appeal, аге (continue 
on back or add in additional paper, if needed): 


Form 20 (rev. 03/22) CSD 
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11. L intend to (check coe): 
apply to Legal Aid Ontario for a lawyer. 
hire my own lawyer. 
represent myself and argue the appeal in person. 
represent myself and argue the appeal by videoconference. 
represent myself and argue the appeal by audioconference, 
represent myself and argue the appeal in writing. 
12 If a new trial is ordered and | have the right to trial by judge and jury: 
O !мапі trial by judge and jury, or 
O !want trial by judge alone, not by judge and jury. 
13. The time limit for delivering this notice of appeal is within 30 days of the date sentence was 
imposed. Check one: 
O lam within the time limit for delivering this notice of appeal. 


[] тат not within the time limit for delivering this notice of appeal and | am applying for an 
extension of time. The reasons | need an extension are: 


L1 CI D C1 CJ CJ 


Form 20 (rev. 03/22) CSD 
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(NOTE: In explaining the reasons why you are asking for an extension, you may wish to provide 
information about: (i) when you first found out you could appeal; (ii) when you first decided you 
wanted to appeal; (iii) when you first received the Notice of Appeal form; (iv) whether you also 
applied for legal aid and, if so, when; (v) whether you consulted a lawyer about an appeal and, if 
зо, when (do not write out what you talked about); and (vi) whether you told a probation or parole 
officer or other similar person that you intended to appeal and, if so, who and when.) 


Appellant s signature 


Date 


Other Information 


1. Toll-Free Phone Number for Pro Bono Inmate Appeal Program: 1-855-678-3528 
2. Toll-Free Phone Number for Legal Aid Ontario: 1-800-668-8258 


Form 20 (rev. 03/22) CSD 
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Notice of Appeal for Appeal from Order Made Under Part ХХ.1 — Mental Disorder 
Form 21, Criminal Appeal Rules, Court of Appeal for Ontario 


c 
Court Fite No. (if known) 


——— — 
Motion No. (4 known/appbcable) 


COURT OF APPEAL FOR ONTARIO 

NOTE TO APPELLANT: 

IF YOU ARE THE APPELLANT AND YOU ARE NOT REPRESENTED BY A LAWYER, YOU MUST 
DELIVER THIS NOTICE TO THE PERSON IN CHARGE OF THE HOSPITAL OR SENIOR OFFICIAL 
OF THE INSTITUTION IN WHICH YOU ARE IN CUSTODY OR TO WHICH YOU REPORT WITHIN 15 
DAYS OF THE DATE YOU RECEIVED THE REASONS FOR THE DECISION YOU ARE APPEALING 
IF THIS NOTICE IS DELIVERED AFTER THAT TIME, YOU MUST APPLY FOR AN EXTENSION OF 
TIME BY COMPLETING THE LAST SECTION (#15) OF THIS FORM. PLEASE ENSURE ALL PARTS 
OF THIS NOTICE ARE FILLED OUT. 

NOTE TO PERSON IN CHARGE OF HOSPITAL OR INSTITUTION IN WHICH APPELLANT IS IN 


CUSTODY OR TO WHICH THE APPELLANT REPORTS : 
PLEASE COMPLETE THE FOLLOWING: 


Notice of Aopealrecvedem аро н — | O OO Uy O 
Namo повинно necare nomo | 


Name of person in charge/senior official of this hospital’ 
institution: 

Signature of person in charge/senior official of this hospital/ 
institution: 


PLEASE SEND THIS ENTIRE FORM TO: Court of Appeal for Ontario 
Osgoode Hall, 130 Queen Street West 
Toronto, Ontario MSH 2N5 


Email: coa e-filetnontario ca 
Fax: (416) 327-5032 


To: The Registrar 
IN THE MATTER OF: 


(name of accused) 


Accused's Date of Birth: 
Appellant 


(name of person or institution appealing) 


Form 21 (rev. 11/21) CSD 


Page 51 of 57 
APPENDIX OF FORMS 


Information About the Case 


Index Offence(s) 


=" 


2. Verdict at trial (check coe) 
[] Not Criminally Responsible; or 
[] Unfit to Stand Trial 


3. Year of trial (if known) 


4 Disposition or placement order being appealed 


5. Date of hearing 
6. Place of hearing 


7. Мате of lawyer who represented accused at hearing 


üt accused was sell-represented, write "self.cegcesected' on the ine above) ы 
8. Date of disposition or placement decision 


9. Date of reasons for decision (if released) 


10. Date appellant received the reasons (if known) 


11. Name of hospital where accused is currently detained or reports to 


Grounds of Appeal 


12. The grounds of appeal (the reasons you think the decision is wrong) are (continue on back or add in 
addtional paper, if needed): 


Form 21 (rev. 11/21) CSD 
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13. The order you would like the Court of Appeal to make is: 


Form 21 (rev. 11/21) CSD 
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Legal Representation 


14. If you are the accused person, please check one of these boxes 
| want a lawyer. The lawyer | want is named: 


| want a lawyer. Legal Aid Ontario can recommend a lawyer for me 

| want to represent myself and argue the appeal in person 

| want to represent myself and argue the appeal by videoconference. 
| want to represent myself and argue the appeal by audioconference. 
| want to represent myself and argue the appeal in writing 


Time to Appeal 


15. The time limit for filing this notice of appeal is within 15 days after the date on which you 
received the reasons for the decision you are appealing. Check one 


ишш ш шуш 


L] тат within the time limit for delivering this notice of appeal 


[] 1am not within the time limit for delivering this notice of appeal and | am applying for an 
extension of time. The reasons | need an extension are: 


Form 21 (rev. 11/21) CSD 
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(NOTE: In explaining the reasons why you are asking for an extension, you may wish to provide 
information about: (i) when you first found out you could appeal; (ii) when you first decided you 
wanted to appeal; (ti) when you first received the Notice of Appeal form; (iv) whether you also 
applied for legal aid and, if so, when; and (v) whether you consulted a lawyer about an appeal and, 
if so, when (do not write out what you talked about). 


Appellant's signature 


Date 


The appellant's address for service, including email (if available) is 


Other Information 


Toll-Free Phone Number for Legal Aid Ontario: 1-B00-668-8258 


Form 21 (rev. 11/21) CSD 


*Editorial Note: There are separate Rules that apply to appeals in Provincial Offences Act matters in the following 
pages. 
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Footnote(s) 


1 


10 
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DEFINITIONS AND INTERPRETATION 


Definitions 
1. 


(1) 
In these rules, 
“Act” means the Provincial Offences Act; 


“appeal court” means the Ontario Court (Provincial Division) or the Ontario Court (General Division), as 
the case may be, sitting as the appeal court under section 116 or 135 of the Act; 


“civil rule" means a rule in the Rules of Civil Procedure (Regulation 194 of the Revised Regulations of 
Ontario, 1990); 


“criminal panel” means any panel of three judges assigned to hear appeals in the week in which a 
matter is referred to a criminal panel under these rules; 


“inmate appeal” means an appeal or a motion for leave to appeal by a person who at the time the notice 
of appeal or notice of motion for leave to appeal is given is in custody and is not represented by 
counsel; 


“judge” means the Chief Justice of Ontario, the Associate Chief Justice of Ontario or a judge of the 
Court of Appeal; 


“Registrar” means the Registrar of the Court of Appeal and includes a deputy, associate or assistant 
Registrar. 


Раде 2012 
Definitions 


Application of rules 

(2) 

These rules apply in respect of appeals under sections 131 and 139 of the Act. 
Matters not provided for 

(3) 


Where matters are not provided for in these rules, the practice shall be determined by analogy to them. 
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APPLICATION OF CIVIL RULES 
2. 


(1) 


Except where otherwise provided by the Act, another statute or these rules, the Rules of Civil 
Procedure apply, where appropriate and with necessary modifications, to appeals under sections 131 
and 139 of the Act. 


(2) 


Civil rules 61.03 (motion for leave to appeal), 61.04 (commencement of appeals), 61.05 (certificate or 
agreement respecting evidence), 61.07 (cross-appeals), 61.09 (perfecting appeals), 61.10 (appeal book), 
61.11 and 61.12 (factums) and 61.13 (dismissal for delay) do not apply to appeals under sections 131 
and 139 of the Act. 
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Form of notice of motion 
3. 


(1) 
A motion for leave to appeal, other than in an inmate appeal or where the moving party is not 


represented by counsel, shall be made by a notice of motion in Form 1. 
Time for service 


(2) 

The notice of motion in Form 1 shall, 

(a) 

be served within 30 days after the date of the order or decision from which leave to appeal is sought; 
(b) 


state the date on which the motion will be heard, being a date not later than 60 days after the date of the 
order or decision from which leave to appeal is sought; 


(c) 
be filed with proof of service in the office of the Registrar within five days after service. 


Idem 
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(3) 


The notice of motion in Form 1 shall be served at least three days before the date on which the motion is to 
be heard. 


Form of notice in inmate appeal or appeal by other party unrepresented by counsel 
(4) 


A motion for leave to appeal in an inmate appeal or by another person who is not represented by counsel 
shall be made by a notice of motion in Form 2. 


Time for service 

(5) 

The notice of motion in Form 2 shall, 

(a) 

be served within 30 days after the date of the order or decision from which leave to appeal is sought; 
(b) 

state whether the moving party wishes to present the argument in person or in writing; 

(c) 


where the moving party wishes to present the argument in person, state that the motion will be heard on a 
date to be fixed by the Registrar. 


Service of notice of motion 

(6) 

Service of a notice of motion for leave to appeal shall be effected, 
(a) 


in an inmate appeal, by delivering the notice of motion to the senior official of the institution in which the 
moving party is in custody; 


(b) 


in an appeal other than an inmate appeal, where the defendant is the moving party, by leaving a copy of the 
notice of motion with, 


(i) 


the prosecutor, and 
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(ii) 


if the prosecutor is not acting on behalf of the Crown, the Crown Law Office (Criminal) of the Ministry of the 
Attorney General; and 


(c) 

where the prosecutor is the moving party, by leaving a copy of the notice of motion with, 
(i) 

the defendant, and 

(ii) 


if the prosecutor is not acting on behalf of the Crown, the Crown Law Office (Criminal) of the Ministry of the 
Attorney General. 


Motion to be heard by judge 

(7) 

A motion for leave to appeal shall be heard by a judge. 

Contents of notice of motion 

(8) 

A notice of motion for leave to appeal shall set out, 

(a) 

the special grounds upon which leave to appeal is sought; 

(b) 

any question of law upon which the appeal is to be founded; and 
(c) 

where the appeal is as to sentence, the basis for the appeal. 
Motion record 

(9) 

On a motion for leave to appeal, other than an inmate appeal, the moving party shall serve, 


(a) 
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a motion record containing, in consecutively numbered pages arranged in the following order, 
(i) 

a table of contents describing each document, 

(ii) 

a copy of the notice of motion, 

(iii) 

a copy of the proposed notice of appeal, 

(iv) 

a copy of the certificate or information, 

(v) 


a copy of any reasons of the trial court and the appeal court if the reasons are not included in the 
transcript, 


(vi) 

a copy of any report prepared under the authority of an order made during the course of the proceedings, 
(vii) 

a copy of all affidavits used before the appeal court, and 

(viii) 

a copy of any other material in the court file that is necessary for the hearing of the motion; 

(b) 

relevant transcripts of evidence, if they are not included in the motion record. 

Filing 

(10) 

On a motion for leave to appeal under subrule (9), the moving party shall file one copy of the motion record 
and transcripts, with proof of service, within 30 days after the filing of the notice of motion for leave to 
appeal. 


Responding party’s record 


(11) 
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On a motion for leave to appeal, the responding party may, where he or she is of the opinion that the 
moving party's motion record is incomplete, serve a motion record containing, in consecutively numbered 
pages arranged in the following order, 

(a) 

a table of contents describing each document; and 

(b) 

a copy of any material to be used by the responding party. 

Filing 

(12) 


The responding party shall file one copy of the motion record, with proof of service, within five days after 
service of the moving party's motion record and transcripts. 


Tabs may be used 
(13) 


Despite subrules (9) and (11), the parts of the motion record may be divided by numbered tabs provided 
that the pages within the tabs are consecutively numbered. 


Transmittal of inmate notice 
(14) 


The Registrar shall transmit to the Attorney General a copy of a notice of motion for leave to appeal filed by 
an official of an institution referred to in clause (6) (a). 


Inmate motion and motion in writing 
(15) 


A motion for leave to appeal in an inmate appeal or by another person who is not represented by counsel 
shall be dealt with in accordance with Rule 4. 
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INMATE APPEALS/APPEALS IN WRITING BY UNREPRESENTED DEFENDANT — LEAVE 
TO APPEAL 


Motion for leave to appeal in writing 
4. 


(1) 


Where the moving party for leave to appeal is not represented by counsel, the moving party may 
present the case for leave to appeal and argument in writing, and the motion shall be dealt with in 
accordance with subrules (2) to (10). 
Motion to be dealt with expeditiously 


(2) 


Where the moving party is in custody, the motion for leave to appeal shall be dealt with as 
expeditiously as possible. 


Filing of argument in inmate appeal 

(3) 

In an inmate appeal the written argument shall be filed with the notice of motion or within 15 days of 
service of the notice of motion by delivering the argument to the senior official of the institution in 


which the moving party is in custody. 


Service and filing of material, unrepresented non-inmate 
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(4) 

Where the moving party is not in custody, the moving party shall serve and file the motion record, 
transcripts and all other material that would be required if the motion for leave to appeal were to be 
heard with oral argument, within 30 days after the filing of the notice of motion for leave to appeal, and 
shall file two copies of the written argument with the motion record. 


Motion to be considered by judge 

(5) 

The motion for leave to appeal shall be considered by a judge. 

Submissions from respondent 

(6) 

If the judge considers that the motion has sufficient merit to require argument from the prosecutor, the 
judge shall so endorse the file, whereupon the Registrar shall transmit to the prosecutor copies of the 
notice of motion and the written argument of the moving party, if not included in the notice of motion, 
together with notification that the submissions of the prosecutor in answer to the motion should be 
made in writing within seven days of the receipt of the material from the Registrar and that two copies 
of the submissions should be filed with the Registrar. 

Procedure on dismissal of motion 


(7) 


If the judge considers that the motion for leave to appeal does not have sufficient merit to require 
argument from the prosecutor, the judge shall give written reasons for judgment dismissing the motion. 


Respondent’s submissions to moving party 

(8) 

Where submissions have been required from the prosecutor, a copy of them shall be transmitted to the 
moving party together with a notification that he or she may make written submissions in reply within 
seven days of receiving the submissions of the prosecutor. 

Written reasons 

(9) 

When the moving party’s submissions in reply have been received, or the time for submitting them has 
expired, the motion shall be referred for disposition to the judge, who shall give written reasons for 
judgment, to be dealt with as if the reasons were a reserved judgment. 


Time for service, extension 


(10) 
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If the notice of motion in Form 2 is not served within the time limited by rule 3, the moving party shall 
set out in the appropriate place in Form 2 the grounds for seeking an extension of time. 

Oral hearing, inmate appeal 

(11) 

Where the moving party is in custody and has given notice that he or she wishes to present the motion 
in person, the judge shall direct that the motion for leave to appeal be listed for hearing, and in that 


event may request the Attorney General to arrange for the attendance of the moving party at the 
hearing. 
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NOTICE OF APPEAL 


Time for service 
5. 


(1) 


Where leave to appeal is granted, a notice of appeal shall be served in the manner provided in subrule 3 
(6) within 10 days after the granting of leave. 


Manner of service 
(2) 


Despite subrule (1), the notice of appeal may be served upon the solicitor of record in the manner 
provided for in rule 16.05 of the Rules of Civil Procedure. 


Notice of appeal in inmate appeal 

(3) 

The notice of appeal in an inmate appeal shall be in Form 3. 
Notice of appeal in other appeals 

(4) 


The notice of appeal in all other appeals shall be in Form 4. 
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ORDER WITHOUT ATTENDANCE OF COUNSEL 
6. 
Except for an application for release from custody under section 132 of the Act, any order provided for 


in these rules may be made with the consent in writing of the parties without the attendance of counsel. 
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EXTENSION OR ABRIDGMENT OF TIME 


Notice 
(2) 


Except in an inmate appeal, notice of motion to extend or abridge time shall be given to the opposite party 
unless otherwise directed by a judge. 


Substituted service or dispensing with service 

(3) 

Where, on motion without notice, it appears to a judge that reasonable efforts have been made without 
success to give or deliver a notice or document in the manner required by these rules or the Act, or that 
reasonable efforts would not be successful, the judge may make an order for substituted service of the 
notice or document in such manner as the judge directs or, where necessary in the interests of justice, may 
dispense with the giving or delivery of the notice or document upon such terms as the judge considers 
proper in the circumstances. 

Extension of time in inmate appeal 


(4) 


An extension of time relating to an inmate appeal may be granted by a judge and the endorsement to that 
effect shall constitute an order extending the time. 


(5) 


In all cases where the motion for an extension of time in an inmate appeal is served six months or more 
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after the time for serving the notice of motion for leave to appeal, and in any other case where the judge 
considers it appropriate, the Registrar shall give the respondent notice of the motion. 


(6) 


Within seven days of receiving notice of the motion, the prosecutor shall, if the motion is opposed, file a 
written response to the motion with the Registrar, and a copy of the response shall be forwarded by the 
Registrar to the moving party together with a notification that he or she may make written submissions in 
reply to the response of the prosecutor within seven days after receipt of the response. 


(7) 


If the judge to whom the motion is made under subrule (5), after reviewing the grounds upon which the 
moving party requests an extension of time and any submissions filed by the moving party or the 
prosecutor under subrule (6), is of the opinion that an extension of time should be refused, the judge shall 
give reasons in writing for the refusal. 


(8) 
The reasons given by the judge on the motion shall be sent to the moving party and, where the prosecutor 


has filed a response, to the prosecutor, and where the motion is granted the prosecutor and the moving 
party shall be notified by the Registrar. 
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General powers of judge 
7. 


(1) 
The time for a motion for leave to appeal and to appeal and for doing any other act in connection with 


an appeal for which a time is prescribed may be extended or abridged by a judge before or after the 
expiration of the time prescribed. 
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TRANSCRIPTS 


No application to inmate appeals 
8. 


(1) 

This rule does not apply to inmate appeals. 

Certificate or undertaking 

(2) 

The appellant shall, at the time the notice of appeal is filed with the Registrar, file a certificate of the 
court reporter stating that copies of transcripts required for the hearing of the appeal have been 
ordered or file an undertaking in Form 5 that any such transcripts will be filed within 30 days after the 
filing of the notice of appeal. 

Transcripts for the court 

(3) 


Except where otherwise ordered, three copies of the transcript of evidence at the trial and of any 
evidence received under section 136 of the Act are required for the use of the court. 


Contents of transcript 


(4) 
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Unless otherwise ordered by a judge, or except as otherwise consented to by the respondent, there 
shall be omitted from the transcript, 


(a) 

all final argument; 

(b) 

all objections to the admissibility of evidence, except a notation that an objection was made and a brief 
summary of the nature of that objection and the position of counsel, but the trial judge’s ruling and 
reasons in respect of the objection shall be set out in full in the transcript. 

Order for inclusion of additional transcript 

(5) 

A party obtaining an order for the inclusion in the transcript of any portion of the matter referred to in 
subrule (4) shall furnish the order to the court reporter within five days after the granting of the order, 
and furnish a copy of the order to the other parties together with confirmation that the order has been 
sent to the reporter. 

Appeal from sentence only 

(6) 

In respect of an appeal as to sentence only, 


(a) 


where there was a plea of guilty at the opening of the trial before any evidence was taken, the transcript 
shall include the entire hearing before the court, including, 


(i) 

the arraignment, 

(ii) 

the statement of counsel for the prosecution, 

(iii) 

any evidence, 

(iv) 

any submissions of counsel for the prosecution and the defence, 


(v) 
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any statement by the defendant prior to the passing of sentence, and 
(vi) 

the trial judge’s reasons for sentence; 

(b) 


where the plea was not guilty and was followed by the adducing of evidence, the transcript shall 
include, 


(i) 

the trial judge’s reasons for conviction, 

(ii) 

the verdict, 

(iii) 

any evidence called in respect of sentence, 

(iv) 

any submissions of counsel for the prosecution and for the defence on sentence, and 
(v) 

the trial judge’s reasons for sentence. 

Agreed statement of facts 

(7) 

Where the plea was not guilty and was followed by the adducing of evidence, then within 30 days of 


receipt of the transcript referred to in clause (6) (b), counsel for the appellant and for the respondent 
shall make every effort to agree to a statement of facts which shall be included in the appeal book. 


(8) 


In the event of difficulty in settling the statement of facts, counsel for either party may, on notice, attend 
upon a judge for directions. 


Date of order and completion 
(9) 


The transcript shall include a note of the date the transcript was ordered and the date the ordering party 
was notified that the transcript was completed. 
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Completion not to be suspended 
(10) 
After a transcript has been ordered, the completion of the transcript shall not be suspended or the 
order countermanded without an order of a judge or the Registrar, unless the appeal has been wholly 
abandoned and the court reporter notified in accordance with subrule 28 (3). 
Agreement respecting evidence 
(11) 
Instead of complying with subrule (3), the parties may, within 30 days after service of the notice of 
appeal, make an agreement respecting the transcript required for the appeal and any such agreement 
shall be reduced to writing, be signed by the parties, be filed with the Registrar forthwith and form part 
of the contents of the appeal book under rule 12. 
Filing of transcript 
(12) 
Where no transcript is required for the hearing of the appeal other than that filed in the court appealed 


from, the copies of the transcript shall be filed with the Registrar within 30 days of the filing of the 
notice of appeal and in all other cases the transcript shall be filed forthwith upon its completion. 
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Service of notice to cure default 
9. 


(1) 

Where the appellant fails to comply with any of the provisions of rule 8, the Registrar may serve notice 
on the appellant and counsel for the appellant that the appeal may be placed before the Court of Appeal 
to be dismissed as an abandoned appeal unless the default is cured within 10 days after service of the 
notice. 

Service of notice that appeal to be dismissed as abandoned 

(2) 

Where the appellant does not cure the default within 10 days after service of the notice, or within such 
longer period as a judge allows, the Registrar shall serve notice on the appellant and counsel for the 
appellant of the date on which the appeal will be placed before the Court of Appeal to be dealt with in 
accordance with subrule (1). 

Appellant to be served with copy of order dismissing appeal 

(3) 


The Registrar shall serve the appellant with a copy of an order dismissing the appeal. 


Manner of service 
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(4) 


Unless a judge otherwise orders, service of a notice on the appellant and counsel under this rule shall 
be by prepaid registered mail to the addresses as set out in the notice of appeal or as filed with the 
Registrar. 
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PROCESSING APPEALS 
10. 


Where a notice of motion for leave to appeal has been filed, the Registrar shall transmit a copy of the 
motion to the registrar of the Ontario Court (General Division) or the court clerk of the Ontario Court 
(Provincial Division), as the case may be, for the county or district where the proceedings appealed 
from were held. 
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ORIGINAL PAPERS AND EXHIBITS 
11. 
Upon receipt of a motion for leave to appeal, the registrar of the Ontario Court (General Division) or the 
court clerk of the Ontario Court (Provincial Division), as the case may be, shall transmit forthwith to the 


Registrar from the court from which the appeal is taken all the material forming the record, including all 
documents and exhibits capable of reproduction, unless it is otherwise ordered by a judge. 
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Contents of appeal book 
12. 


(1) 


Except їп an inmate appeal, the appeal book shall contain, in consecutively numbered pages arranged 
in the following order, a copy of, 


(a) 


a table of contents describing each document, including each exhibit, by its nature and date, and, in the 
case of an exhibit, identified by exhibit number or letter; 


(b) 

the notice of appeal and any supplementary notice of appeal; 

(c) 

the order granting leave to appeal, and any direction or order made with reference to the appeal; 
(d) 

the information or certificate, including all endorsements; 


(e) 
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the formal order or decision appealed from, if any, as signed and entered; 
(f) 


the reasons for judgment of the trial court, if not included in the transcript of the trial, together with a 
further typed or printed copy if the reasons are handwritten; 


(9) 


the reasons for judgment of the appeal court together with a further typed or printed copy if the reasons 
are handwritten; 


(h) 


any order for release from custody pending appeal and any other order suspending the operation of the 
sentence; 


(i) 


all documentary exhibits filed at the trial arranged in order by date or, where there are documents 
having common characteristics, arranged in separate groups in order by date; 


(i) 
all additional documentary exhibits and affidavits used on the hearing of the appeal in the appeal court; 
(К) 


all maps, plans, photographs, drawings and charts that were before the trial judge and are capable of 
reproduction; 


(I) 
the agreed statement of facts, if any; 
(m) 


where there is an appeal as to sentence, the pre-sentence report, the record of the defendant and any 
exhibits filed on the sentencing proceedings; 


(n) 
any notice of constitutional question served in accordance with section 109 of the Courts of Justice Act 


and proof of service of the notice upon the Attorney General of Ontario and the Attorney General of 
Canada; and 


(0) 


a certificate in Form 61H of the Rules of Civil Procedure signed by the appellant’s solicitor, or on the 
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solicitor's behalf by someone specifically authorized to do so, stating that the contents of the appeal 
book are complete and legible. 


Material may be omitted from appeal book 
(2) 


Despite subrule (1), with the consent of the respondent or as directed by a judge, some or all of the 
material referred to in clauses (1) (i) to (k) may be omitted from the appeal book. 


Form of appeal book 
(3) 
The appeal book, other than an appeal book prepared by the Attorney General under rule 13 or subrule 


23 (3), shall be bound front and back in buff cover stock, and the appeal book prepared by the Attorney 
General under rule 13 and subrule 23 (3) shall be bound front and back in grey cover stock. 


(4) 


Despite subrule (1), the parts of the appeal book may be divided by numbered tabs provided that the 
pages within the tabs are consecutively numbered. 


(5) 


The Registrar may refuse to accept an appeal book that does not comply with the rules or is not legible 
and, in that case, the appeal book shall not be filed without a direction from a judge. 
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APPEAL BOOK FOR UNREPRESENTED APPELLANT 
13. 
Where the appellant is not represented by counsel, the Registrar may require the Attorney General or 


counsel for the prosecutor to prepare the appeal book. 
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FACTUMS 


Heading of factum 
14. 


(1) 

Except in inmate appeals, all parties to an appeal and persons who have been granted the right to be 
heard shall deliver a factum, to be entitled and described on its cover as "Appellant's Factum", 
“Respondent’s Factum" or as the case may be. 

Factum to be signed and dated 

(2) 

All factums shall be signed by counsel or on counsel's behalf by someone specifically authorized to do 
so, or by the appellant or respondent if he or she has no counsel, and the signature shall be followed 
by the typed name of counsel, if any, and the date. 

Contents of appellant's factum 

(3) 

Except in an appeal from sentence only, the appellant's factum shall consist of, 

(a) 


Part I, with the caption "Statement of the Case", containing a statement identifying the appellant, the 
trial court and the appeal court, the nature of the charge or charges, the result in the trial court and in 
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the appeal court, and whether the appeal is from conviction, conviction and sentence, acquittal or other 
disposition; 


(b) 


Part Il, with the caption “Summary of the Facts”, containing a concise summary of the facts relevant to 
the issues on the appeal, with such reference to the evidence by page and line as is necessary; 


(с) 


Part Ill, with the caption “Issues and Law", containing a statement of each issue raised, immediately 
followed by a concise statement of the law and authorities relating to that issue; 


(d) 


Part IV, with the caption “Order Requested”, containing a statement of the order that the court will be 
asked to make; 


(e) 


Schedule A, with the caption “Authorities to be Cited”, containing a list of the authorities referred to, 
with citations, in the order in which they appear in Part Ill or in alphabetical order; and 


(f) 

Schedule B, with the caption “Relevant Legislative Provisions”, setting out the text of all relevant 
statutes, except where it would be more convenient to separately file an office consolidation from the 
Queen’s Printer for Ontario. 

Respondent's factum 

(4) 

The respondent's factum shall consist of, 

(a) 

Part I, with the caption "Respondent's Statement as to Facts", containing a statement of the facts in 
Part Il of the appellant's factum that the respondent accepts as correct or substantially correct and 


those facts with which the respondent disagrees, and a concise summary of any additional facts relied 
on, with such reference to the evidence by page and line as is necessary; 


(b) 
Part Il, with the caption “Response to Appellant's Issues", containing the position of the respondent 


with respect to each issue raised by the appellant, immediately followed by a concise statement of the 
law and the authorities relating to that issue; 


(c) 


Part Ill, with the caption "Additional Issues", containing a statement of any additional issues raised by 
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the respondent, immediately followed by a concise statement of the law and the authorities relating to 
that issue; 


(d) 


Part IV, with the caption “Order Requested”, containing a statement of the order that the court will be 
asked to make; 


(e) 


Schedule A, with the caption “Authorities to be Cited”, containing a list of the authorities referred to, 
with citations, in the order in which they appear in Parts II and Ill or in alphabetical order; and 


(f) 

Schedule B, with the caption “Relevant Legislative Provisions”, setting out the text of all relevant 
statutes, except where it would be more convenient to separately file an office consolidation from the 
Queen’s Printer for Ontario. 

Length of factum 


(5) 


Unless ordered by the Registrar or a judge, the factum, excluding the Schedules, shall not exceed 30 
pages in length. 


Form of factum 
(6) 


The appellant’s factum shall be bound front and back in blue cover stock, and the respondent’s factum 
shall be bound front and back in green cover stock. 


(7) 
The factum shall be printed on good quality white paper 216 millimetres by 279 millimetres in size and 
the text shall be printed, typewritten, written or reproduced legibly on one side only with double spaces 


between the lines, except for quotations which may be single spaced, and margins of approximately 40 
millimetres on the left-hand side. 


(8) 

The characters used shall be of at least 12 point or 10 pitch size. 
(9) 

Back sheets and covers shall be of 176 g/m? cover stock. 
Registrar may refuse to accept factum for filing 


(10) 
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The Registrar may refuse to accept a factum that does not comply with these rules and, in that case, 
the factum shall not be filed without a direction from a judge. 
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SENTENCE APPEALS 


Sentence appeal factum to be in Form 6 
15. 


(1) 


In an appeal from sentence only, the factum of the appellant, other than the prosecutor, shall be in 
Form 6. 


(2) 


Where the prosecutor is the appellant, such changes shall be made in the form of the factum as are 
required. 


Time limits for oral argument 
(3) 


On the hearing of an appeal from sentence only, the appellant shall be limited to 15 minutes for the 
presentation of oral argument and the respondent to 10 minutes. 


(4) 
The appellant shall be allowed five minutes to reply. 
(5) 


In cases of unusual difficulty the panel hearing the appeal may enlarge these time limits as required. 
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PERFECTING THE APPEAL 


Service and filing 
16. 


(1) 
Except in an inmate appeal, the appellant shall serve on every other party to the appeal and any person 
entitled by statute or an order of the court to be heard upon the appeal, one copy of an appeal book, 


one copy of the transcript and one copy of the appellant’s factum and immediately thereafter shall file 
with the Registrar proof of service of the appeal book, the transcript and the factum, and, 


(a) 


in appeals directed to be heard by five judges, five copies of the appeal book and six copies of the 
appellant’s factum; and 


(b) 

in all other appeals, three copies of the appeal book and four copies of the appellant’s factum. 
Certificate of perfection 

(2) 

The appellant shall file with the Registrar two copies of a certificate of perfection stating, 


(a) 
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that the appeal book, transcript and appellant’s factum have been served and filed; 

(b) 

that the transcript is complete; 

(c) 

the estimated total length of time for oral argument; and 

(d) 

the name, address and telephone number of the solicitor for each party to the appeal unless the 
respondent is the Attorney General, and of any person entitled by statute or an order to be heard on the 
appeal, or where a party or person acts in person, his or her name, address for service and telephone 
number. 

Time for perfection 

(3) 

The appellant shall perfect the appeal by complying with subrules (1) and (2), 

(a) 

where no transcript of evidence other than that filed in the appeal court is required for the appeal, 
within 60 days after filing the notice of appeal or such longer period as is permitted by a judge or the 
Registrar; 


(b) 


where a transcript of evidence is required for the appeal, within 30 days after the transcript has been 
delivered to the Court of Appeal or such longer period as is permitted by a judge or the Registrar; or 


(c) 
where an agreed statement of facts is required pursuant to subrule 8 (7), within 60 days after the 


transcript has been delivered to the Court of Appeal or such longer period as is permitted by a judge or 
the Registrar. 
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MOTION FOR DIRECTIONS 
17. 
The Registrar ог any party to the appeal may, on notice, make a motion to a judge for directions in 


respect of the conduct of the appeal. 
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Notice of failure to perfect 
18. 


(1) 

Where an appellant has not perfected an appeal within the time limits set out in rule 16, the Registrar 
may serve notice on the appellant and counsel for the appellant that the appeal shall be placed before 
the Court of Appeal to be dismissed as an abandoned appeal unless the appeal is perfected within 10 
days after the service of the notice. 

Notice of intent to have appeal dismissed 

(2) 

Where an appellant has not perfected an appeal within the time limits set out in rule 16, the respondent, 
on notice to the appellant and counsel for the appellant, may request the Registrar to have the appeal 
placed before the Court of Appeal to be dealt with in accordance with subrule (1), or may move before a 
judge for directions. 

Powers of Court 

(3) 


In considering an appeal referred to it under subrule (1), the Court of Appeal may, 


(a) 
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dismiss the appeal as an abandoned appeal; 
(b) 


if the appellant was granted release from custody pending the appeal, revoke the release order and 
direct that a warrant issue for the arrest of the appellant; 


(c) 

permit the appeal to remain on the list of pending appeals upon such conditions, if any, as the court 
considers fit, including conditions respecting the time limits for filing the transcript, the appeal book 
and the factum. 

Service of copy of order dismissing appeal 


(4) 


The Registrar shall serve the appellant and the appellant’s counsel with a copy of any order or direction 
made or given under subrule (3). 


Manner of service 
(5) 
Unless a judge otherwise orders, service of a notice on the appellant and counsel under this rule shall 


be by prepaid registered mail to the addresses as set out in the notice of appeal or as filed with the 
Registrar. 
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LISTING APPEALS 


Notice of date of appeal 
19. 


(1) 

Subject to the direction of the Chief Justice of Ontario, the Associate Chief Justice of Ontario or a 
direction given by a judge as a term of an order made by him or her relating to the conduct of the 
appeal, the Registrar shall fix the day of the hearing of the appeal and notify counsel, or the party, as 
the case requires. 

Date not to be fixed until appeal perfected 


(2) 


Unless ordered by a judge or the Registrar, an appeal shall be listed for hearing only after being 
perfected in compliance with rule 16. 


Date for filing respondent’s factum 
(3) 


The respondent’s factum shall be served and filed not later than 10 days before the week in which the 
appeal is to be heard. 


Appeals may be scheduled in afternoon 


(4) 
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In scheduling appeals, the Registrar may, where appropriate, prepare separate lists for the morning and 
for the afternoon. 

Duty on appellant to perfect appeal and obtain date 

(5) 

Where the appellant has been granted release from custody pending appeal, the appellant or counsel 


on his or her behalf shall take all practicable steps to obtain a date for the hearing of the appeal which 
precedes the date on which the appellant is required to surrender into custody. 
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Filing books of authorities 
20. 


(1) 


Books of authorities shall be filed no later than Thursday in the week before the week in which the 
appeal is scheduled to be heard. 


Only authorities to be referred to included 

(2) 

The book of authorities shall contain only those authorities intended to be referred to in oral argument. 
Marking of authorities 

(3) 

The authorities shall be marked to indicate those passages intended to be referred to in oral argument. 
Copies to be legible 

(4) 

The authorities shall be reproduced legibly. 


Duplication of authorities to be avoided 
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(5) 

A party shall not duplicate authorities already filed with the court by another party. 
Colour of cover 

(6) 


The book of authorities shall be bound front and back in coloured stock of the same colour as the 
party’s factum. 
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INTERVENTION 
21. 


(1) 
Any person interested in an appeal between other parties may by leave of the Court of Appeal, the Chief 
Justice of Ontario or the Associate Chief Justice of Ontario, intervene in the appeal upon such terms 


and conditions and with such rights and privileges as the court, the Chief Justice or the Associate 
Chief Justice determines. 


(2) 


The factum of the intervener shall be bound front and back in white coloured stock. 
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Appellant to file appeal books, transcripts and written argument 
22. 


(1) 

Where an appellant in an appeal that is not an inmate appeal indicates to the Court of Appeal that he or 
she desires to present the case on appeal and the argument in writing, the appellant shall file an appeal 
book, transcripts of evidence, if any, and all other material, except a factum, that would be required if 
the appeal were to be heard with oral argument, and file the written argument within 30 days after the 
material has been filed. 

Material to be considered initially by single judge 

(2) 

The material in the appeal shall be considered by a judge, who may give directions as to whether the 
respondent should be requested to file written argument and prescribe the times for doing so and for 
the filing of any reply in writing by the appellant. 

Procedure where judge considers appeal should be dismissed 

(3) 

If the judge considers that no written argument from the respondent is required, the judge shall prepare 


draft written reasons for dismissing the appeal, and the file shall then be referred to two members of 
the criminal panel. 
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(4) 
If the two members of the criminal panel agree with the judge and sign the reasons for dismissal, the 
appeal shall be dismissed and the reasons for dismissal shall be dealt with as if the reasons were a 


reserved judgment. 


Procedure where criminal panel requires argument from respondent 


(S) 
If one of the two members of the criminal panel considers that written submissions should be required 


from the respondent, directions in that respect shall be given in accordance with the provisions of 
subrule (2). 


(6) 
Where submissions have been required from the respondent, a copy of the submissions shall be 


transmitted to the appellant together with a notification that he or she may make written submissions in 
reply within 14 days after receipt of the submissions of the respondent. 


(7) 

When the appellant's submissions in reply have been received, or the time for submitting them has 
expired, the appeal shall be referred for disposition to a criminal panel, which shall give written reasons 
for judgment, which shall be dealt with as if the reasons were a reserved judgment. 

Criminal panel may require oral submissions 

(8) 

Despite subrule (7), the criminal panel considering the appeal under that subrule may direct that the 
appeal be listed for hearing and give notice to the appellant that he or she may attend and make oral 
submissions. 

Service 

(9) 

Unless a judge otherwise orders, service of a notice on the appellant under this rule shall be by 


ordinary mail to the address as set out in the notice of appeal or as filed with the Registrar. 
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INMATE APPEALS — NOTICE OF APPEAL AND APPEAL BOOKS 


Superintendent to provide inmate notice of appeal 
23. 


(1) 


The senior official of a penal or reform institution shall supply to any inmate in his or her custody, upon 
request, a form of notice of motion in Form 2 and a form of notice of appeal in Form 3. 


Superintendent to transmit documents 

(2) 

The senior official shall forthwith transmit to the Registrar any notice of motion and notice of appeal 
served upon him or her, and shall forthwith deliver to the inmate concerned any documents that may be 
transmitted to the inmate by the Registrar, and shall inform the Registrar of having done so. 
Preparation of appeal book by Attorney General or prosecutor 

(3) 

Where an inmate appeal is directed to be listed for hearing, the Registrar shall request the Attorney 


General or counsel for the prosecutor to prepare appeal books for the use of the court and the 
appellant which shall contain, 


(a) 
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a table of contents; 

(b) 

the notice of appeal; 

(c) 

the information or certificate; 

(d) 

all exhibits capable of reproduction; 
(e) 

the order granting leave to appeal; 
(f) 


where the appeal is or includes an appeal against sentence, the pre-sentence report, if any, and the 
record of the defendant, if any; 


(9) 

the transcript of the reasons for judgment in respect of conviction and sentence; and 
(h) 

the reasons for judgment of the appeal court. 

Registrar may excuse compliance 

(4) 


The Registrar may, in writing, in an appropriate case, excuse the Attorney General from complying with 
the requirements of subrule (3), or any of them. 


Attorney General to provide copies of appeal books 
(S) 


The Attorney General shall mail one copy of the appeal book to the appellant and file three copies of the 
appeal book with the Registrar. 
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INMATE APPEALS — EXTENSION OF TIME 
24. 
If the notice of appeal in Form 3 is not served within the time limited by rule 5, the appellant shall set 


out in the place provided therefor in Form 3 the grounds for seeking an extension of time. 
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INMATE APPEALS — PRESENCE OF APPELLANT 
25. 


(1) 
Where the appellant in an inmate appeal has indicated in the notice of appeal that he or she desires to 


present the appeal in person and the notice of appeal was served within the time limited by rule 5, or an 
extension of time has been granted, the appeal shall be listed for hearing. 


(2) 
Despite subrule (1), an appellant in an inmate appeal who has indicated that he or she desires to 


present the appeal in person may request that his or her appeal be dealt with as an appeal in writing, 
and thereupon a judge may direct that the appeal proceed in accordance with rule 26. 
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Inmate to be given appeal book and time to prepare argument 
26. 


(1) 


Where the appellant in an inmate appeal has indicated in the notice of appeal that he or she desires to 
present the case on appeal and argument in writing and the notice of appeal was served within the time 
limited by rule 5 or an extension of time has been granted, the Registrar shall notify the appellant that 
he or she has the right to present further written submissions within 14 days after receipt of the appeal 
book, unless this has already been done in connection with an application for extension of time for 
appeal. 


Appeal to be considered initially by single judge 

(2) 

The appeal shall be considered by a judge. 

(3) 

If the judge considers that the appeal has sufficient merit to require argument from the respondent, the 
judge shall so endorse the file, whereupon the Registrar shall transmit to the respondent copies of the 
notice of appeal, the written submissions of the appellant, if not included in the notice of appeal, 
together with notification that the submissions of the respondent in answer to the appeal should be 


made in writing within 20 days of the receipt of the material from the Registrar and that four copies 
thereof be filed with the Registrar. 
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Procedure where judge considers appeal should be dismissed 
(4) 
If the judge considers that the appeal does not have sufficient merit to require argument from the 


respondent, the judge shall write draft reasons for judgment dismissing the appeal and refer the appeal 
with the reasons to two members of the criminal panel. 


(5) 

If the two members of the criminal panel agree with the judge and sign the reasons for judgment, the 
appeal shall be dismissed and the reasons for dismissal dealt with as if the reasons were a reserved 
judgment. 

Procedure where criminal panel requires argument from prosecutor 


(6) 


If one of the two members of the criminal panel considers that written submissions should be required 
from the respondent, the provisions of subrule (3) where argument is required from the respondent 


apply. 
(7) 
Where submissions have been required from the respondent, a copy of them shall be transmitted to the 


appellant by the Registrar together with a notification that he or she may make written submissions in 
reply within 14 days of receipt of the submissions of the respondent. 


(8) 

When the appellant's submissions in reply have been received, or the time for submitting them has 
expired, the appeal shall be referred for disposition to the criminal panel, which shall give written 
reasons for judgment, to be dealt with as if the reasons were a reserved judgment. 

Criminal panel may require oral submissions 

(9) 

Despite subrule (8), the criminal panel considering the appeal under that subrule may direct that the 


appeal be listed for hearing and, in that event, may request the Attorney General to arrange for the 
attendance of the appellant at the hearing. 
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REASONS FOR JUDGMENT 
27. 


(1) 
In every appeal, the Registrar shall notify the trial judge and the judge of the appeal court of the result 


of the appeal and where reasons are given in writing or given orally and later reduced to writing, the 
Registrar shall send a copy of the reasons, 


(a) 

in an inmate appeal or an appeal where the appellant was not represented by counsel, to the appellant; 
(b) 

in an appeal conducted by a solicitor, to the solicitor for the appellant; 

(c) 

to the trial judge and the judge whose order is the subject of the appeal; 

(d) 

to the Attorney General; 

(e) 


to the solicitor for the respondent and any person granted intervener status or to the respondent and 
the intervener, where not represented by counsel; 


Раде 2012 
REASONS FOR JUDGMENT 


(f) 


in an appeal from the Ontario Court (General Division), to the Chief Justice of the Ontario Court and the 
regional senior judge of the region where the trial was conducted; 


(9) 


in an appeal from the Ontario Court (Provincial Division), to the Chief Judge of the Ontario Court 
(Provincial Division) and the regional senior judge of the region where the trial was conducted. 


(2) 


Where reasons in writing or oral reasons reduced to writing are not given, the Registrar shall notify the 
trial judge or the judge whose order was the subject of the appeal of the result of the appeal. 
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ABANDONMENT OF APPEALS 

Single judge may dismiss appeal 

(2) 

A judge may thereupon dismiss the appeal as an abandoned appeal, without the attendance of counsel. 
Court reporter to be notified 

(3) 


Where an appeal has been abandoned, the appellant shall forthwith notify the court reporter in writing. 
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Service of notice of abandonment 
28. 


(1) 


Where an appellant desires to abandon the appeal, the appellant shall serve in the manner provided by 
subrule 3 (6) a notice of abandonment signed by the solicitor of record in the appeal, or by the 
appellant, in which case the signature shall be verified by affidavit or witnessed by a solicitor or an 
officer of the institution in which the appellant is confined. 
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Contents of applicant’s affidavit 
29. 


(1) 


Upon an application for release from custody pending appeal, the appellant shall file an affidavit or 
affidavits, including where practicable the appellant’s own affidavit, establishing, 


(a) 

the particulars respecting the conviction; 

(b) 

the judicial interim release status of the appellant pending the appeal from the trial decision; 
(c) 


the appellant’s places of residence in the three years preceding the conviction, and where the appellant 
proposes to reside if released; 


(d) 


the appellant’s employment prior to conviction, and whether the appellant expects to be employed if 
released and where; 
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Contents of applicant’s affidavit 
(e) 
the appellant’s criminal record, if any; 
(f) 
where the appellant proposes entering into a recognizance with sureties, the amount of money or value 
of other valuable security the appellant proposes should be deposited, and where practicable, the 
names of the sureties and the amount for which each is to be liable. 
Respondent may file affidavit 
(2) 
Where the respondent desires to assert that the detention of the appellant is necessary and to rely on 
material other than that contained in the material filed by the appellant, the respondent shall file an 
affidavit setting out the facts upon which the respondent relies. 
Parties may cross-examine on affidavits 
(3) 


The appellant and the respondent may cross-examine upon affidavits filed by the opposite party, in 
accordance with the Rules of Civil Procedure. 


Judge may dispense with compliance 
(4) 


A judge may dispense with the filing of the affidavits referred to in subrules (1) and (2) and act upon a 
statement of facts agreed upon by counsel for the appellant and the prosecutor. 


Special meaning of criminal record 
(5) 
For the purposes of clause (1) (e) only, 


“criminal record” includes any record of convictions under the same statute as the conviction sought 
to be appealed. 
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CONDITIONS OF RELEASE 
30. 


Unless otherwise ordered by the judge hearing the application, all orders for release from custody 
pending appeal shall contain the codnitions, 


(a) 
that the appellant will surrender into custody at the institution from which he or she is released, or such 


other institution as may be specified in the order, by 6 p.m. on the day prior to the hearing of the appeal 
or such other date as may be specified in the order; 


(b) 


that the appellant shall advise the Registrar of his or her place of residence. 
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VARIATION OF BAIL 


Judge may vary order 
31. 


(1) 


A judge тау, on cause being shown, cancel an order previously made under section 132 of the Act and 
may make any order that could have been made under that section. 


Order may be made without attendance of counsel 
(2) 


An order for a new recognizance or undertaking varying a term may be made by a judge without the 
attendance of counsel, if the written consent of counsel for the respondent has been filed. 


Content of material to be filed 

(3) 

Where the appellant seeks an order under subrule (2) varying a term referred to in clause 30 (a), the 
material filed in support of the application shall contain a summary of the status of the appeal, an 


explanation for any failure to comply with rule 8 or 16 and, where applicable, a statement of the earliest 
feasible date on which the appeal may be heard. 
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NOTICE 
32. 


An application referred to in rules 29 and 31 shall be on two clear days notice unless the respondent 
consents to, and a judge or the Registrar permits, a shorter period of notice. 
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TRANSITION 
33. 


(1) 
In this rule, 
“preceding rules” means the Rules of the Court of Appeal in Appeals under the Provincial Offences Act 


(Regulation 195 of the Revised Regulations of Ontario, 1990) as they existed on the day before these 
rules come into force. 


(2) 


These rules apply to all appeals, whether commenced before or after these rules come into force, 
except in respect of steps already taken under the preceding rules. 


(3) 
Despite the repeal of the preceding rules and subrule (2), a judge may make an order that an appeal, or 


a step in the appeal, be conducted under these rules or the preceding rules or make any other order 
that is considered just in order to secure the fair and expeditious conduct of the appeal. 
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FORM 1 NOTICE OF MOTION 


Courts of Justice Act 
COURT OF APPEAL FOR ONTARIO 
BETWEEN: 
HER MAJESTY THE QUEEN 
(indicate whether applicant or respondent) 
- and - 
A.B. 
(specify name of defendant) 
(indicate whether applicant or respondent) 


NOTICE OF MOTION FOR LEAVE TO APPEAL PURSUANT TO s. 131 [or 139] of the PROVINCIAL 
OFFENCES ACT 


TAKE NOTICE that a motion will be made before the presiding judge at Osgoode Hall, 130 Queen Sireet 
West, Toronto, Ontario on (day), (date), at (time) or as soon after that time as this motion can be heard, for 
an order under s. 131 [or 139] of the Provincial Offences Act granting leave to appeal from the judgment of 
(specify judge appealed from) given on (specify date of judgment appealed from) at (specify place appealed 
from e.g. the City of Barrie) dismissing (or as the case may be) an appeal by the Applicant, A.B., from the 
judgment of (specify trial judge, e.g. Her Worship Justice of the Peace C.D.) given on (specify date and 
place of trial) convicting (or as the case may be) A.B. on a charge of (specify offence e.g. careless driving) 
contrary to (specify section and statute e.g. s. 130 of the Highway Traffic Act, R.S.O. 1990, chap. H.6). 
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THE SPECIAL GROUNDS FOR LEAVE TO APPEAL ARE: 


1. (specify the particular circumstances which make it essential in the public interest or for the due 
administration of justice that leave be granted). 


2. 


THE GROUNDS FOR APPEAL ARE: 


1. (specify the question of law alone where the appeal is from conviction or acquittal or specify the 
ground for appeal against sentence). 


2. 


IN SUPPORT OF THIS MOTION THE APPLICANT RELIES ON THE FOLLOWING: 


1. (set out documents such as transcript, etc. upon which the Applicant relies, see Rule 4(9)) 
THE RELIEF SOUGHT IS: 


An Order granting leave to appeal from the judgment of (specify judge appealed from and date of judgment 
appealed from) 


The applicant's address for service is 


The applicant's address is 


DATED AT ... this ... day of ... 


E.F. 


counsel for the applicant A.B. 
To: The Registrar 
And to: (respondent) 
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COURT OF APPEAL FOR ONTARIO 
MOTION FOR LEAVE TO APPEAL UNDER THE PROVINCIAL OFFENCES ACT 
To: The Registrar 
Name of defendant ... 
Place of trial ... 
Name of court! appealed from ... 
Name of judge appealed from ... 
Offence(s) of which convicted"? ... 
Statute under which defendant convicted? ... 
Plea at trial ... 
Sentence imposed ... 
Date of conviction ... 


Date of imposition of sentence ... 
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Date of disposition of appeal ... 
Name and address of place at which appellant is in custody ... 


1, the above named defendant, hereby give you notice that | desire to appeal to the Court of appeal against 
ту? ... 


on the grounds hereinafter set forth оп раде 3 of this notice. 


І desire to present my case and argument for leave to appeal, 
(a) in person and request that the Registrar fix a date for the hearing of the motion; or 


(b) in writing.” 


Dated this ... day of ... [20] ... © 
Signed ... 
Appellant 


І hereby apply for an extension of time within which І may launch my motion for leave to appeal upon the 
following grounds (here state reasons for delay.) 


The moving party (strike out inapplicable provisions) 


(1) applies under s. 131 [or s. 139] of the Provincial Offences Act for leave to appeal conviction upon 
grounds involving a question of law alone. 


(2) applies under s. 131 of the Provincial Offences Act for leave to appeal sentence. 


(3) applies under s. 139 of the Provincial Offences Act for leave to appeal sentence upon grounds 
involving a question of law alone." 


GROUNDS OF APPEAL 


These must be filled in before notice is sent to the Registrar. The moving party must here set out the 
grounds or reasons he or she alleges why the conviction should be quashed or the sentence reduced. The 
moving party must also set out the special grounds for granting leave to appeal. Additional pages may be 
added and you may include your written argument if you do not wish to appear in person. 


NOTES 


Grounds for leave to appeal 
І. 


(a) You may apply for leave їо appeal їо the court of appeal from conviction only upon questions 
of law alone and only on special grounds which make it essential in the public interest or for 
the due administration of justice that leave be granted. 


(b) You may apply for leave to appeal to the Court of Appeal from sentence only upon special 
grounds which make it essential in the public interest or for the due administration of justice 
that leave be granted, and in proceedings commenced under Part | or Part Il only оп a question 
of law alone. 


Time for serving this notice 
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(a) Whether your motion for leave to appeal is from conviction, sentence or both, this notice must 
be served within 30 days of the date of the order or decision from which leave to appeal is 
sought. 


(b) If this notice is served beyond that time then you must apply for an extension of time by 
completing the application above. 


Manner of service of this notice where person in custody 


Ш. If you are in custody this notice of motion must be served by delivering it to the senior official of 
the institution in which you are confined. 


Manner of service where person not in custody 


IV. If you are not in custody you must serve a copy of this notice on the prosecutor and the Crown Law 
Office (Criminal) of the Ministry of the Attorney General if the prosecutor is not acting on behalf of 
the Crown. This notice must then be filed in the office of the Registrar of the Court of Appeal, with 
proof of service, within five days after service. 


Filing argument in writing if in custody 


V. If you are in custody and desire to submit your case and argument for leave to appeal in writing 
you may deliver your written argument to the senior official of the institution in which you are 
confined, with this notice of motion or not later than 15 days from the date you serve this notice. 


Filing argument and motion record if person not in custody 


VI. If you are not in custody you must comply with subrule 3(9) by serving and filing a motion record 
and transcripts within 30 days of filing this notice, whether or not you wish to present your 
argument in writing or in person. The contents of the motion record are described in subrule 3(9), a 
copy of which may be obtained from the Registrar's office. If you wish to present your argument in 
writing, the argument may be included with this notice or filed with the motion record. 


Filing notice of appeal 


VII. If leave to appeal is granted you will be notified by the Registrar. You will then have 10 days to file a 
notice of appeal. If you are in custody the notice of appeal must be in From 3. Copies of Form 3 
may be obtained from the officials in the institution or from Legal Aid Duty Counsel. If you are not 
in custody the notice of appeal must be in Form 4. Copies of Form 4 may be obtained from the 
Registrar. 


If you are in custody you may apply for bail pending your appeal if leave to appeal is granted. 


Footnote(s) 
1 Ontario Court (General Division) or Ontario Court (Provincial Division) 
e.g. careless driving 


e.g. Highway Traffic Act 


ь o N 


If you wish to appeal against conviction, you must write the word "conviction". If you wish to appeal sentence, 
you must write the word "sentence". If you wish to appeal both conviction and sentence, you must write the 
words "conviction and sentence". If you are convicted of more than one offence and wish to appeal against 
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some only of the convictions or sentences, you must state clearly the convictions or sentences against which 
you wish to appeal. 


5 See the notes at the end of this form. 


6 This notice must be signed by the defendant. If the defendant cannot write he or she must affix his or her mark 
in the presence of a witness. The name and address of the witness must be given. 


7 You may apply for leave to appeal sentence in proceedings commenced under Part І or Part Il of the Provincial 
Offences Act under s. 131 of the Act only on a question of law alone. 
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FORM 3 NOTICE OF APPEAL FOR INMATE APPEALS COURT OF APPEAL FOR 
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NOTICE OF APPEAL UNDER THE PROVINCIAL OFFENCES ACT 
To: The Registrar 
Name of defendant ... 
Place of trial ... 
Name of court! ... appealed from 
Name of judge ... appealed from 
Offence(s) of which convicted"? ... 
Statute under which defendant convicted? ... 
Plea at trial ... 
Sentence imposed ... 
Date of conviction ... 
Date of imposition of sentence ... 


Date of disposition of appeal ... 
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Name and address of place at which appellant is in custody 


1, the above named defendant, hereby give you notice that | desire to appeal to the Court of appeal against 
my^ 


on the grounds hereinafter set forth on page 3 of this notice. 


Dated this ... day of ... [20]... 
Signed* 
Appellant 


NOTE: 


(a) This notice must be served within 10 days of the date of order granting leave to appeal. 


(b) If this notice is served beyond that time then you must apply for an extension of time by completing the 
application below. 


(c) This notice of appeal must be served by delivering it to the senior official of the institution in which you 
are confined. 


І hereby apply for an extension of time within which І may launch my motion for leave to appeal upon the 
following grounds (here state reasons for delay.) 


Signed ... Date ... 


І desire to present my case and argument, 
(a) in person and request that the Registrar fix a date for the hearing of the appeal; or 


(b) in writing.5 


The Appellant (strike out inapplicable provisions) 
(1) appeals conviction upon grounds involving a question of law alone. 


(2) appeals sentence. 
GROUNDS OF APPEAL 


These must be filled in before notice is sent to the Registrar. The moving party must here set out the 
grounds or reasons he or she alleges why the conviction should be quashed or the sentence reduced. 


Footnote(s) 
1 Ontario Court (General Division) or Ontario Court (Provincial Division) 
2 e.g. careless driving 


3 e.g. Highway Traffic Act 
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4 You may appeal to the Court of Appeal from conviction only upon questions of law alone and only after a judge 
of the Court of Appeal has granted leave to appeal on special grounds. You may appeal to the Court of Appeal 
from sentence only after a judge of the Court of Appeal has granted leave to appeal on special grounds. If you 
have been granted leave to appeal against conviction, you must write the word “conviction” in this space. If 
you have been granted leave to appeal sentence, you must write the word “sentence”. If you have been 
granted leave to appeal both conviction and sentence, you must write the words “conviction and sentence”. 
You must state clearly the convictions or sentences against which you have been granted leave to appeal. 


5 This notice must be signed by the defendant. If the defendant cannot write he or she must affix his or her mark 
in the presence of a witness. The name and address of the witness must be given. 


6 |f you wish to present your argument in writing you will be notified by the Registrar of the date for filing that 
argument or you may include your argument with this Notice of Appeal. 


End of Document 
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The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > COURT OF APPEAL RULES 
OVERVIEW > RULES OF THE COURT OF APPEAL IN APPEALS UNDER THE PROVINCIAL 
OFFENCES ACT (О. Reg. 721/94) > RULES OF THE COURT OF APPEAL IN APPEALS UNDER 
THE PROVINCIAL OFFENCES ACT O. Reg. 721/94 


COURT OF APPEAL RULES OVERVIEW 


RULES OF THE COURT OF APPEAL IN APPEALS UNDER THE PROVINCIAL OFFENCES 
ACT (О. Reg. 721/94) 


RULES OF THE COURT OF APPEAL IN APPEALS UNDER THE PROVINCIAL OFFENCES 
ACT O. Reg. 721/94 


FORM 4 NOTICE OF APPEAL 
COURT OF APPEAL FOR ONTARIO 
BETWEEN: 
HER MAJESTY THE QUEEN 
(indicate whether appellant or respondent) 
- and - 
A.B. 
(specify name of defendant) 
(indicate whether appellant or respondent) 
NOTICE OF APPEAL 


(UNDER SECTION 131 [OR 139] OF THE 
PROVINCIAL OFFENCES ACT) 


PARTICULARS OF CONVICTION (or as the case may be) 
1. Place of conviction ... 
2. Name of trial judge ... 


3. Name of appeal court judge ... 
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4. Offence(s)! of which defendant convicted ... 
5. Section(s) of statute under which accused convicted ... 
6. Plea at trial ... 
т. Length of trial ... 
8. Sentence imposed ... 
9. Date of conviction ... 
10. Date of sentence ... 
11. Date of disposition of appeal ... 
12. Disposition of appeal ... 
13. If defendant in custody, place of incarceration ... 


The appellant (use applicable provisions) 
(1) appeals against his or her conviction upon grounds involving a question of law alone. 


(2) Appeals against his or her sentence. 
The grounds of appeal are? ... 
The relief sought is ... 
The Appellant's address for service is ... 
The Appellant's address? is ... 
Dated this ... day of ... [20] ... 


(Name, address and telephone number of appellant's solicitor or (where попе)“ the appellant) 


Footnote(s) 
1 Note: The notice of appeal must refer to all offences under appeal. 


2 Note: If leave to appeal has been granted limited to certain grounds of appeal then it is only those grounds 
which should be set out here. 


3 Note: These rules provide for service upon the appellant of certain material at the address provided in the 
notice of appeal. If the appellant changes address then the appellant must notify the registrar. 


4 Note: The appellant may present the case on appeal and the argument in writing by so indicating to the Court 
of Appeal. Reference should be made to Rule 22. 


End of Document 
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The Practitioner’s Ontario Criminal Practice, 2023 Ed. 


Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > COURT OF APPEAL RULES 
OVERVIEW > RULES OF THE COURT OF APPEAL IN APPEALS UNDER THE PROVINCIAL 
OFFENCES ACT (О. Reg. 721/94) > RULES OF THE COURT OF APPEAL IN APPEALS UNDER 
THE PROVINCIAL OFFENCES ACT O. Reg. 721/94 


COURT OF APPEAL RULES OVERVIEW 


RULES OF THE COURT OF APPEAL IN APPEALS UNDER THE PROVINCIAL OFFENCES 
ACT (О. Reg. 721/94) 


RULES OF THE COURT OF APPEAL IN APPEALS UNDER THE PROVINCIAL OFFENCES 
ACT O. Reg. 721/94 


FORM 5 UNDERTAKING 


| ... (counsel for the Appellant or, where none, the Appellant) undertake that all transcripts required for the 
hearing of the appeal in the matter of Her Majesty the Queen and A.B. shall be filed by ... [20] ... 


(Name, address and telephone number of appellant's 


solicitor or (where none) the appellant) 


End of Document 
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The Practitioner's Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) » COURT OF APPEAL RULES 
OVERVIEW » RULES OF THE COURT OF APPEAL IN APPEALS UNDER THE PROVINCIAL 
OFFENCES ACT (О. Reg. 721/94) > RULES OF THE COURT OF APPEAL IN APPEALS UNDER 
THE PROVINCIAL OFFENCES ACT O. Reg. 721/94 


COURT OF APPEAL RULES OVERVIEW 


RULES OF THE COURT OF APPEAL IN APPEALS UNDER THE PROVINCIAL OFFENCES 
ACT (O. Reg. 721/94) 


RULES OF THE COURT OF APPEAL IN APPEALS UNDER THE PROVINCIAL OFFENCES 
ACT O. Reg. 721/94 


FORM 6 APPELLANT'S FACTUM - APPEAL FROM SENTENCE ONLY 


COURT OF APPEAL FOR ONTARIO 
BETWEEN: 
HER MAJESTY THE QUEEN 
Respondent 
- and — 
NAME OF APPELLANT 
Appellant 
APPELLANT'S FACTUM 
PARTI 
PARTICULARS OF THE CASE 
1. Place of Conviction 
2. Name of Trial Judge 
3. Name of appeal court Judge 


4. Offence(s) of which defendant convicted 
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5. Section(s) of statute under which accused convicted 


6. Plea at trial 


7. Length of trial 


8. Sentence imposed 


9. Date of conviction 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


24. 


Date of sentence 

Date of disposition of appeal 

Disposition of appeal 

Present place of incarceration (if applicable) 

If defendant released on bail pending appeal, date of release! 
Period spent in pre-trial/pre-sentence incarceration? 

Parole Eligibility date? 

Statutory release date^ 

Names of co-defendants and sentences imposed for offences upon which they were convicted® 
Does the defendant have a prior criminal record® 

Present employment? 

Present marital status? 

Appellant's present age and age at time of offence 

Was there a pre-sentence report prepared? 


Were there any medical, psychological, psychiatric or similar reports referred to or filed at the sentence 


proceedings!’ 


25. 


26. 


Was there a joint submission and if so what was it" 


If no joint submission briefly set out the position of the prosecutor and defence counsel on the 


sentence proceedings’? 


27. 


Will there be an application to admit fresh evidence and if so does the Respondent consent to its 


admission" 


PART Il 


Page 3 of 4 
FORM 6 APPELLANT'S FACTUM — APPEAL FROM SENTENCE ONLY 


SUMMARY OF THE FACTS 


The Facts of the Offence’ 


The Background of the Appellant 


Fresh Evidence 


(Here briefly summarize the fresh evidence which on consent has been filed with the court) 
PART III 
GROUNDS OF APPEAL 
PART IV 


ORDER REQUESTED 


It is respectfully submitted that ( here set out relief requested, e.g. that the appeal from sentence be allowed 
and the sentence reduced). 


All of which is respectfully submitted 


Defence Lawyer 


Counsel for the Appellant 


Dated at ... this ... day of ... , [20]... 


Footnote(s) 


1 
2 


Note that these Rules require that the Release order be placed in the Appeal Book. 


Where the incarceration was due to circumstances other than detention on the charges under the appeal this 
should be made clear. Thus if for a portion of the time the defendant was serving sentence on another offence 
either this period should not be included or there should be a note to this effect. 


This date is available from the sentence administrator of the institution where the defendant is incarcerated. 
Where the defendant is serving sentence for other offences other than the offences under appeal this should 
be made clear in a note. 


This date is available from the sentence administrator of the institution where the defendant is incarcerated. 


Where the defendant relies on disparity as a ground for varying the sentence additional details may be 
necessary and should be included in Part Il of the Factum. These details would include the co-defendant’s 
criminal record, reference to the judge's reasons for the sentence imposed on the co-defendants, the 
involvement of the co-defendant, whether the co-defendant was convicted of other offences so that the totality 
principle affected the sentence, and any other information which would put the allegation of disparity in its 
proper context. 


If the defendant has a prior criminal record it should be set out in detail in Part Il of the Factum and should 
include reference to convictions for offences under the same statute as the offence being appealed. 


10 


11 


12 


13 


14 
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In addition to present employment a fuller history of employment should be set out in Part Il of the Factum. If 
the defendant is in custody then refer to employment at time of conviction or sentence. 


Where relevant, the history of the defendant's marital status should be referred to in Part Il of the Factum. 


If there was a pre-sentence report prepared its contents should be briefly summarized in Part Il of the Factum. 
In addition the entire report must be included in the Appeal Book. 


Where relevant the contents of such reports should be briefly summarized in Part Il of the Factum. In addition 
the complete report must be included in the Appeal Book, whether or not it was formally marked as an exhibit 
on the proceedings. 


A joint submission would include where counsel have agreed on a range of sentences to be submitted to the 
trial Judge. 


The "position" of counsel may simply be that the sentence should take a particular form i.e. incarceration, or 
may be more specific, i.e. a specified term of months or years. If counsel did not make any suggestion as to 
the type or length of sentence this should be indicated as well. 


Where the Respondent consents to the admission of fresh evidence on the appeal this evidence may be 
included in the Appeal Book or filed separately and reference may be made to the evidence in Part Il of the 
Factum. No Notice of motion is required, provided that the material is clearly identified as fresh evidence. 
Where the Respondent opposes the admission of the fresh evidence then the counsel must prepare a notice of 
motion returnable on the date of the appeal. The evidence itself should be filed with the notice of motion but in 
a sealed envelope. There must be sufficient copies for the members of the Court. 


Where the facts are complicated and somewhat lengthy counsel may wish to include a paragraph containing 
an overview of the facts. In most sentence appeals that paragraph should not be required since these Rules 
require that this Part of the factum contain a brief summary of the facts. 


End of Document 
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The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > COURT OF APPEAL RULES 
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COURT OF APPEAL RULES OVERVIEW 
COURT OF APPEAL PRACTICE DIRECTIONS AND ADMINISTRATIVE ADVISORIES 


Consolidated Practice Direction Regarding Proceedings in the Court of Appeal During the 
COVID-19 Pandemic' 


Effective: March 29, 2021 
Released: March 15, 2021 
Revisions Released: March 31, 2021; July 6, 2021; September 27, 2021; October 26, 2021; November 1, 2021; 


November 10, 2021; December 17, 2021; January 10, 2022; March 22, 2022; April 26, 2022; August 22, 2022; 
September 13, 2022; October 17, 2022 


|. Preamble 


1. This Practice Direction provides direction for practices at the Court of Appeal during the COVID-19 
pandemic. It consolidates, updates and replaces all existing COVID—19 practice directions and notices. 
The Practice Direction Concerning Civil Appeals at the Court of Appeal for Ontario and the Practice 
Direction Concerning Criminal Appeals at the Court of Appeal for Ontario continue to apply except to the 
extent that they are varied by this Practice Direction. 


2. Due to the circumstances of the COVID-19 pandemic, the provisions of the new Criminal Appeal Rules that 
are inconsistent with this Practice Direction do not apply unless otherwise ordered by the court or a judge 
of the court. In particular, rule 10 (“Manner of Hearing") and its associated Form 6 ("Notice of Objection to 
Proposed Manner of Hearing") do not apply unless otherwise ordered by the court or a judge of the court. 


3. This Practice Direction will be updated as circumstances require. Amendments will be listed in Appendix A. 


Il. 
Il. Service and Filing of Documents 
A. 


A. Timelines for Service and Filing of Documents 


4. The timelines for serving and filing documents in many proceedings at the Court of Appeal were extended 
between March 16, 2020 and July 15, 2020. Effective July 16, 2020, the court reinstated the regular 
timelines for serving and filing documents as prescribed by legislation and the rules of court. 
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5. Unless the court directs otherwise, the period of any extension of time granted under the following practice 
directions will not be considered in calculating the time prescribed to take a step in any Court of Appeal 
proceeding: 


i. Practice Direction Concerning the Reinstatement of Times Prescribed in Criminal Proceedings in the 
Court of Appeal for Ontario (June 25, 2020); 


ii. Practice Direction Concerning the Reinstatement of Times Prescribed in Civil Proceedings in the Court 
of Appeal for Ontario (June 25, 2020); and 


ii. Practice Direction Concerning the Reinstatement of Times Prescribed in Proceedings Arising Under 
the Provincial Offences Act in the Court of Appeal for Ontario (June 25, 2020). 


6. In criminal proceedings, the court will accept for filing Crown notices of appeal where service has been 
effected within the prescribed appeal period, even if the notice of appeal is filed outside the prescribed 
period, so long as the notice of appeal is filed within a reasonable time following service. 


B. 
B. Requirements for Electronic Materials 


(a) 


(a) General Requirements for All Electronic Materials 


7. As a result of changes made in response to the COVID-19 pandemic, the Court of Appeal currently 
requires parties to file electronic versions of all court documents, including appeal and motion materials in 
all criminal and civil proceedings. The requirements of the Rules of Civil Procedure, R.R.O. 1990, Reg. 
194, the Criminal Appeal Rules, the Family Law Rules, O. Reg. 114/99, and all existing practice directions 
and guidelines requiring the filing of paper copies of documents in the Court of Appeal are dispensed with 
unless otherwise ordered by the court. 


8. Electronic materials filed at the court should: 


i. bea text-searchable format (e.g., Word, Adobe PDF). Scanned PDF documents must use an Optical 
Character Recognition format. The Optical Character Recognition software must be set to at least 300 
dpi and must not be set to grayscale; 


ii use PDF page references when citing to a PDF document. For example, if a factum refers to a page in 
an appeal book that is filed in PDF format, the factum should refer to the PDF page number in the 
appeal book; and 


iii. use electronic bookmarks that describe the content of the electronic tab. For example, use bookmarks 
with names such as "Tab 1 — Notice of Appeal". 


9. The file names for all electronically-filed materials must comply with the naming conventions set out at 
Appendix B of this Practice Direction. 


10. Failure to comply with any of the requirements for electronic filing may result in materials being rejected. 


(b) 


(b) Electronic Signatures Permitted 


11. Electronic signatures are deemed to have the same effect as ink signatures. Acceptable forms of electronic 
signatures include: 


i. ascanned copy of a physically signed document; 


ii. a scanned signature pasted in the signature block of an electronic document; and 
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ii. a signature created using a touchscreen and pasted in the signature block of an electronic document. 
(c) 


(c) Issued and Entered Orders Required in Civil Proceedings 


12. An issued and entered order is required for the purpose of an appeal to the Court of Appeal in civil 
proceedings. 


13. For information on obtaining an order from the Ontario Superior Court of Justice during the COVID-19 
pandemic, please see section D.6 of the Superior Court's Consolidated Notice to the Profession, Litigants, 
Accused Persons, Public and the Media. 


(d) 


(d) Factums 


14. All text in factums must be double-spaced, except for quotations longer than four lines and footnotes. 
Margins must be approximately 40 millimeters on the left-hand side. 


15. Factums must use 12-point or larger font. The court encourages the use of Arial or Times New Roman for 
all text in factums, including citations and footnotes. 


16. Factums must be signed using an electronic signature. 
17. Factums should contain hyperlinks to the cases cited. The hyperlinks must link to either: 
i. the party's book of authorities; or 


ii. the judgment databases found on the websites of Canadian courts or canlii.org/en/index.html, and 
where not available on these websites, to LexisNexis Quicklaw or WestlawNext Canada. 


18. Where possible, factums should also contain hyperlinks to the documents referred to in the factums. 


19. If a party provides hyperlinks to the sources in their book of authorities, they must file the factum and book 
of authorities when the factum is due. 


(e) 


(e) Books of Authorities 


20. Electronic books of authorities allow the judges to effectively consider the parties' submissions. Parties 
should file electronic books of authorities containing copies of the cases and relevant extracts from the 
secondary sources cited in the factums. Parties are strongly encouraged to highlight or side-bar the 
relevant passages in the authorities to assist the judges in identifying the passages being relied on. 


21. Electronic books of authorities should include bookmarks with the name of each case or secondary source. 
It is helpful to include in the index hyperlinks to the cases or secondary sources in books of authorities. 


(f) 


(f) Appeal Books, Compendiums and Exhibit Books 


22. Appeal books, compendiums and exhibit books should include electronic bookmarks with the tab number 
and name of each document. It is helpful to include in the index hyperlinks to the documents in appeal 
books, compendiums and exhibit books. 


23. A party may file a large appeal book, compendium or exhibit book in multiple volumes. 


24. Sealed materials, electronic or otherwise, will not be released to the parties without a court order. 
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25. 


(9) 


In criminal proceedings, motions for the release of original electronic exhibits entered at trial are not 
required for counsel matters. Electronic exhibits released to counsel must be included in the appeal book. 


(g) Oral Hearing Compendiums 


26. 


27. 


(h) 


In advance of an oral appeal hearing, parties are encouraged to file an “Oral Hearing Compendium” 
containing: 


i. ап outline of 500 words or less of the party's anticipated oral argument; or 


ii. extracts of the documents and extracts of the cases that the parties intend to refer to during oral 
argument; or 


ii. both. 
The electronic version of the Oral Hearing Compendium must be served on the parties and filed with the 
court by email to COA.E-file@ontario.ca at least five business days before the scheduled hearing. 


(h) Motion Records 


28. 


29. 


30. 
31. 


32. 


(i) 


Motion records that are filed on motions heard by a three-judge panel of the court must contain electronic 
bookmarks. It is helpful to include in the index hyperlinks to the documents in the motion record. 


Single-judge motion records that are 100 pages or more must be bookmarked. It is helpful to include in the 
index hyperlinks to the documents in the motion record. 


It is not necessary to bookmark or hyperlink single-judge motion records that are less than 100 pages. 


Parties to panel and single judge motions must file a Counsel Slip and Hearing Information Form in 
accordance with section І.С of this Practice Direction. In particular, moving parties in single judge motions 
must submit the completed Counsel Slip and Hearing Information Form to the court's e-filing email address 
at COA.E-file@ontario.caat the same time as they file their notice of motion. The responding parties to 
single judge motions must submit their form 24 hours before the hearing (excluding weekends and 
holidays). For panel motions, parties must file the completed Counsel Slip and Hearing Information Form to 
COA.E-file@ontario.ca at least 10 business days before the hearing. 


For more information on requirements for motion materials for bail-related matters (including bail pending 
appeal applications, applications to vary bails, applications to extend bails, and bail reviews), see Bail 
Matters (Part V). 


(i) Inmate Appeal Books in Criminal Proceedings 


33. 


34. 


35. 


Subrule 58(2) of the Criminal Appeal Rules, sets out what the Crown must include in appeal books for 
inmate appeals (i.e., appeals brought by persons who are in custody at the time the notice of appeal is filed 
and are not represented by counsel). 


Pursuant to subrule 58(4), the Crown is excused from strict compliance with the requirements of subrule 
58(2). Instead, subject to the court's discretion to direct otherwise, the Crown is only required to include 
those documents that may be relevant to an argument raised on appeal. 


In determining what documents may be relevant to an argument raised on appeal, after filing an inmate 
appeal book or books containing transcripts and any other documents identified by the Crown as being 
potentially relevant, the Crown must consult with the appellant and duty counsel. 
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С. 


36. Where the parties disagree on the contents of the appeal book, they may seek direction from the court. 


The letter may be directed to the attention of the Deputy Registrar, who will place it before the Designated 
Inmate Appeal Judge for direction. 


C. Electronic Service of Documents 


(a) 


(a) Service Rules Applicable to Criminal and Civil Proceedings 


(b) 


37. Unless the court orders otherwise, parties may electronically serve documents by email, either by attaching 


38. 


39. 


the documents to an email or by using a file-sharing service that provides shared links to online or cloud 
drives. Parties are responsible to ensure that any such file-sharing services enforce appropriate safety, 
security and confidentiality protocols. 


Electronic service in accordance with paragraph 37 constitutes proper service unless the intended recipient 
of the document(s) shows otherwise. The requirements of the Rules of Civil Procedure, the Criminal 
Appeal Rules, the Family Law Rules, and all existing practice directions and guidelines requiring the 
service of paper copies of documents for proceedings in the Court of Appeal are dispensed with unless 
otherwise ordered by the court. 


Parties are no longer permitted to file unsworn affidavits of service. 


(b) Service Rules Specific to Criminal Proceedings Only 


(i) 


(i) Appeals by the Crown 


(ii) 


40. 
41. 


42. 
43. 


44. 


The Crown is not required to personally serve notices of appeal and notices of abandonment. 
When the respondent is self-represented, the Crown may serve the notice of appeal: 


i. by email, registered mail or courier on trial counsel (if any) so long as trial counsel confirms in writing 
that they have instructions to accept service; 


ii. by registered mail or courier to the respondent's last known address, where a reasonable effort has 
been made to obtain a current one; or 


ii. by email to the respondent. 
When the respondent is represented, the Crown may serve the notice of appeal on counsel by email. 


If the Crown serves the notice of appeal on counsel by email, the Crown may file the notice of appeal with 
the court in the same email. The email address for filing at the court is COA.E-file@ontario.ca. The Crown 
should include in the email counsel's confirmation that they have instructions to accept service. 


In Part XX.1 appeals, the parties should continue to be aware of special considerations when serving court 
documents, as outlined in subrule 66(5) of the Criminal Appeal Rules and subsection 18.2(1) of the 
Practice Direction Concerning Criminal Appeals at the Court of Appeal for Ontario. 


(ii) Appeals by the Accused 
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45. When the appellant is the accused person, notices of appeal should be served and filed in accordance with 
subrules 7(2)-(3) and 53(2) and paragraph 66(3)(a) of the Criminal Appeal Rules. In addition to the 
requirements in the rules, if the appellant is represented by counsel, counsel must also provide a copy of 
the notice of appeal to the Crown by email through the applicable Crown Attorney's e-service address. 


D. 
D. Electronic Filing of Documents 
(a) 


(a) Electronic Filing Required 


46. As noted in paragraph 7 of this Practice Direction, parties must file all documents electronically. Paper 
copies of documents are not required. The requirements of the Rules of Civil Procedure, the Criminal 
Appeal Rules, the Family Law Rules, and all existing practice directions and guidelines requiring the filing 
of paper copies of documents in the Court of Appeal are dispensed with unless otherwise ordered by the 
court. 


(b) 


(b) Manner of Electronic Filing 


47. Unless otherwise advised by the court, and subject to the rules set out at paragraph 48 for bail-related 
matters, parties may electronically file materials with the Court of Appeal: 


i. by email to COA.E-file@ontario.ca, with attached documents or a link to a file-sharing service; or 
ii. by delivery of a USB key labelled with the court file number. 


48. All materials for bail-related matters (including bail pending appeal applications, applications to vary bails, 
applications to extend bails, and bail reviews) must be filed by email. For more information on filing 
materials for bail-related matters, see Filing Materials for Bail Matters (Section V.A). 


49. All materials that are served and filed electronically must be labelled with the court file number and named 
in accordance with the file-naming rules set out in Appendix B of this Practice Direction. 


50. All materials must be filed in an acceptable file format. Acceptable file formats include the following: AVI, 
BMP, DOC, DOCX, HTML, JPEG, JPG, MP3, MP4, MPEG, MSG, PDF, PPT, PPTX, TIF, PNG, VOB, 
WAV, WMA, XLS and XLSX. 


51. The maximum file size for each file is 150MB. As noted in paragraph 54, however, if filing by email, the 
maximum email size, including attachments, is 35MB. The court cannot accept compressed materials that 
require the use of a file archiver, such as 7-Zip. 


(i) 
(i) Filing by Email 


52. The email address for electronically filing materials at the Court of Appeal is COA.E-file@ontario.ca. The 
COA.E-file@ontario.ca address is not designed or intended to receive any inquiries or other 
communications about court proceedings. Unless otherwise directed, the COA.E-file@ontario.ca address 
should only be used to file materials and correspondence as specified in this Practice Direction, the 
Practice Direction Concerning Civil Appeals at the Court of Appeal for Ontario, and the Practice Direction 
Concerning Criminal Appeals at the Court of Appeal for Ontario. Requests to obtain status updates on 
filings and other general inquiries should not be made to COA.E-file@ontario.ca, but instead directed to the 
court’s Intake Office at 416-327-5020 from within the Toronto area, or toll free at 1-855-718-1756 from 
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outside Toronto. Court staff will answer calls Monday to Friday from 8:30 a.m. to 4:00 p.m., excluding 
weekends and holidays. 


53. An automatic reply is sent when an email is sent to COA.E-file@ontario.ca. The automatic reply is not 
confirmation that the documents have been accepted for filing. If there are problems with the documents 
and they are not accepted for filing, the court will contact the affected party. 


54. Documents filed by email attachment cannot be larger than 35MB. Documents larger than 35MB should be 
divided into smaller parts and labelled accordingly or should be sent using a file-sharing service that 
provides shared links online or in the cloud. Parties should be aware that their internet service/email 
provider may have lower limits on the permitted size of attachments. 


55. The court can access the following file-sharing services, provided the documents are shared with a direct 
link: 


i. Microsoft OneDrive; 

ii Google Drive; 

ii. Dropbox; and 

iv. Enterprise Attachment Transfer Service. 


The court cannot access cloud-based file-sharing services that use two-stage verification, require online 
registration (including by requesting that a user enter a name or email address), or are blocked by the 
court's network due to firewall restrictions, including WeTransfer. 


56. Parties must include in the subject line and the body of the email the court file number and the nature of 
the document or documents being filed. If any information in the document or documents is subject to a 
publication ban, sealing order, or legislative provision banning publication, then the existence of the 
restriction on publication should clearly be indicated in the subject line and the body of the email. For 
example: 


Subject: C12345 — Appellant's Factum [Note: Publication ban under s. 134(11) of the Child, Youth and Family 
Services Act] 


Please note that the materials in the attached factum are subject to a statutory prohibition under s. 134(11) of 
the Child, Youth and Family Services Act on publishing or making public information that has the effect of 
identifying a witness at or a participant in a hearing, or a party to a hearing other than a society. 


(ii) 
(ii) Filing by USB Key 


57. Parties may electronically file materials with the Court of Appeal by filing a USB key by mail, by courier, or 
in person. Only one copy of the USB key is required. 


58. The USB key must be labelled with the court file number. The party must include a covering letter setting 
out a list of the files contained on the USB key. 


59. If any information found on the USB key is subject to a publication ban, sealing order, or legislative 
provision banning publication, then this should clearly be indicated on the covering letter and, if feasible, on 
a label affixed to the USB key. 


(c) 


(c) Electronic Filing of Documents Under Seal 


60. Electronic documents that are filed under seal must be labelled as sealed and must be filed in password- 
protected format. 
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61. The party filing the sealed document must give the password by telephone to the Deputy Registrar and 
Manager of Court Administration at 416-327-6017. 
62. If parties have questions about the electronic filing of sealed documents, they should contact the Deputy 
Registrar and Manager of Court Administration. 
(d) Replacement Copies of Paper Documents Required 


63. Unless otherwise directed by the court, if only paper copies of the materials have been filed to date in a 
pending proceeding, the parties must file replacement electronic copies of all materials needed for the 
hearing as soon as reasonably possible, and in any event no later than 45 days before the hearing date. 


(e) 


(e) Payment of Filing Fees 


64. During the COVID-19 pandemic, the court is accepting payment of filing fees by (i) cheque, (ii) money 
order, or (iii) credit card. Cheques and money orders should be made payable to the Minister of Finance 
and may be sent by mail or courier or delivered in person to the court. Parties making payment by credit 
card must (i) complete an authorization form and return it to the court by email at COA.E-file@ontario.ca or 
(ii) complete the payment in person at the court. 


65. A list of filing fees is available at this link. 


(f) Fee Waiver Request Forms 


66. Parties are no longer permitted to file unsworn fee waiver request forms. 


(g) Public Counter Services 


67. Effective April 4, 2022, in-person public counter services at the Court of Appeal are offered from Monday to 
Friday, except holidays, from 9:00 a.m. to 11:00 a.m. and from 2:00 p.m. to 4:00 p.m. 


68. As noted in paragraph 7 of this Practice Direction, parties must file all documents electronically. Paper 
copies of documents are not required. Parties who choose to file documents using a USB key labelled with 
the court file number may mail the USB key to the court or, if that option is not possible, parties may drop 
off the USB key inside the public lobby of the Intake Office. The requirements of the Rules of Civil 
Procedure, the Criminal Appeal Rules, the Family Law Rules, and all existing practice directions and 
guidelines requiring the filing of paper copies of documents in the Court of Appeal are dispensed with 
unless otherwise ordered by the court. 


69. In-person public counter services may be used if a request cannot be completed by phone or email or if 
materials cannot be filed by email. 


70. Anyone experiencing COVID-19 symptoms or who should be self-isolating pursuant to provincial or 
municipal guidelines should not be entering the courthouse and should be completing any court-related 
business remotely. 

Ш. 
Ш. Scheduling and Conduct of Hearings 


A. 


A. Scheduling of Hearings 


71. The Court of Appeal recognizes that the COVID-19 pandemic has caused significant disruptions and 
stresses in the personal and professional lives of counsel and litigants. The court expects counsel and 
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72. 


litigants to be flexible and reasonable when scheduling appeals and motions in the Court of Appeal, and to 
have due consideration for the personal circumstances of others. 


The operational impacts of the COVID-19 pandemic on the Court of Appeal are such that it may be 
necessary to schedule some appeal hearings outside the four-to-six-month timeline set out in subsection 
12.1(1) of the Practice Direction Concerning Civil Appeals at the Court of Appeal for Ontario and 
subsection 10.2(1) of the Practice Direction Concerning Criminal Appeals at the Court of Appeal for 
Ontario. 


B. Manner of Hearing 


(a) 


(a) Rule 10 (“Manner of Hearing”) of the Criminal Appeal Rules Inapplicable Unless Otherwise Ordered 


(b) 


7З. 


As noted in paragraph 2 of this Practice Direction, rule 10 (“Manner of Hearing”) of the Criminal Appeal 
Rules and its associated Form 6 (“Notice of Objection to Proposed Manner of Hearing”) do not apply 
unless otherwise ordered by the court or a judge of the court. Instead, this Practice Direction governs the 
manner of hearing for all matters at the Court of Appeal. 


(b) Appeals and Panel Motions 


(с) 


74. 


75. 


76. 


77. 


78. 


Unless otherwise directed or specified below, the Court of Appeal conducts appeals and panel motions in 
person. 


A party to an in-person appeal or panel motion may still choose to appear remotely. Each party should 
indicate whether they will be appearing in person or remotely on the Counsel Slip and Hearing Information 
Form. 


Paragraph 71 does not apply to panel motions which are normally heard in writing, including summary 
conviction leave applications and motions for leave to appeal under r. 61.03.1 of the Rules of Civil 
Procedure. These motions will continue to be heard in writing unless otherwise directed. 


Inmate appeals are conducted in person, but until September 6, 2022, in-custody inmates must appear 
remotely by video conference. Effective September 6, 2022, in-custody inmates will be presumed to be 
appearing in person. In-custody inmates who wish to appear remotely on or after September 6, 2022, must 
advise the court as far in advance of the hearing as possible and no later than the date on which the 
appeal hearing is confirmed with the court. 


Appeals from orders made under Part XX.1 — Mental Disorder of the Criminal Code (generally known as 
Ontario Review Board appeals or ORB appeals) are conducted in person, but until September 6, 2022, in- 
custody, unrepresented parties to ORB appeals must appear remotely by video conference. Effective 
September 6, 2022, in-custody, unrepresented parties to ORB appeals will be presumed to be appearing in 
person. In-custody, unrepresented parties to ORB appeals who wish to appear remotely on or after 
September 6, 2022, must advise the court as soon as possible and no later than 60 days before the 
hearing date. 


(c) Single Judge Motions 
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79. 


80. 


(d) 


Unless otherwise directed and subject to the one exception set out in the paragraph 77 for inmate appeals, 
the Court of Appeal conducts all single judge oral motions remotely by video or audio conference using the 
Zoom platform. Single judge motions proceeding in writing continue to be heard in writing. 


For single judge motions and “to be spoken to” appearances in inmate appeal matters, unless otherwise 
directed and irrespective of whether the court is sitting in Kingston or in Toronto: 


e  |n-custody inmates must appear by video or audio conference; and 


* Lawyers and out-of-custody inmates may appear in person or by video or audio conference. 


(d) Status Court and Purge Court 


81. 


C. 


Unless otherwise directed, the Court of Appeal will hold status court and purge court remotely by video or 
audio conference using the Zoom platform . 


C. Counsel Slip and Hearing Information Form 


82. 


83. 
84. 


85. 


86. 


D. 


The court requires that parties to all appeals and motions must fully and accurately complete and submit a 
Counsel Slip and Hearing Information Form within the times specified in this section of the Practice 
Direction. The Counsel Slip and Hearing Information Form contains information that is essential to the 
effective hearing of matters in the Court of Appeal. 


The Counsel Slip and Hearing Information Form is available at this link. 


For appeals and panel motions, parties must submit the completed Counsel Slip and Hearing Information 
Form to the court's e-filing email address at COA.E-file@ontario.ca at least 10 business days before the 
hearing. All other parties should be copied on the email. Parties are encouraged to collaborate and submit 
one form on behalf of all parties. 


For single judge motions, moving parties must submit the completed Counsel Slip and Hearing Information 
Form to the court's e-filing email address at COA.E-file@ontario.ca at the same time as they file their 
notice of motion. Responding parties must submit their form 24 hours before the hearing (excluding 
weekends and holidays). 


All information on the Counsel Slip and Hearing Information Form must be filled out except the name and 
contact information for the other parties, if completing the form separately. If the information on the 
Counsel Slip and Hearing Information Form changes for any reason before the hearing, an updated form 
must be filed immediately. 


D. In-Person Hearings 


87. 


88. 


89. 


90. 


Parties are directed to consult the Court of Appeal for Ontario Protocol for In-Person Hearings During the 
COVID-19 Pandemic available at this link. 


Any party to an appeal or panel motion proceeding in person may appear remotely. Each party must 
indicate on the Counsel Slip and Hearing Information Form whether they will be appearing in person or 
remotely. 


Until further notice, the court will continue to encourage physical distancing. To assist in allowing people to 
physically distance, parties should limit the number of people physically attending in-person hearings. 


In-person attendance is ordinarily limited to individuals making oral submissions and a maximum of two 
additional individuals per party (e.g., counsel not making oral submissions, a client, a support person, an 
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E. 


91. 


92. 


articling student, a mentor, a mentee, etc.). In limited instances, it may be possible to schedule an overflow 
courtroom in Osgoode Hall if parties require more than two additional individuals to attend a hearing in 
person. Parties may direct inquiries (preferably jointly) about the possibility of scheduling an overflow 
courtroom in Osgoode Hall to the Executive Legal Officer at ExecutiveLegalOfficer@ontario.ca at the same 
time they submit their Counsel Slip and Hearing Information Form. 


The courtrooms for in-person hearings are equipped with technology that permits the use of the Zoom 
video conferencing platform. All parties to in-person hearings will receive a Zoom link, webinar/meeting ID 
and password, and telephone numbers for the hearing. The Zoom connection information may be used by: 


i. aparty who elects to proceed remotely; or 


ii. a party who intended to attend the hearing in person but, due to illness or some other circumstance, is 
not able to attend the in-person hearing and needs to switch to a remote appearance. 


In addition, as further explained at paragraph 111, parties to a hearing may share the Zoom link, 
webinar/meeting ID and password, and telephone numbers for the hearing with anyone that wishes to 
observe the hearing, unless the hearing is in camera. 


The robing rooms at the Law Society of Ontario and the courthouse will be reopening on August 29, 2022. 
When attending appeal hearings and panel motions in person prior to August 29, 2022, counsel are 
encouraged to gown. On and after August 29, 2022, counsel will be expected to gown when attending 
appeal hearings and panel motions in person. 


E. Requests for In-Custody, Represented Appellants to Observe Their Appeal Hearings by Video 
Conference 


F. 


93. 


94. 


95. 


Appellants who are in custody and who are represented by counsel may observe their appeal hearings by 
video conference. In order to request that an in-custody appellant observe by video conference, counsel 
must send an email to the Office of the Registrar at coa.registrar@ontario.ca, copying the other parties, at 
least 30 days in advance of the appeal hearing. The body of the email must include: 


i. thetitle of the proceeding; 
ii. the court file number; 


iii. the fact that itis a request to coordinate the appearance of an in-custody, represented appellant at the 
appeal hearing by video conference; 


iv. the appellant's full name and date of birth; and 


v. the name of the institution where the appellant is in custody and the contact information for the Duty 
Officer, if available. 


The court will forward the request for attendance by video conference to the appellant's institution. If there 
are any issues with the request, the court will contact the parties. 


In general, the earlier a request for observation by video conference is submitted, the easier it is to 
coordinate. Please be aware that requests submitted less than 30 days in advance of the appeal hearing 
may not be able to be fulfilled. 


F. Zoom Protocols 


(a) 


(a) Preparing to Use Zoom 
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96. To participate in a Zoom appearance by video, parties will need an internet connection and a computer or 
similar device with a webcam, microphone, speaker, and sufficient bandwidth (3 Mbps or greater). Parties 
are encouraged to use headsets or earbuds to improve the audio quality. 


97. Parties can download or subscribe to Zoom at https-//Zoom.us/ Ut and test Zoom prior to their appearance 
at https //zoom.us/test C7. It is not necessary to purchase a subscription to Zoom. Participating in a hearing 
scheduled by the Court of Appeal is free. 


98. User tutorials for Zoom are available at httos://support.zoom.us/hc/en-us/articles/2066 18765-Zoom- Video- 
Tutorials ET. 


99. If a party experiences technical difficulties with Zoom, they should consult the Zoom Help Center at 
https://support.zoom.us/hc/en-us Г. 


100.Best practices for participating in Zoom appearances at the Court of Appeal can be found in Appendix C to 
this Practice Direction and in the E-Hearings Task Force’s Best Practices for Remote Hearings. Parties 
should follow any direction given by the panel or presiding judge. 


(b) Participating in a Hearing Using Zoom 


101.Prior to the hearing of an appeal or motion using Zoom, the court will send parties an email with the 
following information: 


i. ahyperlink to access the hearing; 
ii. the meeting ID and password for the hearing; and 
iii. the telephone numbers that may be used to access the hearing. 


102.Parties to a hearing may share the Zoom link, webinar/meeting ID and password, and telephone numbers 
for the hearing with anyone who wishes to observe, unless the hearing is closed to the public in 
accordance with a statutory provision or a court order. When sharing this information with observers, it is 
the responsibility of the parties to also share this warning: 


Unless permission is given by the court, it is an offence under s. 136 of the Courts of Justice Act, R.S.O. 
1990, c. C.43, punishable by a fine of not more than $25,000 or imprisonment of up to six months, or both, to 
record any part of the hearing, including by way of screenshot/capture and photograph, as well as to publish, 
broadcast, reproduce or disseminate any such recording. 


This warning will be included with the Zoom link, webinar/meeting ID and password, and telephone 
numbers for the hearing provided to the parties by the court. 


103.Parties can join a hearing using Zoom by clicking on the link provided in the hearing email, or by opening 
Zoom, clicking on the “Join” or “Join a Meeting" icon, and entering the meeting ID and password provided. 


104.Parties to the hearing should label themselves with their full names and roles in the proceeding, not with 
pseudonyms or aliases. Parties are invited to include their prefix (e.g., Mr./Ms./Mrs./Mx., etc.) or pronouns 
(e.g., he/him, she/her, they/them, etc.) in their screen name. 


105. The hearing will be open to parties beginning 30 minutes before the appeal or motion is scheduled to be 
heard. Parties must sign into Zoom well in advance of the scheduled hearing time to address any issues 
with technology. 


106.All parties іп the appeal or motion must be present for the pre-hearing check-in, which will occur 
approximately 15 minutes before the scheduled hearing time. 


107.The court uses the Zoom webinar platform for all matters except for in camera proceedings (i.e., 
proceedings that are closed to the public) and inmate appeals (i.e., appeals brought by persons who are in 
custody at the time the notice of appeal is filed and are not represented by counsel). When joining Zoom, 
parties and observers will join as attendees in the Zoom webinar. Parties making submissions, as listed on 
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the Counsel Slip and Hearing Information Form, will be promoted to panelists to the hearing by court staff 
once the pre-hearing check-in is ready to commence. 


108.The court uses the Zoom meeting platform for in camera proceedings and inmate appeals. For in camera 
proceedings and inmate appeals, parties and observers will be placed in a Zoom meeting waiting room and 
then admitted into the hearing by court staff once the pre-hearing check-in is ready to commence. 


109.For appeal hearings and panel motions, counsel are encouraged to gown if attending remotely. Counsel 
are not expected to gown for single judge motions. 


110.Screensharing is only permitted if permission is sought and obtained at the hearing from the presiding 
judge or judges. Judges have access to all filed electronic documents on their own computers so 
screensharing is not necessary. 


111.Parties to a hearing are reminded that, unless permission is given by the court, it is an offence under 
section 136 of the Courts of Justice Act, R.S.O. 1990, c. C.43, punishable by a fine of not more than 
$25,000 or imprisonment of up to six months, or both, to record any part of a hearing, including by way of 
screenshot/capture and photograph, as well as to publish, broadcast, reproduce or disseminate any such 
recording. 


(с) 


(с) Dealing with Technical Difficulties in Hearings and Joining by Audio Conference 


112.If a party is unable to participate in a hearing by video conference, the party may seek the permission of 
the panel or the presiding judge to join the hearing by telephone. A party joining by phone must call the 
phone number provided and follow the directions on entering the meeting ID and password. Parties should 
join by telephone only if they experience technical issues with the video conference and only with the 
approval of the panel or the presiding judge. 


113.During a hearing, the courtroom registrar may contact a party by phone or email as indicated on the 
Counsel Slip and Hearing Information Form if that person appears to be experiencing connection issues 
with the virtual courtroom. Parties should ensure that they have their phones with them at all times so that 
they can be reached, should the need arise. 


E. [sic] 


E. [sic] Interpretation and Accessibility Requests 


114.All requests for interpretation services should be made at the earliest opportunity before a hearing date. 
The Ministry of the Attorney General provides court interpreters in select circumstances, as outlined at this 
link. The parties must otherwise retain their own interpreters for court hearings. More information about 
court interpretation for matters before the Court of Appeal can be obtained from the court's Intake Office at 
416-327-5020. 


115.The Court of Appeal is committed to ensuring that it is accessible to persons with disabilities. If a party has 
questions about a disability-related accommodation request, the party may contact the court's Accessibility 
Coordinator at 416—326 1029 or coa.registrar@ontario.ca. 


IV. 


IV. Public and Media Access to Hearings 


116.Unless there is a legal provision or a court order that requires a hearing to be held in camera (closed to the 
public), members of the public and the media may observe hearings remotely. 
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A. Recording Proceedings Without the Court’s Permission is Strictly Prohibited 


117.Hearing observers are reminded that, unless permission is given by the court, it is an offence under section 


136 of the Courts of Justice Act, punishable by a fine of not more than $25,000 or imprisonment of up to six 
months, or both, to record any part of a hearing, including by way of screenshot/capture and photograph, 
as well as to publish, broadcast, reproduce or disseminate any such recording. 


B. Parties May Share the Zoom Details for the Hearing 


С. 


118.Parties to a hearing may share the Zoom link, webinar/meeting ID and password, and telephone numbers 


for the hearing that they receive from the court with anyone that wishes to observe, unless the hearing is in 
camera. The same Zoom link, webinar/meeting ID and password, and telephone numbers will work for 
parties/counsel and for observers. When sharing this information with observers, it is the responsibility of 
the parties to also share this warning: 


Unless permission is given by the court, it is an offence under s. 136 of the Courts of Justice Act, R.S.O. 
1990, c. C.43, punishable by a fine of not more than $25,000 or imprisonment of up to six months, or both, to 
record any part of the hearing, including by way of screenshot/capture and photograph, as well as to publish, 
broadcast, reproduce or disseminate any such recording. 


This warning will be included with the Zoom link, webinar/meeting ID and password, and telephone 
numbers for the hearing provided to the parties by the court. 


C. How to Request Access to a Hearing from the Court 


D. 


119.Members of the public and the media who wish to observe a hearing and have not received the Zoom link, 


webinar/meeting ID and password, and telephone numbers for the hearing from the parties may send a 
request for access to the hearing to the Office of the Registrar at coa.registrar@ontario.ca at least 48 hours 
in advance of the hearing (excluding weekends and holidays). So long as the hearing is not being held in 
camera, the Office of the Registrar will provide the observer with the Zoom link, webinar/meeting ID and 
password, and telephone numbers for the hearing, as well as the warning set out above. 


D. How to Connect to the Hearing 


120.Generally, members of the public and the media may observe the hearing remotely by connecting to the 


hearing by Zoom or by telephone. Connecting by Zoom allows an observer to watch and listen to the 
hearing. Connecting by telephone allows an observer to listen to the hearing. Observers need not seek the 
permission of the panel or the presiding judge to join the hearing by telephone. 


121.To connect to the hearing by video, observers can either click on the Zoom link for the hearing or go to 


https:/join.zoom.us Г? and enter the meeting/webinar ID and password. 


122.To connect to the hearing by phone, observers can either dial the telephone number for the hearing that 


contains their preferred area code or dial the toll-free number for the hearing. Observers connecting by 
phone must enter the meeting/webinar ID and password when prompted. 


123.Observers can download or subscribe to Zoom at hitps://zoom.us/ ГЇ, It is not necessary to purchase a 


subscription to Zoom. Observing a hearing scheduled by the Court of Appeal is free. 


124.User tutorials for Zoom are available at hittos://support.zoom.us/hc/en-us/articles/2066 18765-Zoom- Video- 


Tutorials ET. 
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125.If an observer experiences technical difficulties with Zoom, they should consult the Zoom Help Center at 
https://support.zoom.us/hc/en-usas С Zoom is a third-party remote appearance service. 


E. 


E. Privacy Information for Observers 


126.Except in inmate appeals (i.e., appeals brought by persons who are in custody at the time the notice of 
appeal is filed and are not represented by counsel), when an observer connects by Zoom or by telephone 
to a hearing, the other participants and observers will not be able to see them. The judge(s), parties 
making submissions, and court staff involved in the hearing will be able to see all observers’ screen names 
(if connecting by Zoom) or telephone area codes and the last three digits of their telephone numbers (if 
connecting by telephone). No one else will see this information. 


127.When an observer connects by Zoom or by telephone to an inmate appeal, if their camera or microphone 
is turned on, all participants and observers in the hearing will be able to see or hear them; however, the 
court will typically ask observers to turn off their cameras and mute their microphones. Whether or not an 
observer’s camera is off or microphone is muted, the observer’s screen name (if connecting by Zoom) or 
the observer’s telephone area code and the last three digits of their telephone number (if connecting by 
telephone) will be seen by all participants and observers in the hearing. 


V. 


V. Bail Matters in the Court of Appeal 
128. This part applies to all bail-related matters, including bail pending appeal applications, applications to vary 
bail, applications to extend bail, and bail reviews. 


A. 


A. Filing Materials for Bail Matters 


129.All materials for bail matters should be filed with the court electronically using the following email address: 
COA.E-file@ontario.ca. 


130.Please include in the subject line of the email: 
i. the title of the proceeding; 
ii. the court file number; 
iii. the fact that it is an application pertaining to bail; and 


iv. a proposed date of hearing. 


B. Draft Orders Required 


131.For all bail-related applications, whether contested or on consent, appellant’s counsel should work with 
Crown counsel to draft proposed conditions for release and submit a draft release order with their 
application materials. 


132. The draft order must be submitted using the court's “all-in-one” release order format (see section V.B(a) 
below). 


133. The draft order must include the proposed conditions that have been agreed on, should the court order 
release. Any additional conditions that are in dispute between the parties must be identified as such and 
set out in a separate document. 
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(a) 


(a) “All-in-One” Release Order 


134.The Court of Appeal created an “all-in-one” release order in April 2020. Until further notice, the “all-in-one” 
release order is the only form of release order being used by the Court of Appeal. 


135.A revised version of the “all-in-one” release order was created in October 2021. Counsel should make sure 
they are using the revised version. Counsel may obtain a sample electronic copy of the revised version of 
the “all-in-one” release order from the Crown. 


136.Appendix А to the "all-in-one" release order must be completed by the sureties (if any), the appellant, and a 
judge or the Registrar. No additional forms or orders are required to effect a release. 


137.The “all-in-one” release order allows for releases to be effected through the Court of Appeal without 
needing to take the order to the Ontario Court of Justice to effect release. 


(b) 


(b) Sureties 


138.If the appellant is proposing a release order with sureties, in addition to providing the names of the sureties 
and the amount for which each is to be liable (as required by paragraph 22(7)(i) of the Criminal Appeal 
Rules), counsel are also asked to provide the following additional information on the draft release order 


about each surety: 
i. fulllegal name, as depicted on government-issued identification; 
ii. date of birth; 
ii. home address; 
iv. phone number; and 
v. email address (if available). 
139.Surety declarations under section 515.1 of the Criminal Code, R.S.C. 1985, c. C-46, are not required. 


140.Surety affidavits continue to be required as part of the application materials in accordance with subrule 
22(7) of the Criminal Appeal Rules. 


(c) 
(c) Surrender Conditions 
(i) 


(i) Return to Previous Standard Wording 


141.In light of the return to in-person hearings in criminal appeals, effective April 4, 2022, the court is returning 
to the standard wording of the surrender condition in release orders that requires surrender prior to the 
appeal hearing. This wording is: 


You must surrender into custody at the institution from which you were released by 7:00 a.m. on the day of 
the hearing of the appeal or by 7:00 a.m. on [insert "sunset date", whichever is earlier. 


142. The “sunset date" іп the standard wording is like an expiry date for a release order, and it helps the court 
monitor the progress of these appeals. The court encourages the parties to propose a "sunset date" that 
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takes into account the challenges and delays associated with the COVID-19 pandemic. If necessary, 
applications to extend a “sunset date” should be brought well in advance. 


143.The revised standard wording of the surrender condition remains subject to what an individual judge may 
decide is appropriate in the circumstances of a particular case. 


(ii) 
(ii) New Release Orders 


144.Unless otherwise ordered by a judge, the revised standard wording of the surrender condition set out in 
paragraph 134 must now be used in all new release orders made by the court on and after April 4, 2022, 
including release orders made on original applications for release pending appeal, release orders made on 
applications to extend the surrender date in an existing release order, and release orders made following 
any other application to vary an existing release order, whether brought by the appellant or the Crown. The 
only exception is for release orders made on applications for release following an appeal hearing and 
pending release of a reserved judgment. These release orders are addressed at paragraphs 140-141. 


(iii) 
(iii) Existing Release Orders 


145.This Practice Direction does not alter existing release orders. Existing release orders must be complied 
with. 


146.If an appellant wishes to vary the surrender condition in the appellant's existing release order to reflect the 
standard wording set out in paragraph 134, the court encourages the appellant to apply well in advance of 
the hearing date. 


(iv) 


(iv) Release Orders Made on Applications for Release Following an Appeal Hearing and Pending Release of 
a Reserved Judgment 


147.Where the court reserves its judgment following an appeal hearing, and counsel wishes to immediately 
apply for bail pending release of the judgment and the Crown is consenting, counsel must have a draft 
release order ready to submit to the court at the conclusion of the hearing. The draft release order must 
include the proposed conditions that have been agreed on by the parties in advance of the hearing, should 
the court order release. Any additional conditions that are in dispute between the parties must be identified 
as such and set out in a separate document. 


148.Unless otherwise ordered by a judge, the standard wording of the surrender condition that must be 
included in all orders made on applications for bail pending release of a reserved judgment is: 


You must surrender into custody at the institution from which you were released by 7:00 a.m. on the day the 
judgment is to be released. 


(d) 


(d) Interpreters 


149.If interpreters are required for any of the individuals signing a release order, counsel are to make the 
necessary modifications to the draft release order to provide for this circumstance. 


C. 


C. Process for Finalizing Release Order 
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150.If the court orders release, the court will name the sureties (if any), and specify the financial obligations and 
conditions it requires in the release order. If any revisions are required by the court, counsel are to revise 
the draft release order and then submit it to the court for signing and entering in the records of the court. 


151.Once the release order is signed and entered by the court, Court of Appeal staff will send the order back to 
counsel for the appellant, who will then immediately facilitate the signing of Appendix A of the release order 
by the sureties (if any) and the appellant (if out of custody). 


(a) 


(a) Sureties 


152. If the release order has a surety or sureties, each surety must sign Appendix А, and a lawyer licensed by 
the Law Society of Ontario to practise law in Ontario must verify each surety’s identity and confirm each 
surety’s signature. Verification of identity and confirmation of signature may be done in person or by 
remote means, such as Facetime, Skype, etc. Below each surety’s signature, the lawyer must sign as the 
witness, check the box and explain in the space provided how they verified the surety’s identity and 
confirmed their signature. 


153.Only a lawyer licensed by the Law Society of Ontario to practise law in Ontario may act and sign as a 
witness for a surety’s signature on Appendix A. 


154.Once the sureties (if any) have signed Appendix A and a lawyer licensed by the Law Society of Ontario to 
practise law in Ontario has verified their identities, confirmed their signatures and signed as a witness, the 
process for finalizing the release order depends on whether the appellant is out of custody (see paragraphs 
148-154) or in custody (See paragraphs 155-160). 


(b) 


(b) Out-of-Custody Appellants 


155. If the appellant is out of custody, counsel must also facilitate the signing of Appendix A of the release order 
by the appellant. 


156.As with sureties, a lawyer licensed by the Law Society of Ontario to practise law in Ontario must verify the 
identity of the out-of-custody appellant and confirm their signature on Appendix A. Verification of identity 
and confirmation of signature may be done in person or by remote means, such as Facetime, Skype, etc. 
Below the out-of-custody appellant's signature, the lawyer must sign as the witness, check the box and 
explain in the space provided how they verified the out-of-custody appellant's identity and confirmed their 
signature. 


157.Only a lawyer licensed by the Law Society of Ontario to practise law in Ontario may act and sign as a 
witness for an out-of-custody appellant's signature on Appendix A. 


158.The release order, with the signatures of the sureties (if any), the appellant, and the witnesses, must then 
be re-submitted to the court. Counsel are to make their best efforts to re-submit the order to the court 
within two days of the order being issued. If counsel expect a delay in re-submitting the order to the court, 
they are to email the motions clerk at SingleJudgeMotions@ontario.ca. 


159.1# the judge or Registrar is satisfied, they will sign the order on the last page of Appendix A and indicate if 
the order is complete. 


160.If the appellant is out of custody (and therefore their signature is already on the release order), the release 
order will be complete and in effect upon the judge or Registrar signing it on the last page of Appendix A. 


161.Court of Appeal staff will email copies of the completed order to the appellant's counsel and to the Crown. 
The matter will then be concluded. 


(c) 


Page 19 of 43 


Consolidated Practice Direction Regarding Proceedings in the Court of Appeal During the COVID-19 Pandemic 


(c) In-Custody Appellants 


162.If the appellant is in custody, the release order, with the signatures of the sureties and the witnesses, must 
be re-submitted to the court. Counsel are to make their best efforts to re-submit the order to the court 
within two days of the order being issued. If counsel expect a delay in re-submitting the order to the court, 
they are to email the motions clerk at SingleJudgeMotions@ontario.ca. 


163.If the judge or Registrar is satisfied, they will sign the order on the last page of Appendix A and indicate 
that the order requires the appellant's signature. 


164. After the judge or Registrar signs the order on the last page of Appendix A, they will send the order to the 
institution in which the appellant is detained. 


165. The in-custody appellant must sign Appendix A, and a witness at the institution in which the appellant is 
detained (need not be a lawyer) must verify the identity of the in-custody appellant and confirm their 
signature. Below the in-custody appellant’s signature, the witness at the institution must sign as the 
witness, check the box and explain in the space provided how they verified the in-custody appellant's 
identity and confirmed their signature. 


166.The release order will be complete and in effect upon the signing of Appendix A by the appellant and the 
witness at the institution (their signatures are required on the second-to-last page of Appendix A). 


167.The institution must send the completed order back to the court immediately after the appellant is released. 
Court of Appeal staff will send copies to counsel for the appellant and the Crown upon receipt. 


(d) 


(d) Working Hours of Motions Clerk 


168.The motions clerk works from Monday to Friday, except holidays, from 9:00 a.m. to 4:30 p.m. Release 
orders submitted to the court for finalizing after 4:30 p.m. will be processed by the motions clerk the next 
day that is not a holiday. 


VI. 


VI. Consolidation and Revocation of Prior Practice Directions and Notices 


169.This Consolidated Practice Direction Regarding Proceedings in the Court of Appeal During the COVID-19 
Pandemic updates, consolidates and revokes the following practice directions and notices regarding 
COVID-19 effective March 29, 2021: 


vi. 


vii. 


Practice Direction Concerning Public and Media Remote Observation of Oral Hearings During the 
COVID-19 Pandemic (January 25, 2021); 


Practice Direction Regarding the Electronic Conduct of Matters During the COVID-19 Pandemic 
(October 26, 2020) [revised December 16, 2020]; 


Notice Regarding the Scheduling of In-Person and Remote Appeals (November 16, 2020); 
Notice of Public Counter Services (October 29, 2020); 
Notice Regarding Videoconference Appearance Technology (Zoom) (July 6, 2020); 


Amended Practice Direction Concerning Manner of Service, Inmate Appeal Books, and Orders for 
Release of Electronic Exhibits in Criminal Matters Given the Exceptional and Evolving Circumstances 
Concerning COVID-19 (June 25, 2020); 


Practice Direction Concerning the Reinstatement of Times Prescribed in Criminal Proceedings in the 
Court of Appeal for Ontario (June 25, 2020); 
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viii. Practice Direction Concerning the Reinstatement of Times Prescribed in Civil Proceedings in the Court 
of Appeal for Ontario (June 25, 2020); 


ix. Practice Direction Concerning the Reinstatement of Times Prescribed in Proceedings Arising Under 
the Provincial Offences Act in the Court of Appeal for Ontario (June 25, 2020); 


x. Practice Direction Concerning Revised Court of Appeal Release Order Form for Use Only During the 
Exceptional and Evolving Circumstances Concerning COVID-19 (April 20, 2020); 


xi. Practice Direction Concerning Applications for Bail Pending Appeal at the Court of Appeal for Ontario 
Given the Exceptional and Evolving Circumstances Concerning COVID-19 (April 5, 2020); and 


xii. Notice Regarding Videoconference and Teleconference Appearance Technology (CourtCall) (March 
27, 2020). 


March 15, 2021 
Chief Justice George R. Strathy 


Appendix A: 


Appendix A: Amendments 


1. 


The initial unamended version of this Practice Direction was made with the approval of Chief Justice 
George R. Strathy on March 15, 2021. 


This Appendix lists the amendments made to this Practice Direction. Amendments are listed in sections 
based on date. 


The numbering of parts, sections, subsections and paragraphs in this Practice Direction will change as the 
Practice Direction is amended. The numbering used in each section of this Appendix follows the numbering 
in force at the time the amendments are released. 


Amendments resulting in changes to cross-references within this Practice Direction as a result of adding or 
deleting parts, sections, subsections or paragraphs will not be listed in this Appendix. 


Amendments of March 31, 2021 


5. The following amendments were made with the approval of Chief Justice George R. Strathy. 


6. Effective immediately, the following paragraph is added after paragraph 27 of the existing Practice 


Direction in order to remind parties to motions of the requirement to file a Counsel Slip and Hearing 
Information Form: 


€ Parties to panel and single judge motions must file a Counsel Slip and Hearing Information Form in 
accordance with section V.C of this Practice Direction. In particular, moving parties in single judge motions 
must submit the completed Counsel Slip and Hearing Information Form to the court's e-filing email address at 
COA.E-file@ontario.ca at the same time as they file their notice of motion. The responding parties to single 
judge motions must submit their form 24 hours before the hearing (excluding weekends and holidays). For 
panel motions, parties must file the completed Counsel Slip and Hearing Information Form to COA.E- 
file@ontario.ca at least 10 business days before the hearing. 


Effective immediately, paragraph 66 of the existing Practice Direction is amended by striking out the word 
"the" before "Counsel Slip and Hearing Information Form" in order to correct the typographical error. 


Effective immediately, paragraphs 105-106 of the existing Practice Direction, which require counsel to 
contact the motions clerk to advise that a bail application is being filed and to confirm that the materials 
have been received, are revoked. 
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9. Effective immediately, subsection V.B.c of the existing Practice Direction is revoked and the following 
substituted in order to clarify the new standard wording of the surrender condition that must be included in 
draft orders for release from custody pending appeal unless otherwise ordered by a judge: 


Surrender Conditions 


New Standard Wording 


4 Given the unprecedented circumstances of the COVID-19 pandemic, the court has changed the standard 
wording of the surrender condition that must be included in all orders for release from custody pending 
appeal. Unless otherwise ordered by a judge, the new standard wording of the surrender condition is: 


You must surrender into custody at the institution from which you were released by 7:00 a.m. on the 
morning the judgment is to be released or by 7:00 a.m. on [insert “sunset date", whichever is earlier. 


€ The new standard is designed to reduce the number and duration of surrenders while appellants are on 
release pending the determination of their appeal. Pursuant to the new standard wording, appellants no 
longer have to surrender before the appeal hearing, only before the release of the judgment. Also, appellants 
do not have to spend the night in custody; instead, they only need to surrender by 7:00 a.m. the morning the 
judgment is to be released or the morning of the "sunset date", whichever is earlier. 


4 The "sunset date" in the new standard wording is like an expiry date for a release order, and it helps the 
court monitor the progress of these appeals. The court would encourage the parties to propose a "sunset 
date" that takes into account the challenges and delays associated with the COVID-19 pandemic. If 
necessary, applications to extend a "sunset date" should be brought well in advance. 


« The new standard wording of the surrender condition remains subject to what an individual judge may 
decide is appropriate in the circumstances of a particular case. 


New Release Orders 


«| Unless otherwise ordered by a judge, the new standard wording of the surrender condition set out in 
paragraph 116 must now be used in all new release orders made by the court. 


Existing Release Orders 


€ This Practice Direction does not alter existing release orders. Existing release orders must be complied 
with. 


q If an appellant wishes to vary the surrender condition in the appellant's existing release order to reflect the 
new standard wording set out in paragraph 116, the court would encourage the appellant to apply well in 
advance of the hearing date. 


10. Effective immediately, the following sentences are added to paragraphs 130 and 134 of the existing 
Practice Direction in order to clarify the time period in which counsel should try to re-submit the release 
order with the signatures of the sureties (if any), the appellant (if out of custody) and the witnesses to the 
court: 


Counsel are to make their best efforts to re-submit the order to the court within two days of the order being 
issued. If counsel expect a delay in re-submitting the order to the court, they are to email the motions clerk at 
COA.SingleJudgeMotions@ontario.ca. 
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11. Effective immediately, paragraph 139 of the existing Practice Direction is revoked and the following 
substituted in order to clarify the time period in which institutions must return the completed release order 


to the court: 


«| Barring exceptional circumstances, the institution must send the completed order back to the court on the 
same day that the appellant is released. Court of Appeal staff will send copies to counsel for the appellant 
and the Crown upon receipt. 


Amendments of July 6, 2021 


12. The following amendments were made with the approval of Chief Justice George R. Strathy. 


13. Effective immediately, the existing Guidelines for Filing Electronic Documents at the Court of Appeal for 
Ontario are suspended and incorporated into this Practice Direction through the following amendments: 


z 


vi. 


Paragraph 6 of the existing Practice Direction is revoked and the following substituted: 


{ As a result of changes made in response to the COVID-19 pandemic, the Court of Appeal currently 
requires parties to file electronic versions of all court documents, including appeal and motion materials 
in all criminal and civil proceedings. The requirements of the Rules of Civil Procedure, R.R.O. 1990, Reg. 
194, the Criminal Appeal Rules, S.1./93-169, the Family Law Rules, О. Reg. 114/99, and all existing 
practice directions and guidelines requiring the filing of paper copies of documents in the Court of Appeal 
are dispensed with unless otherwise ordered by the court. 


The following sentence is added to paragraph 7(i) of the existing Practice Direction: 


The Optical Character Recognition software must be set to at least 300 dpi and must not be set to 
grayscale. 


The following paragraphs are added after paragraph 7 of the existing Practice Direction: 


«| The file names for all electronically-filed materials must comply with the naming conventions set out at 
Appendix B of this Practice Direction. 


«| Failure to comply with any of the requirements for electronic filing may result in materials being 
rejected. 


Paragraph 43 of the existing Practice Direction is revoked and the following substituted: 


As noted in paragraph 6 of this Practice Direction, parties must file all documents electronically. Paper 
copies of documents are not required. The requirements of the Rules of Civil Procedure, the Criminal 
Appeal Rules, the Family Law Rules, and all existing practice directions and guidelines requiring the 
filing of paper copies of documents in the Court of Appeal are dispensed with unless otherwise ordered 
by the court. 


Paragraph 44 of the existing Practice Direction is revoked. 


Paragraphs 48-51 of the existing Practice Direction are revoked and the following substituted: 


«| All documents that are served and filed electronically must be labelled with the court file number and 
named in accordance with the file-naming rules set out in Appendix B of this Practice Direction. 


Filing by Email 


€ The email address for electronically filing materials at the Court of Appeal is COA.E-file@ontario.ca. 
The COA.E-file@ontario.ca address is not designed or intended to receive any inquiries or other 
communications about court proceedings. Unless otherwise directed, the COA.E-file@ontario.ca address 
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should only be used to file materials and correspondence as specified in this Practice Direction, the 
Practice Direction Concerning Civil Appeals at the Court of Appeal for Ontario, and the Practice Direction 
Concerning Criminal Appeals at the Court of Appeal for Ontario. Requests to obtain status updates on 
filings and other general inquiries should not be made to COA.E-file@ontario.ca, but instead directed to 
the court’s Intake Office at 416-327-5020 from within the Toronto area, or toll free at 1-855-718-1756 
from outside Toronto. Court staff will answer calls Monday to Friday from 8:30 a.m. to 4:00 p.m., 
excluding weekends and holidays. 


q An automatic reply is sent when an email is sent to COA.E-file@ontario.ca. The automatic reply is not 
confirmation that the documents have been accepted for filing. If there are problems with the documents 
and they are not accepted for filing, the court will contact the affected party. 


{ Documents filed by email attachment cannot be larger than 35MB. Documents larger than 35MB 
should be divided into smaller parts and labelled accordingly or should be sent using a file-sharing 
Service that provides shared links online or in the cloud. Parties should be aware that their internet 
service/email provider may have lower limits on the permitted size of attachments. 


є The court can access the following file-sharing services, provided the documents are shared with a 
direct link: 


(i) Microsoft OneDrive; 
(ii) Google Drive; 
(iii) Dropbox; and 


(iv) Enterprise Attachment Transfer Service. 


The court cannot access cloud-based file-sharing services that use two-stage verification, require online 
registration (including by requesting that a user enter a name and/or email address), or are blocked by 
the court’s network due to firewall restrictions, including WeTransfer. 


є Parties must include in the subject line and the body of the email the court file number and the nature 
of the document or documents being filed. If any information in the document or documents is subject to 
a publication ban, sealing order, or legislative provision banning publication, then the existence of the 
restriction on publication should clearly be indicated in the subject line and the body of the email. For 
example: 


Subject: C12345 — Appellant’s Factum [Note: Publication ban under s. 134(11) of the Child, Youth 
and Family Services Act] 


Please note that the materials in the attached factum are subject to a statutory prohibition under s. 
134(11) of the Child, Youth and Family Services Act on publishing or making public information that 
has the effect of identifying a witness at or a participant in a hearing, or a party to a hearing other 
than a society. 


Filing by USB Key 


q Parties may electronically file materials with the Court of Appeal by filing a USB key by mail, by courier, 
or in person. Only one copy of the USB key is required. 


€ The USB key must be labelled with the court file number. The party must include a covering letter 
setting out a list of the files contained on the USB key. 
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14. 


15. 


16. 


17. 


18. 


19. 


20. 


4 If any information found on the USB key is subject to a publication ban, sealing order, or legislative 
provision banning publication, then this should clearly be indicated on the covering letter and, if feasible, 
on a label affixed to the USB key. 


vii. Appendix B (“Naming Conventions for Electronic Materials") is added. 


Effective immediately, paragraph 28 of the existing Practice Direction is amended by replacing the cross- 
reference to "section III.C" in order to correct the typographical error. 


Effective immediately, the following subsection and paragraphs are added after paragraph 55 of the 
existing Practice Direction in order to provide further information about the payment of fees: 


Payment of Filing Fees 


€ During the COVID-19 pandemic, the court is accepting payment of filing fees by (i) cheque, (ii) money 
order, or (iii) credit card. Cheques and money orders should be made payable to the Minister of Finance and 
may be sent by mail or courier or delivered in person to the court. Parties making payment by credit card 
must complete an authorization form and return it to the court by email at COA.E-file@ontario.ca. 


«| A list of filing fees is available at this link. 


Effective immediately, paragraph 65 of the existing Practice Direction is amended by removing the link and 
reference to Appendix B of the existing Practice Direction. 


Effective immediately, paragraph 78 of the existing Practice Direction is revoked and the following 
substituted in order to clarify that parties to a Zoom hearing may include pronouns and prefixes in their 
Screen names: 


{ Parties to the Zoom hearing should label themselves with their full names and roles in the proceeding, not 
with pseudonyms or aliases. Parties are invited to include their prefix (e.g., Mr./Ms./Mrs./Mx., etc.) and/or 
pronouns (e.g., he/him, she/her, they/them, etc.) in their screen name. 


Effectively immediately, paragraph 87 of the existing Practice Direction is revoked and the following 
substituted in order to clarify that permission to screenshare should be sought at the hearing, not in 
advance: 


q Prior to screensharing, parties should seek permission from the presiding judge or judges at the hearing. 


Effective immediately, the Counsel Slip and Hearing Information Form is removed from Appendix B of the 
existing Practice Direction and the Appendix is deleted. An amended version of the Counsel Slip and 
Hearing Information Form is available at this link. It has been amended in order to allow those that appear 
before the court to provide their prefix, pronouns and/or name pronunciation (through phonetic spelling or a 
link to an audio recording). 


Effective immediately, the link in Appendix C of the English version of the existing Practice Direction to the 
E-Hearings Task Force's Best Practices for Remote Hearings is updated in order to link to the newly 
released second edition of the publication. The link in Appendix C of the French version of this practice 
direction will be updated when the second edition of the publication, which is currently being translated, is 
available in French. 


Amendments of September 27, 2021 


21. 
22. 


The following amendments were made with the approval of Chief Justice George R. Strathy. 


Effective immediately, paragraphs 66-68 of the existing Practice Direction, which concern the scheduling of 
urgent matters in July and August 2021, are revoked. Section Ш.А is renamed "Scheduling of Hearings". 
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23. Effective immediately, paragraphs 134-146 of the existing Practice Direction are revoked and the following 
substituted in order to clarify how signatures on Appendix A on the “all-in-one” release order must be 
witnessed and, in particular, to specify that only lawyers licensed by the Law Society of Ontario to practise 
law in Ontario may act and sign as a witness for a surety’s signature and for an out-of-custody appellant’s 
signature on Appendix A: 


Sureties 


«| If the release order has a surety or sureties, each surety must sign Appendix A, and a lawyer licensed by 
the Law Society of Ontario to practise law in Ontario must verify each surety’s identity and confirm each 
surety’s signature. Verification of identity and confirmation of signature may be done in person or by remote 
means, such as Facetime, Skype, etc. Below each surety’s signature, the lawyer must sign as the witness, 
check the box and explain in the space provided how they verified the surety’s identity and confirmed their 
signature. 


«| Only a lawyer licensed by the Law Society of Ontario to practise law in Ontario may act and sign as a 
witness for a surety's signature on Appendix A. 


{ Once the sureties (if any) have signed Appendix A and a lawyer licensed by the Law Society of Ontario to 
practise law in Ontario has verified their identities, confirmed their signatures and signed as a witness, the 
process for finalizing the release order depends on whether the appellant is out of custody (see paragraphs 
134-140) or in custody (see paragraphs 141-146). 


Out-of-Custody Appellants 


«| If the appellant is out of custody, counsel must also facilitate the signing of Appendix A of the release order 
by the appellant. 


4 As with sureties, a lawyer licensed by the Law Society of Ontario to practise law in Ontario must verify the 
identity of the out-of-custody appellant and confirm their signature on Appendix A. Verification of identity and 
confirmation of signature may be done in person or by remote means, such as Facetime, Skype, etc. Below 
the out-of-custody appellant's signature, the lawyer must sign as the witness, check the box and explain in 
the space provided how they verified the out-of-custody appellant's identity and confirmed their signature. 


є Only a lawyer licensed by the Law Society of Ontario to practise law in Ontario may act and sign as a 
witness for an out-of-custody appellant's signature on Appendix A. 


«| The release order, with the signatures of the sureties (if any), the appellant, and the witnesses, must then 
be re-submitted to the court. Counsel are to make their best efforts to re-submit the order to the court within 
two days of the order being issued. If counsel expect a delay in re-submitting the order to the court, they are 
to email the motions clerk at COA.SingleJudgeMotions@ontario.ca. 


q If the court is satisfied, it will sign the order on the last page of Appendix A and indicate if the order is 
complete. 


4 If the appellant is out of custody (and therefore their signature is already on the release order), the release 
order will be complete and in effect upon the court signing it on the last page of Appendix A. 


є Court of Appeal staff will email copies of the completed order to the appellant's counsel and to the Crown. 
The matter will then be concluded. 
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In-Custody Appellants 


4 If the appellant is in custody, the release order, with the signatures of the sureties and the witnesses, must 
be re-submitted to the court. Counsel are to make their best efforts to re-submit the order to the court within 
two days of the order being issued. If counsel expect a delay in re-submitting the order to the court, they are 
to email the motions clerk at COA.SingleJudgeMotions@ontario.ca. 


q If the court is satisfied, it will sign the order on the last page of Appendix A and indicate that the order 
requires the appellant's signature. 


q After the court signs the order on the last page of Appendix A, it will send the order to the institution in 
which the appellant is detained. 


є The in-custody appellant must sign Appendix A, and a witness at the institution in which the appellant is 
detained (need not be a lawyer) must verify the identity of the in-custody appellant and confirm their 
signature. Below the in-custody appellant's signature, the witness at the institution must sign as the witness, 
check the box and explain in the space provided how they verified the in-custody appellant's identity and 
confirmed their signature. 


є The release order will be complete and in effect upon the signing of Appendix A by the appellant and the 
witness at the institution (their signatures are required on the second-to-last page of Appendix A). 


Amendments of October 26, 2021 


24. 
25. 


The following amendments were made with the approval of Chief Justice George R. Strathy. 


Effective immediately, paragraphs 25 and 26 of the existing Practice Direction are revoked and the 
following substituted in order to specify the contents of and filing requirements for Oral Hearing 
Compendiums: 


є In advance of an oral appeal hearing, parties are encouraged to file an "Oral Hearing Compendium" 
containing: 


(i) an outline of 500 words or less of the party's anticipated oral argument; and/or 


(ii) extracts of documents and/or extracts of cases that the parties intend to refer to during oral 
argument. 


є The electronic version of the Oral Hearing Compendium must be served on the parties and filed with the 
court by email to coa.e-file@ontario.ca at least five business days before the scheduled hearing. 


4 For in-person hearings, in addition to filing the electronic version of the Oral Hearing Compendium, parties 
may file a hard copy of the Oral Hearing Compendium for each panel member at least five business days 
before the scheduled hearing. 


26. Effective immediately, paragraph 46 of the existing Practice Direction is revoked and the following 


subsection is added after paragraph 63 in order to provide further information about the resumption of in- 
person public counter services on November 1, 2021: 


Public Counter Services 


€ Effective November 1, 2021, in-person public counter services at the Court of Appeal are offered from 
Monday to Friday, except holidays, from 9:00 a.m. to 11:00 a.m. and from 2:00 p.m. to 4:00 p.m. 
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27. 


28. 


є Counsel and members of the public are discouraged from physically attending the courthouse unless 
necessary. In-person counter services are reserved for those services and filings that cannot be done 
remotely. As noted in paragraph 6 of this Practice Direction, parties must file all documents electronically. 
Paper copies of documents are not required. The requirements of the Rules of Civil Procedure, the Criminal 
Appeal Rules, the Family Law Rules, and all existing practice directions and guidelines requiring the filing of 
paper copies of documents in the Court of Appeal are dispensed with unless otherwise ordered by the court. 


€| There will be COVID-19 screening in effect at the entry to the courthouse and physical distancing and other 
precautionary measures within the courthouse. Anybody attending the courthouse will be required to answer 
screening questions for COVID-19. The screening may be completed online at this link before attending the 
courthouse and the results shown to security on arrival at the courthouse. Other accessible screening options 
are available at the courthouse, including completing a paper copy of the screening questions. 


Effective immediately, the last sentence of paragraph 62 of the existing Practice Direction is amended by 
adding "or complete the payment in person at the court" in order to clarify that credit card payments may be 
made in person once in-person public counter services resume on November 1, 2021. 


Effective immediately, paragraphs 69-71 of the existing Practice Direction are revoked and the following 
substituted in order to provide further information about modes of hearing for appeals and motions, 
including in-person hearings which will resume beginning on November 8, 2021: 


Appeals and Panel Motions 


q Effective November 8, 2021, unless otherwise directed, the Court of Appeal will conduct appeals and panel 
motions in all criminal proceedings (except inmate appeals) in person; however, a party may still choose to 
appear remotely. Each party should indicate whether they will be appearing in person or remotely on the 
Counsel Slip and Hearing Information Form. 


4 Effective November 8, 2021, unless otherwise directed, the Court of Appeal will continue to conduct 
appeals and panel motions in inmate appeals remotely by video and/or audio conference using the Zoom 
platform. 


€ Effective November 15, 2021, unless otherwise directed, the Court of Appeal will conduct appeals and 
panel motions in civil proceedings in person; however, a party may still choose to appear remotely. Each 
party should indicate whether they will be appearing in person or remotely on the Counsel Slip and Hearing 
Information Form. 


«| Paragraphs 68-70 do not apply to panel motions which are normally heard in writing, including summary 
conviction leave applications and motions for leave to appeal under r. 61.03.1 of the Rules of Civil Procedure. 
These motions will continue to be heard in writing unless otherwise directed. 


Single Judge Motions 


q Effective November 8, 2021, unless otherwise directed, the Court of Appeal will continue to conduct all 
single judge oral motions remotely by video and/or audio conference using the Zoom platform. Single judge 
motions proceeding in writing will continue to be heard in writing. 


Status Court and Purge Court 


4 Effective November 8, 2021, unless otherwise directed, the Court of Appeal will continue to hold status 
court and purge court remotely by video and/or audio conference using the Zoom platform. 
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29. Effectively immediately, paragraphs 71 and 72 of the existing Practice Direction is amended by striking out 


30. 


31. 


“being heard by video, audio conference and/or in writing” in order to require the completion of a Counsel 
Slip and Hearing Information for all hearings, including in-person hearings. 


Effective immediately, the following section is added after paragraph 73 of the existing Practice Direction in 
order to provide further information about the conduct of in-person hearings, which resume beginning 
November 8, 2021: 


In-Person Hearings 


q Parties are directed to consult the Court of Appeal for Ontario Protocol for In-Person Hearings During the 
COVID-19 Pandemic available at this link. 


є Any party to an appeal or panel motion proceeding in person may appear remotely. Each party must 
indicate on the Counsel Slip and Hearing Information Form whether they will be appearing in person or 
remotely. 


€ The courtrooms for in-person hearings are equipped with technology that permits the use of the Zoom 
video conferencing platform. All parties to in-person hearings will receive a Zoom link, webinar/meeting ID 
and password, and telephone numbers for the hearing. The Zoom connection information may be used by: 


(i) a party who elects to proceed remotely; or 


(ii) a party who intended to attend the hearing in person but, due to illness or some other circumstance, 
is not able to attend the in-person hearing and needs to switch to a remote appearance. 


In addition, as further explained at paragraph 105, parties to a hearing may share the Zoom link, 
webinar/meeting ID and password, and telephone numbers for the hearing with anyone that wishes to 
observe the hearing, unless the hearing is in camera. 


Effective immediately, the following amendments are made in order to clarify hearing protocols when using 
Zoom: 


i. Section Ill.D of the existing Practice Direction is renamed “Zoom Protocols". 
ii. Paragraph 74 of the existing Practice Direction is deleted. 


iii. Subsection Ill.D.b of the existing Practice Direction is renamed “Participating in a Hearing Using 
Zoom’. 


iv. Paragraph 80 of the existing Practice Direction is amended by replacing the word “by” with the word 
“using” and by deleting the word “Zoom” before the word “hearing”. 


v. Paragraph 82 of the existing Practice Direction is amended by replacing “Zoom hearing” with “hearing 
using Zoom”. 


vi. The following paragraphs are added after paragraph 87 of the existing Practice Direction: 


q Effective November 8, 2021 in criminal matters and November 15, 2021 in civil matters, counsel are 
encouraged to gown for all appeals and panel motions, even if appearing remotely. Counsel are not 
expected to gown for single judge motions. 


€ Screensharing is not permitted during in-person hearings, even if appearing remotely, because the 
courtroom monitors are reserved for other purposes. If all judges and parties are appearing remotely, 
screensharing is only permitted if permission is sought and obtained at the hearing from the presiding 
judge or judges. Judges have access to all filed electronic documents on their own computers so 
screensharing is not necessary. 
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32. 


33. 


34. 


35. 


q Parties to a hearing are reminded that, unless permission is given by the court, it is an offence under 
section 136 of the Courts of Justice Act, R.S.O. 1990, c. C.43, punishable by a fine of not more than 
$25,000 or imprisonment of up to six months, or both, to record any part of a hearing, including by way of 
screenshot/capture and photograph, as well as to publish, broadcast, reproduce or disseminate any such 
recording 


vii. Paragraphs 92, 93 and 97 are amended by deleting the word "Zoom" before the word "hearing". 


viii. Subsection III.D.c of the existing Practice Direction is renamed “Dealing with Technical Difficulties in 
Hearings and Joining by Audio Conference". 


ix. Subsection III.D.d of the existing Practice Direction is deleted. 


Effectively immediately, the following amendments are made to part IV of the existing Practice Direction to 
clarify that the part applies to all hearings, including in-person hearings: 


i. Part IV of the existing Practice Direction is renamed "Public and Media Access to Hearings". 
ii. The following sentence is added at the end of paragraph 96 of the existing Practice Direction: 
In-person observation is not available at this time. 


Effective immediately, paragraphs 115-117 of the existing Practice Direction are revoked and the following 
substituted in order to announce that a revised version of the "all-in-one" release order was created in 
October 2021 and to change the list of persons who may effect a release order from "a judge, justice, or 
clerk of the court" to “а judge or the Registrar": 


4A revised version of the "all-in-one" release order was created in October 2021. Counsel should make sure 
they are using the revised version. Counsel may obtain a sample electronic copy of the revised version of the 
"all-in-one" release order from the Crown. 


є Appendix A to the "all-in-one" release order must be completed by the sureties (if any), the appellant, and a 
judge or the Registrar. No additional forms or orders are required to effect a release. 


€ The "all-in-one" release order allows for releases to be effected through the Court of Appeal without 
needing to take the order to the Ontario Court of Justice to effect release. 


Effective immediately, paragraphs 138-139 of the existing Practice Direction are revoked and the following 
substituted in order to change the list of persons who may effect a release order from “а judge, justice, or 
clerk of the court" to “а judge or the Registrar": 


q If the judge or Registrar is satisfied, they will sign the order on the last page of Appendix A and indicate if 
the order is complete. 


4 If the appellant is out of custody (and therefore their signature is already on the release order), the release 
order will be complete and in effect upon the judge or Registrar signing it on the last page of Appendix A. 


Effective immediately, paragraphs 142-143 of the existing Practice Direction are revoked and the following 
substituted in order to change the list of persons who may effect a release order from “а judge, justice, or 
clerk of the court" to “а judge or the Registrar": 


4 If the judge or Registrar is satisfied, they will sign the order on the last page of Appendix A and indicate that 
the order requires the appellant's signature. 


q After the judge or Registrar signs the order on the last page of Appendix A, they will send the order to the 
institution in which the appellant is detained. 
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36. 


Effective immediately, paragraph 146 of the existing Practice Direction is revoked and the following 
substituted in order to state that the institution must send the completed release order back to the court 
immediately after the appellant is released: 


«| The institution must send the completed order back to the court immediately after the appellant is released. 
Court of Appeal staff will send copies to counsel for the appellant and the Crown upon receipt. 


Amendments of November 1, 2021 


37. The following amendments were made with the approval of Chief Justice George R. Strathy. 


38. 


39. 


40. 


Effective immediately, the following paragraph is added immediately after paragraph 1 of the existing 
Practice Direction in order to clarify the application of the new Criminal Appeal Rules, which came into 
force November 1, 2021: 


4 Due to the circumstances of the COVID-19 pandemic, the provisions of the new Criminal Appeal Rules that 
are inconsistent with this Practice Direction do not apply unless otherwise ordered by the court or a judge of 
the court. In particular, rule 10 (“Manner of Hearing”) and its associated Form 6 (“Notice of Objection to 
Proposed Manner of Hearing”) do not apply unless otherwise ordered by the court or a judge of the court. 


Effectively immediately, the following subsection and paragraph are added immediately after section III.B 
of the existing Practice Direction in order to clarify the application of the new Criminal Appeal Rules when 
determining the manner of hearing: 


Rule 10 (“Manner of Hearing”) of the Criminal Appeal Rules Inapplicable Unless Otherwise Ordered 


4 As noted in paragraph 2 of this Practice Direction, rule 10 (“Manner of Hearing") of the Criminal Appeal 
Rules and its associated Form 6 ("Notice of Objection to Proposed Manner of Hearing") do not apply unless 
otherwise ordered by the court or a judge of the court. Instead, this Practice Direction governs the manner of 
hearing for all matters at the Court of Appeal. 


Effective immediately, the following additional changes are made to the existing Practice Direction in order 
to reflect the coming into force of the new Criminal Appeal Rules: 


i. The citation information for the previous Criminal Appeal Rules is removed from paragraph 6; 


ii The reference in paragraphs 33 and 34 to subrule 25(3) of the previous Criminal Appeal Rules is 
changed to a reference to subrule 58(2) of the new Criminal Appeal Rules; 


ii. The reference in paragraph 34 to subrule 25(4) of the previous Criminal Appeal Rules is changed to a 
reference to subrule 58(4) of the new Criminal Appeal Rules; 


iv. Areference to subrule 66(5) of the new Criminal Appeal Rules is added to paragraph 44; 


v. The reference in paragraph 45 to rule 5 of the previous Criminal Appeal Rules is changed to a 
reference to subrules 7(2)-(3) and 53(2) and paragraph 66(3)(a) of the new Criminal Appeal Rules; 


vi. The reference in paragraph 125 to subrule 32(1)(i) of the previous Criminal Appeal Rules is changed to 
a reference to paragraph 22(7)(i) of the new Criminal Appeal Rules; and 


vii. The reference in paragraph 127 to subrule 32(1) of the previous Criminal Appeal Rules is changed to a 
reference to subrule 22(7) of the new Criminal Appeal Rules. 


Amendments of November 10, 2021 


41. 
42. 


The following amendments were made with the approval of Chief Justice George R. Strathy. 


Effective immediately, paragraphs 130-136 of the existing Practice Direction are revoked and the following 
substituted in order to implement a revision to the standard wording of the surrender condition in Court of 
Appeal release orders: 
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«| In light of the return to in-person hearings in criminal appeals, the court has revised the standard wording of 
the surrender condition that must be included in all orders for release from custody pending appeal unless 
otherwise ordered by a judge. The revised standard wording of the surrender condition is: 


You must surrender into custody at the institution from which you were released by 7:00 a.m. on the day 
of the hearing of the appeal or by 7:00 a.m. on [insert "sunset date"], whichever is earlier. 


«| The revised standard wording returns to the court's previous practice of requiring appellants to surrender 
prior to the appeal hearing; however, in recognition of the circumstances of the COVID-19 pandemic, 
appellants do not have to spend the night before the appeal hearing in custody; instead, they only need to 
surrender by 7:00 a.m. the morning of the appeal hearing. 


«| The “sunset date" in the standard wording is like an expiry date for a release order, and it helps the court 
monitor the progress of these appeals. The court would encourage the parties to propose a "sunset date" that 
takes into account the challenges and delays associated with the COVID-19 pandemic. If necessary, 
applications to extend a "sunset date" should be brought well in advance. 


«| The revised standard wording of the surrender condition remains subject to what an individual judge may 
decide is appropriate in the circumstances of a particular case. 


«| Unless otherwise ordered by a judge, the revised standard wording of the surrender condition set out in 
paragraph 130 must now be used in all new release orders made by the court, including release orders made 
on original applications for release pending appeal, release orders made on applications to extend the 
surrender date in an existing release order, and release orders made following any other application to vary 
an existing release order, whether brought by the appellant or the Crown. The only exception is for release 
orders made on applications for release following an appeal hearing and pending release of a reserved 
judgment. These release orders are addressed at paragraphs 135-136. 


(d) Release Orders Made on Applications for Release Following an Appeal Hearing and Pending 
Release of a Reserved Judgment 


q Where the court reserves its judgment following an appeal hearing, and counsel wishes to immediately 
apply for bail pending release of the judgment and the Crown is consenting, counsel must have a draft 
release order ready to submit to the court at the conclusion of the hearing. The draft release order must 
include the proposed conditions that have been agreed on by the parties in advance of the hearing, should 
the court order release. Any additional conditions that are in dispute between the parties must be identified as 
such and set out in a separate document. 


«| Unless otherwise ordered by a judge, the standard wording of the surrender condition that must be included 
in all orders made on applications for bail pending release of a reserved judgment is: 


You must surrender into custody at the institution from which you were released by 7:00 a.m. on the day 
the judgment is to be released. 


Amendments of December 17, 2021 


43. 
44. 


45. 


The following amendments were made with the approval of Chief Justice George R. Strathy. 


Effective immediately, paragraph 28 of the existing Practice Direction is revoked in light of the return to 
remote appeal hearings. 


Effective immediately, paragraph 63 of the existing Practice Direction is revoked and the following 
substituted in light of the closure of the public counter: 


€ During the COVID-19 pandemic, the court is accepting payment of filing fees by (i) cheque, (ii) money 
order, or (iii) credit card. Cheques and money orders should be made payable to the Minister of Finance and 
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may be sent by mail or courier or delivered in person to the court. Parties making payment by credit card 
must complete an authorization form and return it to the court by email at COA.e-file@ontario.ca. 


46. Effective immediately, paragraphs 65-66 of the existing Practice Direction are revoked and the following 


substituted in light of the closure of the public counter: 


4 In response to the most recent developments related to the COVID-19 pandemic, effective December 20, 
2021 and until further notice, in-person public counter services at the Court of Appeal will not be available. 


q All members of the public should avoid non-essential visits to the courthouse. 


є As noted in paragraph 7 of this Practice Direction, parties must file all documents electronically. Paper 
copies of documents are not required. Parties who choose to file documents using a USB key labelled with 
the court file number may mail the USB key to the court or, if that option is not possible, parties may drop off 
the USB key inside the public lobby of the Intake Office. The requirements of the Rules of Civil Procedure, 
the Criminal Appeal Rules, the Family Law Rules, and all existing practice directions and guidelines requiring 
the filing of paper copies of documents in the Court of Appeal are dispensed with unless otherwise ordered 
by the court. 


47. Effective immediately, paragraphs 71-76 of the existing Practice Direction are revoked and the following 


48. 


49. 


substituted in light of the return to remote appeal hearings: 


Appeals and Panel Motions 


4 In response to the most recent developments related to the COVID-19 pandemic, effective December 20, 
2021 and until further notice, unless otherwise directed, all hearings at the Court of Appeal will proceed 
remotely using the Zoom platform. 


q Paragraph 71 does not apply to panel motions which are normally heard in writing, including summary 
conviction leave applications and motions for leave to appeal under r. 61.03.1 of the Rules of Civil Procedure. 
These motions will continue to be heard in writing unless otherwise directed. 


Single Judge Motions 


€ Unless otherwise directed, the Court of Appeal will continue to conduct all single judge oral motions 
remotely by video and/or audio conference using the Zoom platform. Single judge motions proceeding in 
writing will continue to be heard in writing. 


Status Court and Purge Court 


4 Status court and purge court are suspended until further notice. 


Effective immediately, section Ш.О of the existing Practice Direction is revoked in light of the return to 
remote appeal hearings. 


Effective immediately, paragraphs 98-99 of the existing Practice Direction are revoked and the following 
substituted in light of the return to remote appeal hearings: 


4 Counsel are encouraged to gown for all appeals and panel motions, even when appearing remotely. 
Counsel are not expected to gown for single judge motions. 


€ Screensharing is only permitted if permission is sought and obtained at the hearing from the presiding 
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judge or judges. Judges have access to all filed electronic documents on their own computers so 
screensharing is not necessary. 


50. Effective immediately, paragraph 105 of the existing Practice Direction is revoked and the following 
substituted in light of the return to remote appeal hearings: 


q Unless there is a legal provision or a court order that requires a hearing to be held in camera (closed to the 
public), members of the public and the media may observe hearings remotely. 


51. Effective immediately, paragraphs 130-136 of the existing Practice Direction are revoked and the following 
substituted in light of the return to the previous standard wording of the surrender condition in release 
orders: 


Surrender Conditions 


Return to Previous Standard Wording 


4 In response to the most recent developments related to the COVID-19 pandemic, the court is returning to 
the standard wording of the surrender condition in release orders that was used previously in the pandemic, 
effective immediately. This wording is: 


You must surrender into custody at the institution from which you were released by 7:00 a.m. on the morning 
the judgment is to be released or by 7:00 a.m. on [insert “sunset date"], whichever is earlier. 


«| This standard wording is designed to reduce the number and duration of surrenders while appellants are оп 
release pending the determination of their appeal. 


«| The “sunset date" in the standard wording is like an expiry date for a release order, and it helps the court 
monitor the progress of these appeals. The court encourages the parties to propose a "sunset date" that 
takes into account the challenges and delays associated with the COVID-19 pandemic. If necessary, 
applications to extend a "sunset date" should be brought well in advance. 


«| The revised standard wording of the surrender condition remains subject to what an individual judge may 
decide is appropriate in the circumstances of a particular case. 


New Release Orders 


«| Unless otherwise ordered by a judge, the standard wording of the surrender condition set out in paragraph 
125 must now be used in all new release orders made by the court. 


Existing Release Orders 


€ This Practice Direction does not alter existing release orders. Existing release orders must be complied 
with. 


q If an appellant wishes to vary the surrender condition in the appellant's existing release order to reflect the 
standard wording set out in paragraph 125, the court encourages the appellant to apply well in advance of the 
hearing date. 

Amendments of January 10, 2022 


52. The following amendments were made with the approval of Chief Justice George R. Strathy. 
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53. Effective immediately, paragraph 93 of the existing Practice Direction is revoked and the following 
substituted: 


4 In light of the most recent developments related to the COVID-19 pandemic, counsel are not expected to 
gown for any appearances before the court. 
Amendments of March 22, 2022 


54. The following amendments were made with the approval of Chief Justice George R. Strathy. 


55. Effective immediately, paragraph 13 is amended to reflect the updated cross-reference to the Superior 
Court's Consolidated Notice to the Profession, Litigants, Accused Persons, Public and the Media 
concerning orders. 


56. Effective immediately, the last sentence of paragraph 62 of the existing Practice Direction is amended by 
adding “ог complete the payment in person at the court" to clarify that credit card payments may be made 
in person once in-person public counter services resume on April 4, 2022. 


57. Effective immediately, paragraphs 64-67 of the existing practice direction are revoked and the following 
substituted to provide further information about the resumption of in-person public counter services on April 
4, 2022: 


4 Effective April 4, 2022, in-person public counter services at the Court of Appeal are offered from Monday to 
Friday, except holidays, from 9:00 a.m. to 11:00 a.m. and from 2:00 p.m. to 4:00 p.m. 


є As noted in paragraph 7 of this Practice Direction, parties must file all documents electronically. Paper 
copies of documents are not required. Parties who choose to file documents using a USB key labelled with 
the court file number may mail the USB key to the court or, if that option is not possible, parties may drop off 
the USB key inside the public lobby of the Intake Office. The requirements of the Rules of Civil Procedure, 
the Criminal Appeal Rules, the Family Law Rules, and all existing practice directions and guidelines requiring 
the filing of paper copies of documents in the Court of Appeal are dispensed with unless otherwise ordered 
by the court. 


q In-person public counter services may be used if a request cannot be completed by phone or email or if 
materials cannot be filed by email. 


q Anyone experiencing COVID-19 symptoms or who should be self-isolating pursuant to provincial or 
municipal guidelines should not be entering the courthouse and should be completing any court-related 
business remotely. 


58. Effective immediately, paragraph 71 of the existing practice direction is revoked and the following 
substituted to provide further information about the resumption of in-person hearings for appeals and panel 
motions beginning on April 4, 2022: 


q Effective April 4, 2022, unless otherwise directed, the Court of Appeal will conduct appeals and panel 
motions in person. Inmate appeals will be returning to an in-person format, but until further notice, inmates 
will continue to appear by video conference. 


{А party to an in-person appeal or panel motion may still choose to appear remotely. Each party should 
indicate whether they will be appearing in person or remotely on the Counsel Slip and Hearing Information 
Form. 


59. Effective immediately, paragraph 74 of the existing practice direction is revoked and the following 
substituted to provide further information about the manner of hearing for status court and purge court: 
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4 Unless otherwise directed, the Court of Appeal will hold status court and purge court remotely by video 
and/or audio conference using the Zoom platform. 


60. Effective immediately, the following section is added after paragraph 79 of the existing Practice Direction to 
provide further information about the conduct of in-person hearings, which resume beginning on April 4, 


2022: 


In-Person Hearings 


q Parties are directed to consult the Court of Appeal for Ontario Protocol for In-Person Hearings During the 
COVID-19 Pandemic available at this link. 


є Any party to an appeal or panel motion proceeding in person may appear remotely. Each party must 
indicate on the Counsel Slip and Hearing Information Form whether they will be appearing in person or 
remotely. 


q Until further notice, the court will continue to encourage physical distancing. To assist in allowing people to 
physically distance, parties should limit the number of people physically attending in-person hearings. 


є in-person attendance is ordinarily limited to individuals making oral submissions and a maximum of two 
additional individuals per party (e.g., counsel not making oral submissions, a client, a support person, an 
articling student, a mentor, a mentee, etc.). In limited instances, it may be possible to schedule an overflow 
courtroom in Osgoode Hall if parties require more than two additional individuals to attend a hearing in 
person. Parties may direct inquiries (preferably jointly) about the possibility of scheduling an overflow 
courtroom in Osgoode Hall to the Executive Legal Officer at COA.ExecutiveLegalOfficer@ontario.ca at the 
same time they submit their Counsel Slip and Hearing Information Form. 


€ The courtrooms for in-person hearings are equipped with technology that permits the use of the Zoom 
video conferencing platform. All parties to in-person hearings will receive a Zoom link, webinar/meeting ID 
and password, and telephone numbers for the hearing. The Zoom connection information may be used by: 


(i) a party who elects to proceed remotely; or 


(ii) a party who intended to attend the hearing in person but, due to illness or some other circumstance, 
is not able to attend the in-person hearing and needs to switch to a remote appearance. 


In addition, as further explained at paragraph 109, parties to a hearing may share the Zoom link, 
webinar/meeting ID and password, and telephone numbers for the hearing with anyone that wishes to 
observe the hearing, unless the hearing is in camera. 


{ Counsel are encouraged to gown for all in-person hearings, even if attending remotely. 


61. Effective immediately, paragraph 93 of the existing practice direction is revoked and the following 
substituted to clarify when gowning for hearings is encouraged: 


«| Effective April 4, 2022, counsel are encouraged to gown for all appeals and panel motions, even if 
appearing remotely. Counsel are not expected to gown for single judge motions. 


62. Effective immediately, paragraphs 125-131 of the existing practice direction are revoked and the following 
substituted in order to implement a revision to the standard wording of the surrender condition in Court of 
Appeal release orders: 


Surrender Conditions 
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Return to Previous Standard of Wording 


4 In light of the return to in-person hearings in criminal appeals, effective April 4, 2022, the court is returning 
to the standard wording of the surrender condition in release orders that requires surrender prior to the 
appeal hearing. This wording is: 


You must surrender into custody at the institution from which you were released by 7:00 a.m. on the day 
of the hearing of the appeal or by 7:00 a.m. on [insert "sunset date’), whichever is earlier. 


«| The “sunset date" in the standard wording is like an expiry date for a release order, and it helps the court 
monitor the progress of these appeals. The court encourages the parties to propose a "sunset date" that 
takes into account the challenges and delays associated with the COVID-19 pandemic. If necessary, 
applications to extend a "sunset date" should be brought well in advance. 


«| The revised standard wording of the surrender condition remains subject to what an individual judge may 
decide is appropriate in the circumstances of a particular case. 


New Release Orders 


«| Unless otherwise ordered by a judge, the revised standard wording of the surrender condition set out in 
paragraph 132 must now be used in all new release orders made by the court on and after April 4, 2022, 
including release orders made on original applications for release pending appeal, release orders made on 
applications to extend the surrender date in an existing release order, and release orders made following any 
other application to vary an existing release order, whether brought by the appellant or the Crown. The only 
exception is for release orders made on applications for release following an appeal hearing and pending 
release of a reserved judgment. These release orders are addressed at paragraphs 138-139. 


Existing Release Orders 


«| This Practice Direction does not alter existing release orders. Existing release orders must be complied 
with. 


$ If an appellant wishes to vary the surrender condition in the appellant's existing release order to reflect the 
standard wording set out in paragraph 132, the court encourages the appellant to apply well in advance of the 
hearing date. 


Release Orders Made on Applications for Release Following an Appeal Hearing and Pending Release 
of a Reserved Judgment 


q Where the court reserves its judgment following an appeal hearing, and counsel wishes to immediately 
apply for bail pending release of the judgment and the Crown is consenting, counsel must have a draft 
release order ready to submit to the court at the conclusion of the hearing. The draft release order must 
include the proposed conditions that have been agreed on by the parties in advance of the hearing, should 
the court order release. Any additional conditions that are in dispute between the parties must be identified as 
such and set out in a separate document. 


«| Unless otherwise ordered by a judge, the standard wording of the surrender condition that must be included 
in all orders made on applications for bail pending release of a reserved judgment is: 


You must surrender into custody at the institution from which you were released by 7:00 a.m. on the day 
the judgment is to be released. 
Amendments of April 26, 2022 
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63. The following amendments were made with the approval of Chief Justice George R. Strathy. 


64. Effective immediately, the conjunction “and/or” at paragraphs 4, 26, 53, 74, 75, 95 and 118 of the existing 
Practice Direction is replaced with “and”, “or” or “both” in order to simplify the provisions. 


65. Effective immediately, the following changes are made to the existing Practice Direction in order to reflect 
the requirement to bookmark and hyperlink compendiums in addition to appeal books and exhibit books: 


i. Subsection IIl.B.f of the existing Practice Direction is renamed “Appeal Books, Compendiums and 
Exhibit Books”. 


ii Paragraphs 22 and 23 of the existing Practice Direction are revoked and the following substituted: 


4 Appeal books, compendiums and exhibit books should include electronic bookmarks with the tab 
number and name of each document. It is helpful to include in the index hyperlinks to the documents in 
appeal books, compendiums and exhibit books. 


4 A party may file a large appeal book, compendium or exhibit book in multiple volumes. 


66. Effective immediately, paragraphs 71-73 of the existing practice direction are revoked and the following 
substituted in order to clarify the manner of hearing for inmate appeals and appeals from orders made 
under Part XX.1 of the Criminal Code — Mental Disorder (generally known as Ontario Review Board 
appeals or ORB appeals): 


q Effective April 4, 2022, unless otherwise directed or specified below, the Court of Appeal will conduct 
appeals and panel motions in person. 


{А party to an in-person appeal or panel motion may still choose to appear remotely. Each party should 
indicate whether they will be appearing in person or remotely on the Counsel Slip and Hearing Information 
Form. 


q Paragraph 71 does not apply to panel motions which are normally heard in writing, including summary 
conviction leave applications and motions for leave to appeal under r. 61.03.1 of the Rules of Civil Procedure. 
These motions will continue to be heard in writing unless otherwise directed. 


4 Inmate appeals will be returning to an in-person format, but until further notice, inmates who are in custody 
at the time of their appeal hearing will continue to appear remotely by video conference. Inmates who are out 
of custody at the time of their appeal hearing may choose to appear in person or by video conference. For 
motions in inmate matters, inmates — whether in custody or out of custody at the time of the motion hearing — 
must appear remotely by video or audio conference. 


€| Appeals from orders made under Part XX.1 — Mental Disorder of the Criminal Code (generally known as 
Ontario Review Board appeals or ORB appeals) will also be returning to an in-person format, but until further 
notice, accused persons who are in custody at the time of their appeal hearing and who are not represented 
by a lawyer will continue to appear remotely by video conference. Accused persons who are out of custody at 
the time of their appeal hearing and who are not represented by a lawyer may choose to appear in person or 
by video conference. For motions in these matters, accused persons who are not represented by a lawyer — 
whether in custody or out of custody at the time of the motion hearing — must appear remotely by video or 
audio conference. 
Amendments of August 22, 2022 


67. The following amendments were made with the approval of Chief Justice George R. Strathy. 


68. Effective immediately, paragraphs 71-76 of the existing Practice Direction are revoked and the following 
substituted in order to update the manner of hearing for inmate and ORB appeals: 
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q Unless otherwise directed or specified below, the Court of Appeal conducts appeals and panel motions in 
person. 


{А party to an in-person appeal or panel motion may still choose to appear remotely. Each party should 
indicate whether they will be appearing in person or remotely on the Counsel Slip and Hearing Information 
Form. 


q Paragraph 71 does not apply to panel motions which are normally heard in writing, including summary 
conviction leave applications and motions for leave to appeal under r. 61.03.1 of the Rules of Civil Procedure. 
These motions will continue to be heard in writing unless otherwise directed. 


€ Inmate appeals are conducted in person, but until September 6, 2022, in-custody inmates must appear 
remotely by video conference. Effective September 6, 2022, in-custody inmates will be presumed to be 
appearing in person. In-custody inmates who wish to appear remotely on or after September 6, 2022, must 
advise the court as far in advance of the hearing as possible and no later than the date on which the appeal 
hearing is confirmed with the court. 


{ Appeals from orders made under Part XX.1 — Mental Disorder of the Criminal Code (generally known as 
Ontario Review Board appeals or ORB appeals) are conducted in person, but until September 6, 2022, in- 
custody, unrepresented parties to ORB appeals must appear remotely by video conference. Effective 
September 6, 2022, in-custody, unrepresented parties to ORB appeals will be presumed to be appearing in 
person. In-custody, unrepresented parties to ORB appeals who wish to appear remotely on or after 
September 6, 2022, must advise the court as soon as possible and no later than 60 days before the hearing 
date. 


Single Judge Motions 


€| Unless otherwise directed and subject to the one exception set out іп the paragraph 77 for inmate appeals, 
the Court of Appeal conducts all single judge oral motions remotely by video or audio conference using the 
Zoom platform. Single judge motions proceeding in writing continue to be heard in writing. 


«| For single judge motions and “to be spoken to" appearances in inmate appeal matters, unless otherwise 
directed and irrespective of whether the court is sitting in Kingston or in Toronto: 


In-custody inmates must appear by video or audio conference; and 


Lawyers and out-of-custody inmates may appear in person or by video or audio conference. 


69. Effective immediately, paragraph 88 of the existing Practice Direction is revoked and the following 


70. 


substituted in order to update the court's expectations with respect to gowning by counsel if attending in 


q The robing rooms at the Law Society of Ontario and the courthouse will be reopening on August 29, 2022. 
When attending appeal hearings and panel motions in person prior to August 29, 2022, counsel are 
encouraged to gown. On and after August 29, 2022, counsel will be expected to gown when attending appeal 
hearings and panel motions in person. 


Effective immediately, paragraph 102 of the existing Practice Direction is revoked and the following 
substituted in order to update the court's expectations with respect to gowning by counsel if attending 
remotely: 


є For appeal hearings and panel motions, counsel are encouraged to gown if attending remotely. Counsel 
are not expected to gown for single judge motions. 
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71. 


Effective immediately, bullet point 5(a) of Appendix C: Best Practices for Zoom Appearances of the existing 
Practice Direction is revoked and the following substituted in order to update the court’s expectations with 
respect to gowning by counsel if attending remotely: 


4 For appeal hearings and panel motions, counsel are encouraged to gown if attending remotely. Counsel 
are not expected to gown for single judge motions. 


Amendments of September 13, 2022 


72. 
7З. 


The following amendment was made with the approval of Associate Chief Justice J. Michal Fairburn. 


Effective immediately, paragraph 1 of Appendix B of the existing Practice Direction is revoked and the 
following substituted in order to reflect changes to the naming conventions for electronic materials: 


q Effective September 13, 2022, the file names for all materials that are served and filed electronically must 
start with one of the character codes set out in paragraph 3 of this Appendix (e.g., FAP or ABCO), followed 
by the Court of Appeal file number (e.g., COA-22-CV-####, COA-22-CR-####, COA-22-OM-####, C##### or 
M#####), and end with the relevant file extension (e.g., docx, PDF). If there is no character code for a 
particular file, a party may create a code or use a longer descriptive name that readily identifies the type of 
file. For sealed materials, the code "SLD" should be added to the naming convention following the character 
code. For example: 


FAP.COA-22-CR-2321.PDF 
TRN.COA-22-OM-0873.PDF 
MPF.M55556.docx 
FRE.SLD.C55572.docx 
Appellant's Reply Factum to Interveners.C55597.PDF 
€q Parties serving and filing materials electronically between September 13, 2022 and September 27, 2022 


are encouraged to comply with the naming convention set out in paragraph 1. The court will, however, accept 
materials using the former naming conventions. 


Amendments of October 17, 2022 


74. 
75. 


76. 


The following amendments were made with the approval of Associate Chief Justice J. Michal Fairburn. 


Effective immediately, paragraph 39 of the existing Practice Direction is revoked and the following 
substituted in order to explain that the court will no longer be accepting unsworn affidavits of service: 


q Parties are no longer permitted to file unsworn affidavits of service. 


Effective immediately, paragraph 49 of the existing Practice Direction is revoked and the following 
substituted in order to provide more information about filing materials electronically with the Court of 
Appeal: 


{ All materials that are served and filed electronically must be labelled with the court file number and named 
in accordance with the file-naming rules set out in Appendix B of this Practice Direction. 


q All materials must be filed in an acceptable file format. Acceptable file formats include the following: AVI, 
BMP, DOC, DOCX, HTML, JPEG, JPG, MP3, MP4, MPEG, MSG, PDF, PPT, PPTX, TIF, PNG, VOB, WAV, 
WMA, XLS and XLSX. 


4 The maximum file size for each file is 150MB. As noted in paragraph 54, however, if filing by email, the 
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maximum email size, including attachments, is 35MB. The court cannot accept compressed materials that 
require the use of a file archiver, such as 7-Zip. 


77. Effective immediately, the following subsection is added after subsection Il.D.e of the existing Practice 
Direction in order to explain that the court will no longer be accepting unsworn fee waiver request forms: 


(f) 


(f) Fee Waiver Request Forms 
q Parties are no longer permitted to file unsworn fee waiver request forms. 


78. Effective immediately, the following section is added after section III.D of the existing Practice Direction in 
order to explain how to request that an in-custody, represented appellant observe their appeal hearing by 
video conference: 


E. 


E. Requests for In-Custody, Represented Appellants to Observe Their Appeal Hearings by Video 
Conference 
є Appellants who are in custody and who are represented by counsel may observe their appeal hearings by video 
conference. In order to request that an in-custody appellant observe by video conference, counsel must send an email to 
the Office of the Registrar at coa.registrar@ontario.ca, copying the other parties, at least 30 days in advance of the appeal 
hearing. The body of the email must include: 


i. thetitle of the proceeding; 
ii. the court file number; 


iii. the fact that it is a request to coordinate the appearance of an in-custody, represented appellant at the appeal 
hearing by video conference; 


iv. the appellant's full name and date of birth; and 


v. the name of the institution where the appellant is in custody and the contact information for the Duty Officer, if 
available. 


«| The court will forward the request for attendance by video conference to the appellant's institution. If there are any issues 
with the request, the court will contact the parties. 


4 In general, the earlier a request for observation by video conference is submitted, the easier it is to coordinate. Please be 
aware that requests submitted less than 30 days in advance of the appeal hearing may not be able to be fulfilled. 


79. Effective immediately, the following subsection is added after subsection V.C.c of the existing Practice 
Direction setting out the working hours of the motions clerk and how they relate to the processing of 
release orders: 


(d) 


(d) Working Hours of Motions Clerk 
«| The motions clerk works from Monday to Friday, except holidays, from 9:00 a.m. to 4:30 p.m. Release orders submitted 
to the court for finalizing after 4:30 p.m. will be processed by the motions clerk the next day that is not a holiday. 
Appendix B: 


Appendix B: Naming Conventions for Electronic Materials 


1. Effective September 13, 2022, the file names for all materials that are served and filed electronically must 
start with one of the character codes set out in paragraph 3 of this Appendix (e.g., FAP or ABCO), followed 
by the Court of Appeal file number (e.g., COA-22-CV-####, COA-22-CR-####, COA-22-OM-####, CIHHHHE 
or M#####), and end with the relevant file extension (e.g., docx, PDF). If there is no character code for a 
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particular file, a party may create a code or use a longer descriptive name that readily identifies the type of 
file. For sealed materials, the code “SLD” should be added to the naming convention following the 
character code. For example: 


FAP.COA-22-CR-2321.PDF 
TRN.COA-22-OM-0873.PDF 

MPF.M55556.docx 

FRE.SLD.C55572.docx 

Appellant’s Reply Factum to Interveners.C55597.PDF 


2. Parties serving and filing materials electronically between September 13, 2022 and September 27, 2022 
are encouraged to comply with the naming convention set out in paragraph 1. The court will, however, 
accept materials using the former naming conventions. 


3. Parties must use the following character codes when naming electronic documents. If there is no character 
code for a particular file, a party may create a code or use a longer descriptive name that readily identifies 
the type of file. 


Appeals: 

ABCO Appeal Book and Compendium 

ACA Compendium for Argument — Appellant 

ACOM Appellant's Compendium 

AOA Appellant's Book of Authorities 

АО! Intervener’s Book of Authorities 

AOR Respondent's Book of Authorities 

APB Appeal Book 

BOCA Bill of Costs — Appellant 

BOCR Bill of Costs - Respondent 

EXHB Exhibit Book 

EXTB Extract Book 

FAP Factum of the Appellant 

FEV Fresh Evidence 

FOAC Factum of Amicus Curiae 

FOI Factum of Intervener 

FRE Factum of the Respondent 

FXA Factum of the Cross-Appellant 

FXR Factum of the Cross-Respondent 

RAPB Respondent's Appeal Book 

RCA Compendium for Argument — Respondent 
RCOM Respondent's Compendium 

SAB Supplementary Appeal Book 

SABC Supplementary Appeal Book and Compendium 
SAF Supplementary Factum — Appellant 

SAOA Supplementary Book of Authorities — Appellant 
SAOR Supplementary Book of Authorities - Respondent 


SRF Supplementary Factum — Respondent 
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TRN 
Motions: 
MPA 
MPF 
MPMR 


MPRP 
RPA 
RPF 
RPMR 
SMRM 
SMRR 
TRN 


Transcript 


Moving Party Authorities 
Moving Party Factum 


Moving Party Motion Record 


Moving Party Reply Factum (Motion for Leave to Appeal) 
Responding Party Authorities 

Responding Party Factum 

Responding Party Motion Record 

Supplementary Motion Record for the Moving Party 
Supplementary Motion Record for the Respondents 


Transcript 


Appendix C: 


Appendix C: 


Best Practices for Zoom Appearances 


The following are best practices for appearances by Zoom at the Court of Appeal. These practices are for guidance 


and are not 


intended to be exhaustive. Parties should follow any direction given by the panel or presiding judge. 


They may also wish to consult the E-Hearings Task Force’s Best Practices for Remote Hearings. 


1. Identify an appropriate environment for the hearing and improve internet connectivity. 


a. 


b. 


d. 


Choose a professional environment with a neutral backdrop and adequate lighting. 


If possible, choose a location near a modem and/or connect directly to the internet via ethernet for 
better connectivity. 


If connecting by Wi-Fi, to reduce potential connection problems, minimize the use of bandwidth by 
other members of the household or office. 


Choose a quiet location with minimal distractions. 


2. Prepare hardware and software in advance. 


Fully charge and plug in devices during the hearing. 
Place devices on a stable and stationary surface. Handheld devices should not be used. 


Test accessing Zoom and the internet connection in advance of the hearing, in the location that will be 
used for the hearing (see httos://zoom.us/test Eñ. 


Ensure devices that will be used during the hearing meet Zoom system requirements (see 
https://support.zoom.us/hc/en-us/articles/201362023-System-Requirements-for-PC-Mac-and-Linux 

ГЇ). 

Select a screen name for Zoom containing your full name and role in the proceeding (e.g., Jane Doe, 
Counsel to the Appellant). 


Position the camera on your computer or similar device in a way for it to be level with your face and 1-2 
feet away from where you will be seated for the hearing. 


Practice switching from computer audio to phone audio (cell phone or landline) or vice versa in 
advance of the hearing. This will enable you to quickly reconnect to the hearing by audio should your 
internet bandwidth unexpectedly weaken. 
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3. Plan for communicating with others. 


a. 


Consider how counsel will communicate with clients, co-counsel, and opposing parties (if necessary) 
privately during the hearing. 


Exchange telephone numbers and email addresses in advance to communicate in the event 
technological or other issues arise during the hearing. 


4. Take steps to minimize background noise. 


a. 


Mute your microphone if you are not speaking. Parties who have not muted their microphones may be 
muted by the court. 


Put cell phones and other devices on silent and mute notifications on your computer to avoid 
interrupting the hearing. 


5. Adapt oral argument for a remote hearing. 


a. 


Footnote(s) 


For appeal hearings and panel motions, counsel are encouraged to gown if attending remotely. 
Counsel are not expected to gown for single judge motions. 


Consider speaking more slowly than usual, to adapt to lag times in the video or audio technology. 


Consider whether to proceed more slowly than usual when referring to documents, as it may take 
longer for judges to locate the electronic documents. 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: httos:/Avww.ontariocourts.ca/coa/how-to- 
proceed-court/covid-19/ EF. The Ministry of the Attorney General had no role in the creation of the publication or in any 


sample content added. 


End of Document 
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Protocol for In-Person Hearings During the COVID-19 Pandemic! 


The following procedures will apply to in-person hearings: 


Anyone experiencing COVID-19 symptoms or who should be self-isolating pursuant to provincial or 
municipal guidelines should not be entering the courthouse and should be completing any court-related 
business remotely. 


Parties will be provided with a Zoom link for in-person proceedings prior to the hearing. In the event they 
are unable to attend in person, they should attend the proceeding remotely, using the Zoom link. 


Public health or other considerations may make it necessary to convert an in-person proceeding to an 
online proceeding. Parties should be prepared to argue the appeal online if necessary and should expect 
the proceeding to proceed online on the same day and time as it had been scheduled to proceed as an in- 
person proceeding. 


Judges will be gowned for in-person proceedings and counsel are also encouraged to gown, even if 
attending remotely. The robing rooms at the Law Society of Ontario and the courthouse are currently 
closed. We recommend that counsel arrive at the courthouse wearing court apparel, putting on their gowns 
at the courthouse. Coat racks will be made available. 


All materials for the appeal must be filed electronically. 


Parties may file a printed copy of an Oral Hearing Compendium for each member of the panel. However, 
even if printed copies of an Oral Hearing Compendium are used, an electronic copy of the compendium 
must also be served and filed. Electronic and printed compendiums must be filed five days in advance of 
the hearing in accordance with paragraphs 25-27 of the Consolidated Practice Direction Regarding 
Proceedings in the Court of Appeal During the COVID-19 Pandemic available at this link. 


There are video monitors in each courtroom that will permit judges and parties to view any parties 
attending by Zoom. 


Judges will have access to all filed electronic documents on their own computers. 


Two stationary video cameras will be mounted in the courtroom, permitting remote participants and 
observers to view the proceedings. 


Until further notice, the court will continue to encourage physical distancing. To assist in allowing people to 
physically distance, parties should limit the number of people physically attending in-person hearings. 


In-person attendance is ordinarily limited to individuals making oral submissions and a maximum of two 
additional individuals per party (e.g., counsel not making oral submissions, a client, a support person, an 
articling student, a mentor, a mentee, etc.). In limited instances, it may be possible to schedule an overflow 
courtroom in Osgoode Hall if parties require more than two additional individuals to attend a hearing in 
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person. Parties may direct inquiries (preferably jointly) about the possibility of scheduling an overflow 
courtroom in Osgoode Hall to the Executive Legal Officer at ExecutiveLegalOfficer@ontario.ca at the same 
time they submit their Counsel Slip and Hearing Information Form. 


Access to hearings for observers, including members of the public and the media, will be provided by 
Zoom, subject to any privacy restrictions identified by the Court. Instructions for obtaining access to 
observe a hearing by Zoom can be found at Part IV of the Consolidated Practice Direction Regarding 
Proceedings in the Court of Appeal During the COVID-19 Pandemic available at this link. 


A Counsel Slip and Hearing Information Form, sent in advance to parties by the Appeal Scheduling Unit, 
must be filed with the Intake Office. Parties should indicate on the counsel slip whether legal 
representatives will be appearing in person or remotely. The Counsel Slip is available at this link. 


Masks are no longer required at the Court of Appeal. Attendees may still choose to wear a mask. 


There are hand sanitizing stations throughout the courthouse. Hearing participants must sanitize their 
hands before entering a courtroom. 


All persons are encouraged to maintain a 2-metre distance from one another. 
Wi-Fi is available in the courthouse. 


Attendees are encouraged to bring their own water bottles. (Note: public drinking water is not available in 
the courthouse.) 


There is no interior access between the Osgoode Hall Courthouse and the Law Society of Ontario. 


Any accessibility-related accommodation requests pertaining to in-person appearances should be sent to 
the Court’s Accessibility Coordinator at coa.registrar@ontario.ca. 


Footnote(s) 


1 


© King’s Printer for Ontario. Not an official version. Reproduced with permission for illustrative purposes only. Subject 
to change without notice. For the most current version, please visit: httos:/Avww.ontariocourts.ca/coa/how-to-proceed- 
court/covid- 19/protocol-for-in-person-hearings-covid-19-pandemic/ ГЇ. The Ministry of the Attorney General had no role 
in the creation of the publication or in any sample content added. 
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Practice Direction Regarding Accessing Court Documents and Exhibits from Lower 
Courts for Purposes of Preparing Appeal Books in Criminal Appeals’ 


Effective: November 22, 2021 
l. 


|. OVERVIEW 


1. In consultation with relevant stakeholders, the Court of Appeal is in the process of reviewing and revising 
Rule 12 (and its associated Form 8) and Rule 54 of the Criminal Appeal Rules. These rules set out the 
procedure for how parties to an appeal gain access to court documents and exhibits from the court where 
the proceedings giving rise to the order under appeal were held (“the lower court”) for purposes of 
preparing appeal books in solicitor appeals, in-person appeals and inmate appeals. 


2. While these rules are undergoing review and revision, this Practice Direction provides further clarification 
and guidance on how parties to an appeal gain access to court documents and exhibits from the lower 
court. 


3. The Criminal Appeal Rules, including Rule 12 and Rule 54, continue to apply except to the extent that they 
are varied by this Practice Direction. 


4. This Practice Direction is effective immediately. 
Il. 


Il. MEANING OF "ORIGINAL PAPERS" 


5. Rule 12 and Rule 54, as well as subrule 66(10), use the term "original papers". To be clear this term means 
actual court documents, such as the indictment or the information, that were before the lower court. 


1. COPIES OF COURT DOCUMENTS AND EXHIBITS TO BE SENT TO THE COURT OF APPEAL 


6. Unless it is otherwise directed or ordered by the Court of Appeal or a judge of the Court of Appeal, all court 
documents and exhibits sent to the Court of Appeal pursuant to an appellant's request must be copies of 
the originals rather than the originals. 


Page 2 of 3 


Practice Direction Regarding Accessing Court Documents and Exhibits from Lower Courts for Purposes of 


7. 


IV. 


Preparing Appeal Books in Criminal Appeals 


Where the lower court experiences difficulty with copying any of the exhibits requested by the appellant, 
the lower court shall notify the appellant, and, if the appellant and the lower court cannot resolve the issue, 
the appellant shall bring a motion for directions to a judge of the Court of Appeal. 


IV. PARTIES ENCOURAGED TO NARROW EXHIBIT REQUESTS WHERE POSSIBLE 


8. 


V. 


Pursuant to paragraphs 12(3)(a) and 12(5)(a), appellants in solicitor appeals and in-person appeals must 
request, and the lower court must send, copies of all exhibits, whether in paper or electronic format, 
capable of reproduction that were before the lower court. However, where the parties agree that only 
certain exhibits are required for the appeal, the appellant should adapt the text of Form 8 to request only 
those exhibits. Appellants are encouraged to consult with the other parties to the appeal before sending the 
court document and exhibit requisition in Form 8 to the lower court, in case the exhibit request can be 
narrowed, on consent, in light of the issues in the appeal. 


V. SCANNED VERSIONS OF PAPER COURT DOCUMENTS AND PAPER EXHIBITS WHERE POSSIBLE 


9. 


VI. 


With respect to court documents and/or exhibits that are in paper format, the Court of Appeal encourages 
the lower courts to scan, rather than copy, these materials and send the scanned versions to the Registrar 
of the Court of Appeal electronically. 


VI. SEALED COURT DOCUMENTS AND SEALED EXHIBITS 


10. 


11. 


12. 


13. 


Subrules 12(7) and 54(4), which specifically address how sealed court documents and sealed exhibits 
should be sent to the Court of Appeal, are suspended. Instead, this Practice Direction governs how parties 
to an appeal may seek access to sealed court documents and sealed exhibits that were before the lower 
court for purposes of preparing the appeal books. 


The registrar or clerk of the lower court shall not send to the Registrar of the Court of Appeal any sealed 
court documents or sealed exhibits unless so ordered by the Court of Appeal or a judge of the Court of 
Appeal. 


Where a party to a solicitor appeal or an in-person appeal requires access to sealed documents or sealed 
exhibits that were before the lower court, they shall bring a motion to a judge of the Court of Appeal on 
notice to all parties. Where possible, the Court of Appeal encourages parties to bring such motions in 
writing. If access is granted, the judge will specify how access will be provided, including who will make the 
copies of the sealed documents or sealed exhibits, where and how. 


Where a party to an inmate appeal seeks access to sealed documents or sealed exhibits that were before 
the lower court, they shall send a letter to the Registrar of the Court of Appeal (copying the other parties 
where possible) advising of their request. The Registrar of the Court of Appeal will ensure all other parties 
receive a copy of the request and will also ensure that any responses to the request from the other parties 
are provided to the judge considering the request. Where possible, the Court of Appeal encourages these 
requests to be dealt with in writing. Where this is not possible, the Registrar of the Court of Appeal will 
arrange for the request to be heard by a judge of the Court of Appeal presiding during a sitting of inmate 
appeals. If access is granted, the judge will specify how access will be provided, including who will make 
the copies of the sealed documents or sealed exhibits, where and how. 


Chief Justice George R. Strathy 
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Date November 22, 2021 


Footnote(s) 


1 © King’s Printer for Ontario, 2021. Not an official version. Reproduced with permission for illustrative purposes only. 


Subject to change without notice. For the most current version, please visit: httos:/Avww.ontariocourts.ca/coa/how-to- 
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Reference Guide for Citation Practices at the Court of Appeal for Ontario’ 


Effective: 1 March 2017 

This reference guide is for information purposes only. 
І. 

|. Citing Cases 

1. 

1. Citation format 


Include the case name in italics (italicize the “v.” between the parties’ names), followed by the information indicating 
where the case can be found. 


For example: Smith v. Smith, [1952] 2 S.C.H. 312 


The citation should identify the jurisdiction and the court that decided the case. If this information is not obvious 
from the citation, then include the information in parenthesis. For example: 


Correct: 

Smith v. Jones, 2001 SCC 28, [2001] 3 S.C.R. 28 

1234 Inc. v. 7891 Ltd. (2013), 62 O.R. (За) 123 (S.C.) 
Jones v. Jones, 1989 CanLII 3389 (АВ QB) 

Incorrect: 

Smith v. Jones, 2001 SCC 28, [2001] 3 S.C.R. 28 (S.C.C.) 
1234 Inc. v. 7891 Ltd. (2013), 117 O.R. (3d) 550 


Jones v. Jones, 1989 CanLII 3389 
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Do not include abbreviated publisher information for electronic services such as LexisNexis Quicklaw and 
WestlawNext. 


Correct: Bright v. Shiny, [2001] O.J. 3512 (Div. Ct.) 

Incorrect: Bright v. Shiny, [2001] O.J. 3512 (Div. Ct.) (QL) 

Do not cite to court summaries or headnotes, which do not form part of the court’s reasons for decision. 

2. 

2. Pinpointing 

Refer whenever possible to the location of the particular passage in the case that is being relied on in the factum. 
The citation should make it clear whether the reference is to a paragraph number (“at para. 12” or “at paras. 12-14”) 
or to a page number (“at р. 3" or “at pp. 133-34”). If the case contains paragraph numbers, cite to the paragraph 
numbers rather than to the page numbers. 

3. 

3. Selecting the Source for a Citation 

The order for selecting which version of a case to cite is as follows: 

(i) Neutral citation 

Law v. Order, 2014 ONCA 45 

(ii) Official and semi-official reporters 

Law v. Order (2014), 110 O.R. (4th) 443 (C.A.) 

(iii) Unofficial reporters 

Law v. Order (2014), 395 D.L.R. (4th) 358 (Ont. C.A.) 

(iv) CanLIl 

Law v. Order, 2014 CanLII 45444 (ON CA) 

(v) Subscription-based electronic databases 

Law v. Order, [2014] O.J. No. 4912 (C.A.) 

4. 

4. Parallel citations 

Citations to more than one source for a case are not required. However, it is helpful to provide a parallel citation 


when the case has a neutral citation (the identifier assigned by the court to a decision), and the case has also been 
published in a printed reporter series. 


Page 3 of 9 
Reference Guide for Citation Practices at the Court of Appeal for Ontario 


For example: Smith v. Jones, 2001 SCC 28, [2001] 3 S.C.R. 28 
Il. 

Il. Citing Legislation 

Legislation should be cited using the following format: 


Personal Property Security Act, R.S.O. 1990, c. P.10, s. 5 


Personal Property Security Act, O. Reg. 356/03, s. 2(2)(b) 

Income Tax Act, R.S.C. 1985 (5th Supp.), c. 1, ss. 47.1 and 48.1 

It is not necessary to give the full citation to the following sources: 

Canadian Charter of Rights and Freedoms (Note: subsequent references should be to the Charter) 
Constitution Act, 1982 

Constitution Act, 1867 

Ш. 

Ш. Citing Secondary Sources 

The following examples illustrate the proper citation styles for secondary sources: 

1. Books 

Joel Bakan et al., Canadian Constitutional Law, 3d ed. (Toronto: Emond Montgomery, 2003). 
2. Articles 


Tina Lie and Manpreet Dhaliwal, “Should Have, Could Have, Would Have: Lessons Learned from Canadian 
National Railway Co. v. McKercher LLP’ (2013) 2 C.L.A.R. 54. 


3. Loose-leaf 

Donald J.M. Brown, Civil Appeals, vol. 1, (loose-leaf updated July 2011), (Toronto: Carswell, 2009), at p. 2-63. 
Note: The publisher information and the date of publication appear on the copyright page of the loose-leaf volume. 
Include in separate brackets the most recent update or release date information if that is indicated on the bottom of 
the page being cited. There is no need to include the date when the material was consulted. 


4. Other 


Law Commission of Ontario, Increasing Access to Family Justice Through Comprehensive Entry Points and 
Inclusivity (Toronto: February 2013). 


Ontario, Legislative Assembly, Official Report of Debates (Hansard), 37th Parl., 2nd Sess., No. 53 (18 October 
2001), at p. 2819 (Name of Speaker - if any). 
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IV. 
IV. Placement of Citations in the Factum 


The citation should be provided in the body of the factum immediately after the paragraph containing the reference. 
Citations should not be provided in footnotes or endnotes. 


V. 

V. Sample Citations 

1. 

1. Legislation 

Statutes 

Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.), s. 18(1)(m)(iv) 

2. 

2. Case law 

Neutral Citation Plus Official Reporter 

Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, at para. 18 
Neutral Citation Plus Unofficial Reporter 

Mackinnon v. National Money Mart Co., 2004 BCCA 473, 50 B.L.R. (За) 291 
No Neutral Citation Assigned 

Taylor v. Law Society of Prince Edward Island (1992), 101 Nfld. & P.E.LR. 216 (P.E.I. S.C. (A.D.)) 
No Neutral Citation Assigned; Only Electronic Service Available 

Sousa v. Akula, 2006 Сап!!! 25417 (ON SC) 

3. 

3. Secondary material 

Books 

Ruth Sullivan, Sullivan on the Construction of Statutes, 5th ed. (Markham: Ont.: LexisNexis Canada, 2008). 
Journal Articles 


Janet Conway, "Civil Resistance and the 'Diversity of Tactics' in the Anti-Globalization Movement: Problems of 
Violence, Silence, and Solidarity in Activist Politics" (2003) 41 Osgoode Hall L.J. 505. 


Page 5 of 9 
Reference Guide for Citation Practices at the Court of Appeal for Ontario 


Government Documents 


Ontario, Legislative Assembly, Official Report of Debates (Hansard), 37th Parl., 2nd Sess., No. 53 (18 October 
2001), at p. 2819 (Name of Speaker - if any). 


List of Frequently Cited Criminal Authorities? 
Updated as of September 2022 


Parties do not need to reproduce the full version of the authorities on the following list in the paper copy of the 
books of authorities. When a party relies on one of the following authorities in the factum, the party should only 
include a copy of the headnote and the passage relied on in the book of authorities. 


The authorities are listed chronologically by subject matter. 


Burden of Proof/Reasonable Doubt 
e R.v. W. (D), [1991] 1 S.C.R. 742 
e Rv. C.L.Y., 2008 SCC 2, [2008] 1 S.C.R. 5 
e А.у. J.H.S., 2008 SCC 30, [2008] 2 5.С.В. 152 
© HR.v.J.MH., 2011 SCC 45, [2011] 3 S.C.R. 197 


Certiorari/Directed Verdict/Preliminary Inquiries 
e ЯА. у. Charemski, [1998] 1 S.C.R. 679 
v. Russell, 2001 SCC 53, [2001] 2 S.C.R. 804 
v. Arcuri, 2001 SCC 54, [2001] 2 S.C.H. 828 
v. Deschamplain, 2004 SCC 76, [2004] 3 S.C.R. 601 
v. Sazant, 2004 SCC 77, [2004] 3 S.C.R. 635 


. Papadopoulos (2005) 196 O.A.C. 335 (C.A.) 
v. Hawley, 2012 ONCA 528, 295 O.A.C. 85 


п хх m om ш D 
= 


Charge to Jury 


e R.v. Jacquard, [1997] 1 S.C.H. 314 
e  R. v. Daley, 2007 SCC 53, [2007] 3 S.C.R. 523 


Charter 


(i) Section 1 - Reasonable Limits 


e R. v. Oakes, [1986] 1 5.С.А. 103 


(ii) Section 7 – Life, Liberty and Security of the Person 
* Canada (Attorney General) v. Bedford, 2013 SCC 72, [2013] 3 S.C.R. 1101 


(iii) Section 8 — Search and Seizure 
* Hunter et al. v. Southam Inc., [1984] 2 S.C.H. 145 
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(iv) Section 10(b) – Right to Counsel — Detention 
e R.v. Suberu, 2009 SCC 33, [2009] 2 S.C.R. 460 


(у) Section 11(b) – Unreasonable Delay 
* Я. v. Morin, [1992] 1 S.C.H. 771 
e Я. у. Schertzer, 2009 ONCA 742, 248 C.C.C. (За) 270 
* Я. у. Jordan, 2016 SCC 27, [2016] 1 S.C.R. 631 


(vi) Section 11(d) – Fair Trial 
e А. у. Richard, [1996] 3 S.C.R. 525 


(vii) Section 11(h) – Rule Against Multiple Convictions 


*  Kienapple v. R., [1975] 1 S.C.R. 729 


(viii) Section 12 — Cruel and Unusual Punishment 
* А.у. Nur, 2015 SCC 15, [2015] 1 S.C.R. 773 


(ix) Section 24(2) – Exclusion of Evidence 
e ЯА. у. Collins, [1987] 1 S.C.R. 265 
e ЯА. у. Grant, 2009 SCC 32, [2009] 2 S.C.R. 353 
* ЯА. у. Harrison, 2009 SCC 34, [2009] 2 5.С.В. 494 
* А.у. Cole, 2012 SCC 53, [2012] 3 S.C.R. 34 


Defences - Air of Reality Threshold 
* ДЯ. v. Cinous, 2002 SCC 29, [2002] 2 S.C.R. 3 


Disclosure and Third Party Records 
‚Н. у. Stinchcombe, [1991] 3 S.C.R. 326 
• ЯА. у. O'Connor, [1995] 4 S.C.H. 411 
e Я. у. McNeil, 2009 SCC 3, [2009] 1 S.C.R. 66 
e Я. у. Quesnelle, 2014 SCC 46, [2014] 2 S.C.R. 390 


Extradition 
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* United States of America v. Ferras; United States of America v. Latty, 2006 SCC 33, [2006] 2 S.C.H. 77 


. United States of America v. Thomlison, 2007 ONCA 42, 216 C.C.C. (Sd) 97 
. United States of America v. Anderson, 2007 ONCA 84, 218 C.C.C. (3d) 225 
. United States of America v. Anekwu, 2009 SCC 41, [2009] 3 S.C.R. 3 


Evidence 


(i) Confessions 
e R. v. Oickle, 2000 SCC 38, [2000] 2 S.C.R. 3 
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(ii) Cross-Examination on Prior Criminal Record 


R. v. Corbett, [1988] 1 S.C.R. 670 


(iii) Fresh Evidence 


Palmer v. The Queen, [1980] 1 S.C.H. 759 

H. v. Dixon, [1998] 1 S.C.R. 244 

R. v. Taillefer; В. v. Duguay, 2003 SCC 70, [2003] 3 S.C.R. 307 
Truscott (Re), 2007 ONCA 575, 225 C.C.C. (За) 321 


(iv) Hearsay and the Principled Exception 


R. v. Khan, [1990] 2 S.C.R. 531 

В. v. B.(K.G.), [1993] 1 S.C.R. 740 

R. v. Starr, 2000 SCC 40, [2000] 2 S.C.R. 144 

R. v. Khelawon, 2006 SCC 57,[2006] 2 S.C.R. 787 
R. v. Bradshaw, 2017 SCC 35, [2017] 1 S.C.R. 865 


(v) Similar Fact Evidence 


R. v. Handy, 2002 SCC 56, [2002] 2 S.C.H. 908 
R. v. Trochym, 2007 SCC 6, [2007] 1 S.C.R. 239 


(vi) Unsavoury Witnesses 


Vetrovec v. The Queen, [1982] 1 S.C.R. 811 


(vii) Circumstantial Evidence 


Fraud 


R. v. Villaroman, 2016 SCC 33, [2016] 1 S.C.R. 1000 


H. v. Théroux, [1993] 2 S.C.H. 5 


Guilty Pleas 


В. v. T. (R.) (1992), 10 О.В. (3d) 514 (С.А.) 


Ineffective Assistance of Trial Counsel 


R. v. Joanisse (1995), 102 C.C.C. (За) 35 (Ont. С.А.) 
R. v. G.D.B., 2000 SCC 22, [2000] 1 S.C.R. 520 


В. v. Archer (2005), 202 C.C.C. (За) 60 (Ont. С.А.) 


Leave to Appeal - Summary Conviction 


R. v. R.R., 2008 ONCA 497, 234 C.C.C. (За) 463 


Leave to Appeal - Provincial Offences 


Ontario (Labour) v. Enbridge Gas Distribution Inc., 2011 ONCA 13, 328 D.L.R. (4th) 343 
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e А. у. Hicks, 2014 ONCA 756 


Ministerial Decisions 
e United States of America. v. Cotroni; United States of America v. El Zein, [1989] 1 S.C.H. 1469 
* United States. v. Burns, 2001 SCC 7, [2001] 1 S.C.R. 283 
* Lake v. Canada (Minister of Justice), 2008 SCC 23, [2008] 1 S.C.R. 761 
* Canada (Justice) v. Fischbacher, 2009 SCC 46, [2009] 3 S.C.H. 170 


Misapprehension of Evidence 


* R. v. Morrissey (1995), 22 O.R. (За) 514 (C.A.) 
* ЯА. у. Ѕіпсіаіг,2011 SCC 40, [2011] 3 S.C.R. 3 


Ontario Review Board 
*  Winko v. British Columbia (Forensic Psychiatric Institute), [1999] 2 S.C.H. 625 
* П.у. Owen, 2003 SCC 33, [2003] 1 S.C.R. 779 


*  Penetanguishene Mental Health Centre v. Ontario (Attorney General), 2004 SCC 20, [2004] 1 S.C.R. 498 
(*Tulikorpi") 


*  Pinet v. St. Thomas Psychiatric Hospital, 2004 SCC 21, [2004] 1 S.C.R. 528 


e  Mazzei v. British Columbia (Director of Adult Forensic Psychiatric Services), 2006 SCC 7, [2006] 1 S.C.R. 
326 


* Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65, [2019] 4 S.C.R. 653 


Reasonable Doubt 


e А. у. Lifchus, [1997] 3 S.C.R. 320 


Self-Defence 
‚Н. у. Pintar (1996), 30 О.В. (3d) 483 (C.A.) 


Self-Represented Accused 
* R.v. Jamieson (1981), 64 C.C.C. (2d) 550 (Ont. C.A.) 


e ЯА. v. McGibbon (1988), 45 C.C.C. (3d) 334 (Ont. С.А) 
e ЯА. у. Ul-Rashid, 2014 ONCA 896, 70 M.V.R. (6th) 181 


Sentencing 


(i) Aboriginal Offenders 


e ЯА. у. Gladue, [1999] 1 S.C.H. 688 
e ЯА. у. Ipeelee, 2012 SCC 13, [2012] S.C.R. 433 


(ii) Appellate Review 
* Я. у. Shropshire, [1995] 4 S.C.R. 227 
e R.v. M. (C.A.), [1996] 1 S.C.R. 500 
e ДА. у. Rezaie (1996), 31 О.В. (3d) 713 (C.A.) 
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* Я. у. Lacasse, 2015 SCC 64, [2015] 3 S.C.H. 1089 


(iii) Conditional Sentences 
* ДА. у. Proulx, 2000 SCC 5, [2000] 1 S.C.R. 61 


(iv) Fresh Evidence 
e  H.v. Lévesque, 2000 SCC 47,[2000] 2 S.C.R. 487 
* ЯА. у. Sipos, 2014 SCC 47, [2014] 2 S.C.R. 423 


(v) Credit for Pre-Sentence Custody 
* ДА. у. Summers, 2014 SCC 26, [2014] 1 S.C.R. 575 


Standard of Review on Findings of Fact 
e  Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235 


Statutory Interpretation 
e Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.H. 559 


Reasons for Judgment 
e А. v. Sheppard, 2002 SCC 26, [2002] 1 S.C.R. 869 
e Я. у. Braich, 2002 SCC 27,[2002] 1 S.C.R. 903 
e Я. у. Dinardo, 2008 SCC 24, [2008] 1 S.C.R. 788 
e ЯА. у. R.E.M., 2008 SCC 51, [2008] 3 S.C.R. 3 


Unreasonable Verdict 


e FR. v. Yebes, [1987] 2 S.C.H. 168 

e R. v. Biniaris, 2000 SCC 15, [2000] 1 S.C.R. 381 
e  R. v. Beaudry, 2007 SCC 5, [2007] 1 S.C.R. 190 
e А.у. Sinclair, 2011 SCC 40, [2011] 3 S.C.H. 3 


Footnote(s) 


1 © King’s Printer for Ontario, 2017. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: Attos:/Avww.ontariocourts.ca/coa/how-to- 


proceed-court/practice-directions-quidelines/reference-guide-citation/ ГЇ", The Ministry of the Attorney General had no 
role in the creation of the publication or in any sample content added. 


2 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https:/www.ontariocourts.ca/coa/how-to- 
proceed-court/practice-directions-quidelines/cited-criminal/ ГЇ". The Ministry of the Attorney General had no role in the 
creation of the publication or in any sample content added. 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


Provincial Practice Direction / Amendment to the Criminal Proceedings Rules Regarding 
Criminal Practice’ 


Part I: 


Part |: Interpretation and Application of this Practice Direction 


1. This Practice Direction / Amendment to the Criminal Proceedings Rules applies to all criminal proceedings 
in the Ontario Superior Court of Justice. It replaces the Consolidated Criminal Practice Direction of May 1, 
2017 as amended May 13, 2019. 


This Practice Direction / Amendment to the Criminal Proceedings Rules should be considered as 
amendments to the Criminal Proceedings Rules of the Superior Court of Justice (Ontario). These 
amendments are made pursuant to the Court’s rule making authority s. 482(1) of the Criminal Code. 


This document shall be considered publication of Rules or making Rules available to the public for the 
purposes [of] s. 482(4) of the Criminal Code until such time as the Criminal Proceedings Rules are fully 
reviewed, amended and published. 


2. The purpose of this Practice Direction / Amendment to the Criminal Proceedings Rules is to 


e enhance the timeliness, appropriate scheduling and trial readiness of criminal proceedings in the 
Superior Court of Justice, 


* address certain matters in respect of the open courts principle 
* address the Court's need to modernize and increase its use of electronic processes. 


3. Subject to section 4, this Practice Direction / Amendment to the Criminal Proceedings Rules as it relates to 
Jordan matters applies to all Indictments in the Superior Court of Justice as of May 1, 2017. 


4. Part Ш (Factums) does not apply to Indictments that were pre-tried before May 1, 2017 unless a 
subsequent pre-trial is held on or after May 1, 2017. 


5. The provisions in this Practice Direction / Amendment to the Criminal Proceedings Rules are subject to any 
orders made by the presiding judge in a specific proceeding. 


6. All references to a rule or rules in this Practice Direction / Amendment to the Criminal Proceedings Rules 
refer to the Criminal Proceedings Rules of the Superior Court of Justice (Ontario). 


7. All references to the Code refer to the Criminal Code. 


Part Il: 
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Part Il: s. 11(b) – Appearances on Indictments 


8. 


Part Ill: 


On every appearance on an indictment in the Superior Court of Justice, Crown and defence counsel and 
any self-represented accused person must be prepared to advise the presiding judge whether any 


a. previous time periods in the case in either the Superior Court of Justice or the Ontario Court of Justice; 
and 


b. any adjournments or time periods to future scheduled events in the Superior Court of Justice 


are attributable to defence delay or exceptional circumstances as described in R. v. Jordan, 2016 SCC 27. 
Counsel must also be prepared to identify the start and end dates for any such time periods. 


Part Ill: Factums 


9. 


10. 


Part IV: 


Unless otherwise ordered by a judge, factums are required for all applications including but not 
limited to: 


a. change of venue applications under rule 22; 
b. applications to take evidence on commission under rule 24; 


c. applications regarding constitutional issues under rule 27 (including applications regarding s. 11(b) of 
the Charter); 


d. applications to admit evidence under rule 30; and 
e. applications to exclude evidence under rule 31. 


Factums shall comply with rule 33, unless otherwise ordered by a judge. 


Part IV: Pre-trial Conferences 


A. Updated Pre-trial Forms 


11. 


12. 


Counsel (and accused, if self-represented) shall use the updated version of the pre-trial conference report 
(Form 17) dated May 2017 available on the Ontario Court Forms website. As of May 15, 2017, the Court 
may refuse to accept filing of any previous versions of the pre-trial conference report (Form 17). 


The pre-trial conference judge shall use the updated version of the Report to Trial Judge (Form 18-A1) 
dated May 2017. 


B. Directions and Orders of Pre-Trial Conference Judge 


13. 


The pre-trial conference judge may make any order that the rules provide may be made by a judge, 
including an order with respect to the following: 


a. directing that factums are required, or are not required, in respect of a particular application; 
b. the nature, scope and content of other materials required in support of an application; 


c. the manner and timelines for the service and filing of notices, application records factums or other 
materials in support of an application; 


d. setting time limits for oral arguments of pre-trial applications that parties should expect will be imposed 
subject to the discretion of the trial judge; and 
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e. whether a matter ought to be argued in-writing, in-person, by a remote process such as audio or by 
video conference (subject to any consents the court determines are required) or some combination of 
these. 


C. Conducting Pre-trial Conferences by telephone or video conference 


14. 


Part V: 


Pre-trial conferences will be held by a remote process such as audio or video conference unless directed 
by the Court to be held in-person. Either party may request that the pre-trial conference be held in person, 
which will be considered by the Court. 


Part V: Bail Variations pursuant to s. 519.1 of the Code 


15. 


16. 


17. 


18. 


19. 


Part VI: 


This part applies to consent applications under s. 519.1 of the Code to vary release orders issued under 
ss. 499, 503 or 515 of the Code. 


Where the applicant has been committed for trial in the Superior Court of Justice, all applications under s. 
519.1 must be brought in the Superior Court. 


Where an application to vary a release order on consent under s. 519.1 of the Code without a court 
attendance is filed, the reviewing judge may 


a. grant the order; 


b. direct that a court attendance is required, including a direction that the application proceed as an 
application under s. 520 or s. 521 of the Code; or 


c. give other directions regarding the application. 
All applications under s. 519.1 seeking an order without a court attendance shall include: 


a. a notice of application clearly identifying the content of the term(s) sought to be varied and supported 
by the following; 


i. a copy of the release order that the applicant wants varied, including all previous variations of the 
release order; 


ii a sworn affidavit from the applicant confirming that the applicant understands that the original 
release order remains in effect and that failure without lawful excuse to comply with that release 
order as it has been varied is an offence contrary to the Criminal Code; and 


iii. a sworn affidavit from each surety that includes (1) the surety's position with respect to the 
variation(s) being sought and (2) that the surety agrees to be bound by the order as varied and 
understands that if the order is varied that the surety is bound by it; or 


b. acompleted Form 10B with a copy of the release order that the applicant wants varied. 


Where a judge grants a variation under s. 519.1, the Form 10B signed by the judge or, where the Form 
10B is not used, the order or endorsement of the judge granting the variation, together with the original 
(now varied) release order, are the release orders. 


Part VI: Applications under s. 11(b) of the Canadian Charter of Rights and Freedoms 


A. Scheduling of s. 11(b) Applications 


Pre-trial Conference 
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20. Where the defence (g. [sic] an accused person or their counsel) intends to bring a s. 11(b) application but 
did not indicate this at the pre-trial conference, the defence must provide written notice of this change in 
position to the Crown, any other accused and the Superior Court trial coordinator, and arrange for a further 
pre-trial conference as soon as practicable, as required under rule 28.04(11). 


21. Pre-trial conferences will be held by a remote process such as audio or video conference, unless the Court 
orders otherwise. 


22. The pre-trial conference judge will inquire about and discuss any matter that may promote a fair and 
expeditious hearing of the s. 11(b) application including, but not limited to, (i) the scheduling of the 
application; (ii) the parties’ positions as to the cause of any particular periods of delay in the case, including 
whether the delay is attributable to the defence or to “extraordinary circumstances", as defined in [H.] v. 
Jordan, and (iii) the materials required to be filed in support of the application. 

Hearing of the s. 11(b) application 


23. Unless directed otherwise by a judge, delay applications shall be scheduled for up to 90 minutes allocated 
as follows: 


* Applicant — 40 minutes 
* Respondent — 40 minutes 
*  Applicant's reply — 10 minutes 


24. Unless otherwise directed by a judge, all s. 11(b) applications must be scheduled to be heard at least 60 
days before the first scheduled day of trial or, where pre-trial applications are scheduled to be heard 
separately in advance of the trial, at least 60 days before the first scheduled day of pre-trial applications. 


25. Before filing a s. 11(b) application, the applicant must obtain a hearing date from the court. Before seeking 
this date from the court, the applicant will be expected to consult with the Crown and any other accused to 
canvass all parties' available dates and a reasonable time estimate for the hearing of the application. 


26. Unless otherwise directed by a judge, the materials in support of the application must be served and filed in 
accordance with the timelines set out in rules 27.04 and 33: 


1. the applicant's materials must be filed at least 30 days before the hearing of the application; and 


2. the respondent's materials must be filed at least 10 days before the hearing of the application. 
B. Supporting Materials in s. 11(b) Applications 


Factums 


27. Unless otherwise directed by a judge, factums are required for all s. 11(b) applications, as per rule 
27 .05(8). 


28. The factums should clearly identify any periods of delay within the case that the party submits should be 
characterized as attributable to the defence or to “exceptional circumstances", as defined іп [А] v. Jordan. 


29. In addition, in transitional cases, (e.cases [sic] with a charge date before July 8, 2016), the factum should 
clearly attribute each period of time in the proceeding to one of the five categories of delay identified in H. 
v. Morin ((i) inherent time requirements; (ii) delay attributable to the accused/defence; (iii) Crown delay; (iv) 
institutional delay and (v) other reasons for delay). 


30. The information described in paragraphs 28 - 29 should be set out in a chart (or charts) attached to the 
factum setting out the history of the proceeding from the date of charge until the anticipated disposition of 
the proceeding. 


Transcripts 
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31. 


32. 


Unless otherwise directed by a judge and subject to paragraph 32 below, the applicant’s application record 
must contain the transcripts of all prior court appearances in the case. Where an appearance included the 
hearing of evidence and submissions, only the portion of the transcript reflecting discussions about 
adjournments, scheduling and selection of the next court need be provided. 


The court encourages and expects the parties to work together to identify any periods of delay within the 
case that all parties agree are attributable to the defence or to “exceptional circumstances”, as defined in 
[R.] v. Jordan, or (in transitional cases) to one of the five categories of delay identified in H. v. Morin ((i) 
inherent time requirements; (ii) delay attributable to the accused/defence; (iii) Crown delay; (iv) institutional 
delay and (v) other reasons for delay). Where the parties reach such an agreement, an agreed statement 
of fact may be filed with respect to that period, rather than transcripts. 


Part VII: 


Part VII: Related Amendments to Other Superior Court of Justice Practice Directions 


33. 


The following Superior Court of Justice Practice Directions (or portions thereof) are revoked: 
a. the entire Provincial Practice Direction under s. 11(b) of the Canadian Charter of Rights and Freedoms; 


b. section A of part III (Bail Variations pursuant to section 515.1 of the Criminal Code) of the Consolidated 
Practice Direction for the Central West Region; and 


c. section H of part III (Bail Variations pursuant to section 515.1 of the Criminal Code) for the Central 
South Region. 


Part VIII: 


Part VIII: Media Notification After Jury Sequestered 


A. Purpose of this Part 


34. 
35. 


This Part applies to criminal jury trials in the Superior Court of Justice (Ontario). 


The purpose of this Part is to support the open courts principle by ensuring there is a process in place in 
every centre for giving reasonable notification to the media of court reconvening after a jury is sequestered, 
while ensuring the presiding judge's control over proceedings. 


B. Interpretation and Application of this Part 


36. 


37. 


Effective May 21, 2019, each centre of the Superior Court of Justice of Ontario, will have in place a 
practice that requires the Registrar or other Court Services Division representative, to notify, upon request 
of the media, one media representative (who agrees to notify other interested members of the media) when 
court is reconvening after the jury has been sequestered. Additional members of the media may be notified 
at the direction of the presiding judge. 


Each court centre will have in place, at a minimum, a process whereby at least one media representative 
may make a request to the Registrar to be notified. Upon receiving this request, Registrar (or other 
designated court staff) will 


— Notify the media representative(s) when court is reconvening, and when jury deliberations have 
concluded for the day. Notification of other developments such as meal breaks may be given at the 
discretion of the presiding judge or pursuant to local practice. 


— Ensure that a process is in place to allow for the media representative(s) to be contacted by any form 
of communication that is reasonably available to the parties and court staff and acceptable to the 
presiding judge. 
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38. 


39. 


40. 


Part IX: 


Part IX: 


41. 


42. 


43. 


44. 


45. 


46. 


47. 


48. 


49. 


50. 


— Ensure that staff do not, under any circumstances, discuss or divulge information regarding the case 
and/or make comment on why court is reconvening, including advising that there is a verdict or 
question. 


While this Part requires that court staff notify media of major developments in jury proceedings, the court 
will not wait for media representatives to arrive before reconvening. 


Beyond the notification in this Part, court staff should not notify additional persons other than Crown 
counsel, defence counsel, the accused, court security, and court interpreter (if required), unless ordered to 
do so by the presiding judge or as pre-authorized by local practice directive. 


Court staff are required to ask the presiding judge for direction, if a request is received to contact any other 
person. 


Filing 
Electronic Filing: Pursuant to ss. 841-844 of the Criminal Code, all criminal filings with the SCJ are to be 
done electronically, by way of email or by any other method established by the Court. 


When a document has been filed electronically, it is not necessary to file a paper copy and the court may 
not accept a paper copy. 


Filings must also comply with any restrictions that have been placed on the length of material by the Court 
at a judicial pretrial, the rules or otherwise ordered by the Court. 


Relevant formatting rules (e.g. size of margins, etc.) as set out in the Criminal Proceedings Rules continue 
to apply to electronically filed documents, where feasible. 


Self-represented accused persons Where a self-represented person does not have access to electronic 
means for e-filing, the Court will continue to accept hard copy filings as set out on the Criminal Proceedings 
Rules, unless the Court orders otherwise. In such circumstances, self-represented parties should contact 
their local courthouse by email or telephone for directions as to how to proceed. Contact information for all 
SCJ courthouses is posted on the Ministry of the Attorney General website. 


Electronic Signatures: The Court will accept electronically signed documents where a signature is 
required. An electronic signature consists of electronic information that identifies the signatory and the date 
and place of signing. Any reference to a signature in the Criminal Proceedings Rules is to be interpreted 
and considered amended in accordance with this section. 


Electronic Service: The Court dispenses with the requirement for personal service where personal 
service is required. Where personal service is stipulated, e-mail service, in compliance with in [sic] rules 
5.05(4) and 5.01(6) of the Criminal Proceedings Rules shall suffice, so long as the requirements of Rule 
5.09(5) are met. Filed materials must indicate when and how service on responding parties was made. 


Proof of Service: When a document has been served by email and is being filed electronically, a formal 
affidavit of service is not required to be filed. However, the person filing the document should retain a copy 
of any relevant affidavit(s) of service and/or related documents (e.g., email confirmations) required by Rule 
5.09(5) and should be prepared to produce such documents to the Court on request. 


Subpoenas: For greater certainty, a subpoena may be served upon a witness by electronic means, 
including e-mail communication in accordance with Rule 5.05(4) and 5.01(6). Proof of service shall 
be in accordance with Rule 5.09(5) of the Criminal Proceedings Rules. 


Affidavits: Where it is not possible to administer an oath in the physical presence of the deponent, a 
lawyer or paralegal may commission an affidavit by video. The affidavit should state that it was 
commissioned by video conference. 
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51. 


52. 


53. 


54. 


55. 
56. 


57. 


Part X: 


Part X 
58 


59. 


60. 


61. 


62. 


Where it is not possible to commission an affidavit by video conference, an unsworn affidavit may be 
delivered to the Court, but the deponent must be able to attend court in person or participate in any 
telephone or videoconference hearing to swear or affirm the affidavit. 


The Court may require counsel who administers the oath by video to provide a copy of signed 
identification of the affiant, or an assurance to the Court that counsel viewed a copy (by video) of the 
affiant’s identification or provide the Court with confirmation of the affiant’s identification. 


Books of Authorities: Caselaw and other source materials referenced in the factum should be 
hyperlinked. Where hyperlinks are provided, it will not be necessary to file a Book of Authorities. 


Transcripts: Electronically certified transcripts will be the default format for transcripts submitted to the 
Court. Counsel or parties who must file a transcript should file electronic versions of the transcripts, 
wherever possible. 


Wherever possible, the parties should contact the transcriptionist and seek an electronic version for filing 
signed per the above. The court will continue to accept hard copy transcripts if e-transcripts are 
unavailable. 


References in the Criminal Proceedings Rules to the term “court reporter” is amended to “court 
transcriptionist".? 


Faxes — All references to Faxes and Faxing in the Criminal Proceedings Rules are eliminated. 


References in the Rules to leaving copies of documents in the Court office or mailing documents are 
replaced with "submitting electronically by email or by any electronic means provided by the Court. The 
Court office will continue to accept hard copies from persons who do not have access to electronic means." 
Any reference in the Rules to binding, size, color or weight of paper (e.g. transcripts section) is subject to 
this Practice Direction / Amendment to the Criminal Proceedings Rules in which electronic transcripts are 
the default version. 


Electronic Indictments — new indictments (e-indictments) submitted to the Court are to be submitted to 
the Court electronically by email or other electronic filing platform that may be adopted by the Court. Once 
the SCJ's e-indictment process and format is fully implemented, the Court will phase out the use of paper 
indictments. On a date to be specified by the Chief Justice, the Court will no longer accept paper copies of 
Indictments. 


: Remote Proceedings 


Judicial pre-trials and administrative and scheduling appearances, will be conducted by a remote process 
such as video or audio unless otherwise directed by the Court. Consent is not a requirement. 


In any other proceedings, where the court determines that consent of counsel to hold the proceeding 
remotely is required, the consent should be in writing in the form at Appendix A. 


For substantive matters proceeding remotely, Counsel will be required at the judicial pretrial to discuss how 
the matter will proceed and receive any instructions from the Court for proceeding. 


Wherever feasible, counsel should electronically exchange documents (e.g. casebooks, factums, exhibits) 
prior to the hearing of remote matters. This provision does not compel any defendant to provide advance 
disclosure to the Crown. 


Counsel are strongly encouraged to identify all materials that are likely to become exhibits in the 
proceeding and to ensure that an electronic copy of all such materials is provided to the Court in advance 
of the proceeding. Where that is not practical, counsel should advise the court, at the outset of the 
proceeding, that they will be presenting material not previously filed. 
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Part XI: 
Part XI: 


63. 


64. 


65. 


Designations 


The Court continues to require its own designation following committal for trial using the new SCJ Form 18. 
http;/ontariocourtforms.on.ca/en/forms-under-the-criminal-proceedings-rules-of-the-superior-court-of- 


justice/ UT 


Limited Scope Designations: In addition to the full designation for retained counsel, the Court will accept 
filing of a "limited scope" designation that would apply for counsel who is retained only through to the 
conclusion of the JPT process and the setting of a trial date with or without counsel. Form 18 – NEW 
designation See Appendix B 


The defendant is bound by all positions taken at the JPT by the lawyer who is acting/appearing on the 
basis of the limited scope designation. Rule 28.04 (11)-(13) 


Dated: August 12, 2020 
Geoffrey B. Morawetz 
Chief Justice 


Ontario 


Superior Court of Justice 


Footnote(s) 


1 


€ King's Printer for Ontario, 2020. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: 
https://www.ontariocourts.ca/scj/practice/practice-directions/criminal/ С. The Ministry of the Attorney General had no 
role in the creation of the publication or in any sample content added. 


Except Н. 40.08(1) 
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APPENDIX B 


Form 18 Designation of Counsel 
Court File No. 
COURT OF ONTARIO 
(Superior Court of Justice) 
((specify) Region) 
BETWEEN: 
HER MAJESTY THE QUEEN 
and 
(specify name of accused) 
DESIGNATION OF COUNSEL 
(Code, Section 650.01) 


І, appoint as my counsel of record, to represent me in the 
Superior Court of Justice in my absence as indicated below, on the following charge(s): 


[ ] | designate my counsel (or counsel acting on their behalf) to appear for all court proceedings where my 
attendance is not required by law or by the direction of a judge of the Superior Court of Justice; 


or 


[ ] | designate my counsel (or counsel acting on their behalf) to appear at court proceedings on my behalf on the 
following date(s): 


Раде 2012 
APPENDIX B 


Or 


[ ] | designate my counsel (or counsel acting on their behalf) to appear for all court proceedings up to and including 
the completion of the judicial pre-trial conference and the setting of a trial date with or without counsel. 


| understand that if counsel attending at the pre-trial conference does not represent me at my trial and | represent 
myself at trial or another counsel represents me at trial, the positions taken at the pre-trial conference by the lawyer 
named in this Designation are the positions that will apply at the trial, unless | or my new counsel provide timely 
written notice to the Court and arrange for a further pre-trial conference. 


| undertake to remain in communication with counsel named in this Designation and to appear before the Court on 
any date requested by the Court, and | agree that notice of such date to counsel named in this Designation is notice 


to me of that date. 


My current address, telephone number and email address are: 


| undertake to advise counsel named in this Designation if | change either my address or telephone number. 
DATED this . . day of , 202 
(Signature of accused) 

І, а Barrister and Solicitor, hereby accept the appointment of 


as their counsel of 
record, to fully represent their interests, іп their absence, in relation to а  charge(s) of 


DATED this . . day of | |  . 4,202 
(Signature of counsel) 

Address: 

Telephone: 


Email Address: 
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PART I: GENERAL MATTERS [Rules 1-19] 
RULE 1 CITATION, APPLICATION AND INTERPRETATION 
Citation 


Short Title 
1.01 


(1) 


These rules may be cited as the Criminal Proceedings Rules for the Superior Court of Justice (Ontario). 
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PART I: GENERAL MATTERS [Rules 1-19] 


RULE 1 CITATION, APPLICATION AND INTERPRETATION 
Subdivision 
(2) 
In these rules, 


(a) 


all the provisions identified by the same number to the left of the decimal point comprise a Rule (for 
example, Rule 1, which consists of rules 1.01 to 1.06); 


(b) 

a provision identified by a number with a decimal point is a rule (for example, rule 1.01); and 
(c) 

a rule may be subdivided into, 

(i) 

subrules (for example, subrule 1.01(1)), 

(ii) 

paragraphs (for example, paragraph 1.01(2)(a) or 4.06(1)(b)), and 

(iii) 


subparagraphs (for example, subparagraph 1.01(2)(c)(i) or 4.08(11)(a)(i)). 
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PART I: GENERAL MATTERS [Rules 1-19] 


RULE 1 CITATION, APPLICATION AND INTERPRETATION 
Alternative References 


(3) 

In a proceeding in the court, it is sufficient to refer to a rule or subdivision of a rule as a “rule” followed by 
the number of the rule, subrule, paragraph or subparagraph (for example, rule 1.01, rule 1.01(2), rule 
1.01(2)(c), rule 1.01(2)(c)(iii)). 


[51/2014-5, s. 1, effective January 1, 2014.] 
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PART I: GENERAL MATTERS [Rules 1-19] 


RULE 1 CITATION, APPLICATION AND INTERPRETATION 
Application of Rules 


Superior Court of Justice 
1.02 


(1) 


These rules are enacted pursuant to subsection 482(1) of the Criminal Code and apply to prosecutions, 
proceedings, applications and appeals, as the case may be, within the jurisdiction of the Superior Court 
of Justice, instituted in relation to any matter of a criminal nature or arising from or incidental to any 
such prosecution, proceeding, application or appeal. 
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PART I: GENERAL MATTERS [Rules 1-19] 
RULE 1 CITATION, APPLICATION AND INTERPRETATION 
Application of Rules 
Parole Ineligibility Review Hearings 


(2) 
The Ontario Review of Parole Ineligibility Rules (Rule 50), as enacted by the Chief Justice of the Superior 


Court of Justice under subsection 745.64(1) of the Code, are attached to these rules for administrative 
purposes. 
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PART I: GENERAL MATTERS [Rules 1-19] 


RULE 1 CITATION, APPLICATION AND INTERPRETATION 
Application of Rules 

Transitional Provisions 

(3) 

These rules come into force on March 1, 2012. 

(4) 

The following are repealed: 

(a) 


Part | of the Rules Respecting Criminal Proceedings, SI/85-152, Canada Gazette Part Il, August 21, 1985 as 
amended; 


(b) 


Ontario Supreme Court Rules Respecting Pre-hearing Conferences in Criminal Matters, SI/86-145, Canada 
Gazette Part Il, August 20, 1986; 


(с) 


Ontario District Court Rules Respecting Pre-hearing Conferences in Criminal Matters, SI/86-214, Canada 
Gazette Part Il, December 24, 1986; 


(d) 


Ontario County and District Court Judges’ Criminal Courts Summary Conviction Appeal Rules, SI/77-213, 
Canada Gazette Part Il, November 9, 1977; 


(e) 
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Ontario Court of Justice Criminal Proceedings Rules, 51/92-99, 1992 Canada Gazette Part Il, June 3, 1992; 


(f) 


Ontario Rules of Practice Respecting Reduction in the Number of Years of Imprisonment Without Eligibility 
for Parole, SOR/92-270, 1992 Canada Gazette Part Il, June 3, 1992; and, 


(9) 


Rules Amending the Ontario Court of Justice Criminal Proceedings Rules, SI/97-121, 1997 Canada Gazette 
Part Il, October 29, 1997. 


[51/2014-5, s. 2, effective January 1, 2014.] 
PRACTICE COMMENTARY 

q1.02-1 

Application of rules 


Rules of Practice cannot confer jurisdiction on the court where no jurisdiction otherwise exists. Rule 1.02 duplicates 
the language under s. 482(1) of the Criminal Code.’ The rule-making power codified in s. 482(1) of the Criminal 
Code is limited to matters that are already within the jurisdiction of the court.? Where the Rules do not provide for a 
particular procedure, issues can be determined by analogy to these Rules? or by reference to the Rules of Civil 
Procedure, R.R.O. 1990, Reg. 194.4 The Superior Court has jurisdiction to re-open an ex parte hearing (search 
warrant application) to allow an affected party to make submissions without satisfying the dictates of А. v. Wilson.’ 


Rules of Procedure are not intended to provide a forum for participants to "embark upon a mind-numbing series of 
applications and appeals without regard to the merits or costs".5 Trial courts should actively case manage files and 
should not hesitate to develop practices and procedures that screen out meritless applications and ensure that 
cases are brought to trial in a timely way. The culture of complacency and delay that has plagued the administration 
of criminal justice must come to an end." The failure to follow Rules of Court or Practice Directions can lead to the 
court denying the right to pursue an application or summary dismissal of an application, or can be characterized as 
defence delay for any s. 11(b) application.® 


The fact that the parties in a lower court proceeding followed the wrong rules does not dictate the issue of 
jurisdiction. The substance of the procedure must prevail over its form.? 


Footnote(s) 


1  R.S.C. 1985, c. C-46; Zreik v. Ontario (Attorney General), [2019] O.J. No. 640, 2019 ONCA 89 (Ont. C.A.), leave to 
appeal refused [2019] S.C.C.A. No. 113 (S.C.C.); Avon v. Ontario (Ministry of Community Safety and Correctional 
Services), [2013] O.J. No. 1797, 2013 ONCA 249 (Ont. C.A.) (the Criminal Proceedings Rules do not apply to an 
application for removal of the applicant's name from a provincial sex offender registry, which is maintained by a 
provincial ministry, under a provincial law enacted under provincial legislative authority; this was not a criminal 
“proceeding” within s. 482(1) of the Criminal Code or the Criminal Proceedings Rules enacted pursuant to that 
authority). 
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2 R.v. Daniels, [1997] O.J. No. 4023 (Ont. C.A.); Duhamel v. R., [2006] Q.J. No. 9207, 214 C.C.C. (3d) 235 (Que. С.А.); 
R. v. Winsor, [2014] N.J. No. 104, 349 Nfld. & P.E.LR. 105 (N.L. Prov. Сі); R. v. M. (J.), [2021] O.J. No. 5296 (Ont. 


C.A.). 
3 United States v. Khaar, [2006] O.J. No. 4455 (Ont. S.C.J.); United States of America v. Tollman, [2006] O.J. No. 1186 
(Ont. S.C.J.). 


4 В. у. Vijaya, [2014] O.J. No. 1190, 2014 ONSC 1653 (Ont. S.C.J.), leave to appeal refused [2014] S.C.C.A. No. 159 
(S.C.C.) (Court ordered Crown to provide some disclosure to uncharged applicant seeking to challenge search warrant 
and relied on comparable ex parte order provisions in Rule 34.02 of the Rules of Civil Procedure to support the 
disclosure order). 


5 [1983] S.C.J. No. 88, [1983] 2 S.C.R. 594 (S.C.C.) (see R. v. Telus Communications Co., [2015] O.J. No. 3226, 2015 
ONSC 3964 (Ont. S.C.J.). 

6 R.v. Cummings, [2014] N.S.J. 289, 2014 NSCA 61 at para. 5 (N.S.C.A.). 

7 R.v. Cody, [2017] S.C.J. No. 31, 2017 SCC 31 (S.C.C.); R. v. Jordan, [2016] S.C.J. No. 27, 2016 SCC 27 (S.C.C.). 

8 Я. у. Porter, [2016] O.J. No. 5953, 2016 ONSC 7178 (Ont. S.C.J.). 

9 Я. у. Ontario (Review Board), [2018] O.J. No. 292, 2018 ONCA 50 (Ont. C.A.). 
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PART I: GENERAL MATTERS [Rules 1-19] 


RULE 1 CITATION, APPLICATION AND INTERPRETATION 


Definitions 
1.03 


In these rules, unless the context otherwise requires, 

“affidavit” means a written statement in Form 4 confirmed by oath, or a solemn affirmation; 
“appellant” means a person who brings an appeal; 

“applicant” means a person who makes an application; 


“application” means a proceeding commenced by notice of application in Form 1, whether described in 
the enabling legislation or other authority as an application or motion; 


“Charter” means the Canadian Charter of Rights and Freedoms; 
“Code” means Criminal Code; 
“county” includes a district or a regional, district or metropolitan municipality; 


“court” means the Superior Court of Justice in the county or district in which a proceeding is pending 
or being heard, as the case may be; 


“court office” means the office of the registrar in the county, district or group of counties in which the 
proceeding is commenced; 


"deliver" means serve and file with proof of service, and “delivery” has a corresponding meaning; 


"document" includes a notice of application, notice of appeal, supplementary notice of appeal, affidavit 
or any other material required or permitted to be served and filed under these rules; 


"hearing" means the hearing of an application, motion, reference, appeal or assessment of costs, or a 
trial; 


Definitions 


“holiday” means, 
(i) 

any Saturday or Sunday, 
(ii) 

New Year’s Day, 
(iii) 

Good Friday, 

(iv) 

Easter Monday, 
(v) 

Victoria Day, 

(vi) 

Canada Day, 

(vii) 

Civic Holiday, 
(viii) 

Labour Day, 

(ix) 

Thanksgiving Day, 
(x) 

Remembrance Day, 
(xi) 

Christmas Day, 
(xii) 


Boxing Day, and 
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(xiii) 

any special holiday proclaimed by the Governor General or the Lieutenant Governor, and 

(xiv) 

where New Year’s Day, Canada Day or Remembrance Day falls on a Saturday or Sunday, the following 
Monday is a holiday, and where Christmas Day falls on a Saturday or Sunday, the following Monday 
and Tuesday are holidays, and where Christmas Day falls on a Friday, the following Monday is a 
holiday; 

“indictment” includes an information; 


“judge” means a judge of the court; 


“judgment” means a decision that finally disposes of an application, trial, appeal or other proceeding 
on its merits and includes a judgment entered in consequence of the default of a party; 


“order” includes a judgment; 

“originating process” includes a notice of application and notice of appeal; 

“proceeding” includes a trial, application, appeal or other hearing; 

“prosecutor” means the Attorney General or, where the Attorney General does not intervene, means 
the person who institutes proceedings to which the Code applies, and includes solicitors acting on 


behalf of either of them; 


“registrar” means the Registrar of the Superior Court of Justice, or a local registrar of the Superior 
Court of Justice, as the circumstances may require; 


“region” means a region described in Ontario Regulation 705/89; 


“respondent” means a person against whom an application is made or an appeal is brought, as the 
circumstances may require; 


“solicitor” means a barrister and solicitor entitled to practise in the Province of Ontario; 


“solicitor of record” means the solicitor who represents or represented the accused in the proceedings 
that are the subject of the application or the appeal; 


“statute” includes the Code and any other statute passed by the Parliament of Canada to which the 
Code provisions apply. 
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PART I: GENERAL MATTERS [Rules 1-19] 


RULE 1 CITATION, APPLICATION AND INTERPRETATION 
Interpretation 


General Principle 
1.04 


(1) 
These rules are intended to provide for the just determination of every criminal proceeding, and shall 


be liberally construed to secure simplicity in procedure, fairness in administration and the elimination 
of unjustifiable expense and delay. 
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PART I: GENERAL MATTERS [Rules 1-19] 
RULE 1 CITATION, APPLICATION AND INTERPRETATION 
Interpretation 
Matters Not Provided For 
(2) 


Where matters are not provided for in these rules, the practice shall be determined by analogy to them. 
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PART I: GENERAL MATTERS [Rules 1-19] 


RULE 1 CITATION, APPLICATION AND INTERPRETATION 
Interpretation 
Party Acting in Person 


(3) 


Where an accused is not represented by a solicitor but acts in person, anything that these rules require or 
permit a solicitor to do shall be done by the accused. 


PRACTICE COMMENTARY 

{1.04-1 

Сепега! 

Rule 1.04(1) illustrates that the purposes of the rules are to promote justice and efficient proceedings.' This 


includes allowing a court on a motion to employ a more relaxed approach to the admission of hearsay evidence in 
affidavit form.? 


Footnote(s) 
1 R.v. Bingham, [2012] O.J. No. 2839, 2012 ONSC 2944 (Ont. S.C.J.). 
2 R. у. Middleton, [2018] O.J. No. 2956, 2018 ONCJ 387 (Ont. C.J.). 
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RULE 1 CITATION, APPLICATION AND INTERPRETATION 


Application of Code Provisions 
1.05 


The interpretation sections of the Code apply to these rules. 
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Forms 
1.06 


The forms prescribed in the Appendix of Forms shall be used where applicable and with such 
variations as the circumstances require. 


End of Document 
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Court May Dispense with Compliance 
2.01 


A judge of the court may only dispense with compliance with any rule where and to the extent it is 
necessary in the interests of justice to do so. 


PRACTICE COMMENTARY 
42.01-1 
Dispensation from prescribed times 


Dispensation from times prescribed by the rules cannot be determined in a vacuum, so that the accused or 
Crown must provide an explanation as to the cause for the delay.’ Mere inadvertence in failing to file a Notice of 
Appeal within the prescribed time frame is such that a court should grant an extension of time in the absence of 
prejudice to the other party.? The governing authority in Ontario is А. v. Watkins:3 
It is common ground that on a motion such as this a number of considerations are in play in the required exercise of 
judicial discretion. These include whether there was a bona fide intention to appeal formed within the required time, 
whether reasonable diligence was exercised in attempting to locate the party for service, whether undue prejudice 
would result to the respondent by an extension of time, whether there is an arguable appeal, and overall, whether the 
extension of time is in the interests of justice. 
These principles do not constitute a rigid test. The focus is on the interests of justice.^ 


In applying for an extension of time to appeal from sentence under Rules, 2, 3, 6 and 40.03, the appellant must 
file a Notice of Application to Extend the Time to File a Notice of Appeal Against Sentence and an affidavit 
addressing issues relevant to the application, including the following: 


(1) Was there an intention on the part of the appellant to appeal sentence within the 30-day period ...? 


(2) What is the reason that the appellant failed to file his Notice of Appeal against sentence within that 30- 
day period? 


(3) What diligence did the appellant apply to try to comply with the Rule respecting time-of-filing? 


(4) Is the appeal against sentence frivolous or пої? 


Раде 2012 
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Footnote(s) 
1 В. у. Bingham, [2012] O.J. No. 2839, 2012 ONSC 2944 (Ont. S.C.J.). 
R. v. Laventure, [2013] S.J. No. 245, 2013 SKQB 153 (Sask. Q.B.). 
R. v. Watkins, [1999] O.J. No. 2314, (1999) 45 O.R. (3d) 405 (Ont. C.A.). 
R. v. H. (C.D.), [2014] O.J. No. 1073, 2014 ONCA 183 (Ont. C.A.); R. v. Commisso [2021] O.J. No. 3824 (Ont. S.C.J.). 
R. v. Lee, [2013] O.J. No. 988 at para. 7 (Ont. S.C.J.). 
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RULE 3 TIME 


Computation 
3.01 


(1) 

In the computation of time under these rules or an order, except where a contrary intention appears, 

(a) 

where there is a reference to a number of days between two events, they shall be counted by excluding 


the day on which the first event happens and including the day on which the second event happens, 
even if they are described as clear days or the words “at least” are used; 


(b) 
where a period of less than 7 days is prescribed, holidays shall not be counted; 
(c) 


where the time for doing an act under these rules expires on a holiday, the act may be done on the next 
day that is not a holiday; and 


(d) 


service of a document, other than an originating process, made after 4 p.m. or at any time on a holiday 
shall be deemed to have been made on the next day that is not a holiday. 


(2) 


Where a time of day is mentioned in these rules or in any document in a proceeding, the time referred 
to shall be taken as the time observed locally. 


PRACTICE COMMENTARY 
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43.01-1 


“Clear days” 


Rule 3.01(1)(a) is not applicable to Rule 20.04(1) nor to s. 520(2) of the Criminal Code, which require two clear 
days "prior" to the hearing of an application. Where there is an inconsistency between the Rules and the 
Criminal Code regarding the computation of time, the Criminal Code prevails.! 


Footnote(s) 


1 R. v. Petersen, [2013] O.J. No. 2207, 2013 ONSC 1395 (Ont. S.C.J.); В. v. Black, [2000] O.J. No. 3810, [2000] O.T.C. 
733 (Ont. S.C.J.). 
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RULE 3 TIME 
Extension or Abridgment 


General Powers of Court 
3.02 


(1) 


Subject to subrule (3), the court may by order extend or abridge any time prescribed by these rules or 
an order in accordance with rule 2.01, on such terms as are just. 


(2) 


An application for an order extending time may be made before or after the expiration of the time 
prescribed. 
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RULE 3 TIME 
Extension or Abridgment 
Consent in Writing 


(3) 


Any time prescribed by these rules for serving, filing or delivering a document may be extended or 
abridged by consent in writing endorsed on the relevant document by the party to whom the document is 
intended, or in such other form as a judge of the court may direct. 


PRACTICE COMMENTARY 
43.02-1 
Extension or abridgment of time 


The decision to extend or abridge the time required to do anything will generally be accorded deference. Although 
the Rules are meant to provide for the expeditious and orderly conduct of criminal proceedings, where the failure to 
abide by the Rules is adequately explained and where there is no prejudice to the opposing party, an abridgment of 
time will be appropriate.’ It is not appropriate to grant an abridgment of time where there is no hope that an 
application will succeed and there is no good reason for the applicant's delay.” 


Footnote(s) 


1 R. v. Масіппіѕ, [2007] O.J. No. 2448 (Ont. S.C.J.). With respect to the requirement to provide an adequate explanation 
for the delay, see R. v. Bingham, [2012] O.J. No. 2839, 2012 ONSC 2944 (Ont. S.C.J.). 


2 R.v. Williams, [2013] O.J. No. 823, 2013 ONSC 1173 (Ont. S.C.J.). 
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RuLE 4 Court DOCUMENTS 


Format 
4.01 


Every document in a proceeding shall be of good quality paper 216 millimetres by 279 millimetres in 


size and the text shall be printed, typewritten, written or reproduced legibly on one side only with 
double spaces between the lines and a margin of approximately 40 millimetres on the left-hand side. 


End of Document 


General Heading 
The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL PROCEEDINGS 
RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) > PARTI: GENERAL MATTERS 
[Rules 1-19] > Rule 4 Court Documents > Contents 


CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


PART I: GENERAL MATTERS [Rules 1-19] 


RuLE 4 Court DOCUMENTS 
Contents 


General Heading 
4.02 


(1) 


Every document in a proceeding shall have a heading in accordance with Form 1 (applications) or 2 
(appeals) that sets out: 


(a) 

the name of the court and the court file number; and, 

(b) 

the title of the proceeding in accordance with rule 6 (application) or rule 40 (appeal), but in a document 
other than an originating process, record, order or report, where there are more than two parties to the 


proceeding, a short title showing the names of the first party on each side followed by the words “and 
others” may be used. 


End of Document 
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RuLE 4 Court DOCUMENTS 
Contents 


Body of Document 


(2) 

Every document in a proceeding shall contain: 

(a) 

the title of the document; 

(b) 

its date; 

(c) 

where the document is filed by a party and not issued by a registrar or is an originating process, the name, 


address and telephone number of the solicitor filing the document or, where a party acts in person, his or 
her name, address for service and telephone number; and 


(d) 


where the document is issued by a registrar, the address of the court office in which the proceeding was 
commenced. 


End of Document 
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RuLE 4 Court DOCUMENTS 
Contents 


Backsheet 

(3) 

Every document in a proceeding shall have a backsheet in accordance with Form 3 that sets out: 
(a) 

the short title of the proceeding; 

(b) 

the name of the court and the court file number; 

(c) 

in the case of an affidavit, the deponent’s name and the date when he or she swore or affirmed it; 
(d) 

the location of the court office in which the proceeding was commenced; 

(e) 

the title of the document; and 

(f) 


the name, address and telephone number of the solicitor serving or filing the document or, where a party 
acts in person, his or her name, address for service and telephone number. 
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Contents 


Certified Copies of Court Documents 
4.03 


At the request of a person entitled to see a document in a court file and on payment of the prescribed 
fee, the registrar shall issue a certified copy of the document. 


PRACTICE COMMENTARY 
€4.03-1 
Public access to court documents 


Generally, members of the public (including media outlets) are entitled to a copy of documents that are part of 
the court file including court exhibits. This presumptive access is only to be departed from where there is an 
important societal interest that warrants precluding access.’ The onus is on the person who seeks to deny 
access.? 


Reference should also be made to the "Court Services Division Policies and Procedures on Public Access to 
Court files, Documents and Exhibits", which was revised in April 2019 


(https://www.ontario.ca/document/access-court-files-documents-and-exhibits ГЇ). Section 6.1 of that document 
provides as follows: 
Section 6: Public Access to Exhibits 


6.1 Exhibits in Criminal Cases 


Exhibits may take many forms. Examples include: 
physical evidence (for example, guns, knives, clothing); 
*  photographic/electronic evidence (for example, photos, videotapes, audiotapes, compact discs); 
business documents (for example, phone records, bank records, business transaction records); 
* expert reports (for example, psychiatric reports, crime scene analyses, toxicologist reports); 


* forensic documents; and 
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* intoxilyzer technician's certificates of analysis. 


Judicial consent is required to obtain access to court exhibits. Media and members of the public may fill out a simple 
request form that will be submitted to the presiding judicial official, or if that individual is unavailable, to the Local 
Administrative Justice. The judicial official will provide direction about whether access may be granted (including any 
terms and conditions of access) or whether a formal application, on notice to the parties, is required to balance access 
rights, privacy interests, and the proper administration of justice. 


Media and members of the public should direct their inquiries to court staff who will provide a copy of the request form 
and seek judicial direction about what is required in a particular case. 


Footnote(s) 


1 Nova Scotia (Attorney General) v. Macintyre, [1982] S.C.J. No. 1, 132 D.L.R. (За) 385 (S.C.C.); CTV Television Inc. v. 
Ontario Superior Court of Justice (Toronto Region), [2002] O.J. No. 1141, 59 O.R. (3d) 18 (Ont. C.A.); R. v. Canadian 
Broadcasting Corp., [2010] O.J. No. 4615 (Ont. C.A.). 


2 Н. у. Harris, [2011] O.J. No. 4584 (Ont. S.C.J.). 
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RuLE 4 Court DOCUMENTS 
Contents 


Notice to be in Writing 
4.04 


Where these rules require notice to be given, it shall be given in writing. 


End of Document 
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Filing of Documents 


Place of Filing 
4.05 


(1) 
All documents required to be filed in a proceeding shall be filed in the court office in which the 


proceeding was commenced, except where they are filed in the course of a hearing or where these 
rules provide otherwise. 


(2) 


An affidavit, transcript, record or factum to be used on the hearing of an application shall be filed in the 
court office in the place where the hearing is to be held. 


End of Document 
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Rute 4 Court DOCUMENTS 
Contents 
Filing of Documents 
Filing by Leaving in Court Office or by Mail 


(3) 


Any document, other than one that is to be issued, may be filed by leaving it in the proper court office or 
mailing it to the proper court office, accompanied by the prescribed fee. 


End of Document 
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Contents 
Filing of Documents 
Date of Filing where Filed by Mail 
(4) 


Where a document is filed by mail, the date of the filing stamp of the court office on the document shall be 
deemed to be the date of its filing, unless the court orders otherwise in accordance with rule 2.01. 


End of Document 
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Filing of Documents 
Where Document Filed by Mail not Received 


(5) 


Where a court office has no record of the receipt of a document alleged to have been filed by mail, the 
document shall be deemed not to have been filed, unless the court orders otherwise in accordance with 
rule 2.01. 


PRACTICE COMMENTARY 
{4.05-1 
Filing of documents generally 


Part IX of the August 2020 Rule amendments now provides for electronic filing of documents. The amendments 
supersede this Rule and dictate at paragraph 41 that “all criminal filings with the SCJ are to be done electronically, 
by email or by any other method established by the court”. The amendments also indicate that it is “not necessary” 
to file a paper copy. Electronic service and electronic signatures are also now permitted. 


Each region in the province has issued Notices to the Profession and Parties, which includes email filing addresses 
for court offices throughout Ontario: httos://www.ontariocourts.ca/scj/notices-and-orders-covid-19/ L1. On April 19, 
2022, a Notice to the Profession, Parties, Public and Media (httos:/www.ontariocourts.ca/scj/notices-and-orders- 
covid-19/notice-profession-parties-public-media/ С“) was issued for all Superior Court matters, which among other 
things sets out a standard naming protocol for documents that are filed electronically. Additionally, the Superior 
Court of Justice has implemented Thomson Reuters Caselines for cases that are scheduled for hearings. Parties 
are required to upload their documents to the Caselines portal under the case name as provided for in s. 4 of the 
Practice Direction. The court has made available the following Tip sheet for using  Caselines: 
httos://www. ontariocourts.ca/scj/notices-and-orders-covid- 19/supplementary-notice-september-2-2020/caseline- 


tips/. С^ 
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Affidavits 


Format 
4.06 


(1) 

An affidavit used in a proceeding shall: 
(a) 

be in Form 4; 

(b) 

be expressed in the first person; 

(c) 


state the full name of the deponent and, if the deponent is a party or a solicitor, officer, director, 
member or employee of a party, shall state that fact; 


(d) 


be divided into paragraphs, numbered consecutively, with each paragraph being confined as far as 
possible to a particular statement of fact; and, 


(e) 


Раде 2012 
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be signed by the deponent and sworn or affirmed before a person authorized to administer oaths or 
affirmations. 
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Affidavits 


Contents 


(2) 


An affidavit shall be confined to a statement of facts within the personal knowledge of the deponent or to 
other evidence that the deponent could give if testifying as a witness in court, except that an affidavit may 
contain statements of the deponent’s information and belief with respect to facts that are not contentious, 
provided that the source(s) of the information and the fact of belief are specified in the affidavit, or except 
where these rules provide otherwise. 


End of Document 
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Contents 
Affidavits 
Exhibits 


(3) 


An exhibit that is referred to in an affidavit shall be marked as such by the person taking the affidavit and 
where the exhibit: 


(a) 

is referred to as being attached to the affidavit, it shall be attached to and filed with the affidavit; 

(b) 

is referred to as being produced and shown to the deponent, it shall not be attached to the affidavit or filed 
with it, but shall be left with the registrar for the use of the court, and on the disposition of the matter in 


respect of which the affidavit was filed, the exhibit shall be returned to the solicitor or party who filed the 
affidavit, unless the court orders otherwise in accordance with rule 2.01; and, 


(c) 


is a document, a copy shall be served with the affidavit, unless it is impractical to do so. 


End of Document 
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Affidavits 


By Two or More Deponents 


(4) 
Where an affidavit is made by two or more deponents, there shall be a separate jurat for each deponent, 


unless all the deponents make the affidavit before the same person at the same time, in which case one 
jurat containing the words “Sworn (or affirmed) by the above-named deponents” may be used. 


End of Document 
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Affidavits 
For a Corporation 
(5) 


Where these rules require an affidavit to be made by a party and the party is a corporation, the affidavit may 
be made for the corporation by an officer, director or employee of the corporation. 
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Affidavits 


Alterations 


(6) 


Any interlineation, erasure or other alteration in an affidavit shall be initialed by the person taking the 
affidavit and, unless so initialed, the affidavit shall not be used without leave of the presiding judge or 
officer. 


PRACTICE COMMENTARY 
€4.06-1 
Affidavits 


Part IX of the August 2020 Rule amendments includes the following direction regarding affidavits: 
50. Affidavits: Where it is not possible to administer an oath in the physical presence of the deponent, a lawyer or 
paralegal may commission an affidavit by video. The affidavit should state that it was commissioned by video conference. 


Where it is not possible to commission an affidavit by video conference, an unsworn affidavit may be delivered to the Court, 
but the deponent must be able to attend court in person or participate in any telephone or videoconference hearing to 
swear or affirm the affidavit. 


The Court may require counsel who administers the oath by video to provide a copy of signed identification of the affiant, or 
an assurance to the Court that counsel viewed a copy (by video) of the affiant's identification or provide the Court with 
confirmation of the affiant's identification. 
On July 30, 2020, the provincial government filed Ontario Regulation 431/20 under the Commissioners for Taking 
Affidavits Act to provide for administering an oath or declaration remotely as follows: 
ADMINISTERING OATH OR DECLARATION REMOTELY 


Remote administering of oath, declaration permitted 
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1. An oath or declaration may be taken by a deponent or declarant without being in the physical presence of the person 
administering the oath or declaration, if the following conditions are met: 


1. The oath or declaration is being administered by an electronic method of communication in which the person 
administering the oath or declaration and the deponent or declarant are able to see, hear and communicate with 
each other in real time throughout the entire transaction. 


2. The person administering the oath or declaration confirms the identity of the deponent or declarant. 
3. A modified version of the jurat or declaration is used that indicates, 
i. thatthe oath or declaration was administered in accordance with this Regulation, and 


ii. the location of the person administering the oath or declaration and of the deponent or declarant at the time of 
the administering. 


4. |n the case of a commissioner to whom section 5 of the Act applies, the information on the stamp required to be 
used under that section appears on or in the document being signed. 


5. The person administering the oath or declaration takes reasonable precautions in the execution of the person's 
duties, including ensuring that the deponent or declarant understands what is being signed. 


Records 
2. Every person who administers an oath or declaration in accordance with section 1 shall keep a record of the transaction. 


Commencement 


3. This Regulation comes into force on the later of the day subsection 9 (2) of Schedule 4 to the COVID-19 Response and 
Reforms to Modernize Ontario Act, 2020 comes into force and the day this Regulation is filed. 
The Law Society of Ontario has provided the following guidelines for remote commissioning of affidavits: 
https://Iso.ca/lawyers/practice-supports-and-resources/topics/the-lawyer-client-relationship/commissioner-for-taking- 


affidavits-and-notary-publ/I?6E296809699attestation-a-distance DT. 


Affidavits must be confined to facts and should not contain legal opinion or argument.! It is only non-contentious 
matters that should be included in an affidavit on the basis of "information and belief”. Affidavits from counsel 
containing contentious content are not permissible. Rule 5.2-1 of the Law Society of Ontario’s Rules of 
Professional Conduct similarly prohibits counsel from submitting an affidavit on contentious matters as follows: 

5.2-1 A lawyer who appears as advocate shall not testify or submit their own affidavit evidence before the tribunal unless 


(а) permitted to do so by law, the tribunal, the rules of court or the rules of procedure of the tribunal, or 
(b) the matter is purely formal or uncontroverted. 

[Amended - October 2014] 

Commentary 


[1] A lawyer should not express personal opinions or beliefs or assert as a fact anything that is properly subject to legal 
proof, cross-examination, or challenge. The lawyer should not in effect appear as an unsworn witness or put the lawyers 
own credibility in issue. The lawyer who is a necessary witness should testify and entrust the conduct of the case to another 
lawyer. There are no restrictions on the advocate's right to cross-examine another lawyer, however, and the lawyer who 
does appear as a witness should not expect to receive special treatment because of professional status. 


© 2022, Law Society of Ontario. Reproduced with the permission of the Law Society of Ontario. For the most up-to-date 

version of the rules please visit https/www.lso.ca/about-Iso/legislation-rules/rules-of-professional-conduct/chapter-5 С^. 
However, courts should adopt а more relaxed approach to the admission of hearsay evidence contained іп ап 
affidavit.^ Affidavits can include statements of a deponent's belief regarding facts that are not contentious and a 
court can rely on such matters where there is no contradictory evidence offered by the opposing party.5 
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Footnote(s) 


1 


Mapletoft v. Service, [2008] O.J. No. 693, 2008 CanLII 6935 (Ont. S.C.J.); R. v. Ibrahim, [2016] O.J. No. 1198, 2016 


ONSC 7665 (Ont. S.C.J.), overturned on appeal on other issues [2019] O.J. No. 3939, 2019 ONCA 631 (Ont. C.A.). 


R. v. Chan, [2007] O.J. No. 4734 (Ont. S.C.J.). 


R. v. Ibrahim, [2016] O.J. No. 1198, 2016 ONSC 7665 (Ont. S.C.J.), overturned on appeal on other issues [2019] O.J. 
No. 3939, 2019 ONCA 631 (Ont. C.A.). 


R. v. Middleton, [2018] O.J. No. 2956, 2018 ОМС. 387 (Ont. C.J.). 
R. v. Thornbury, [2021] O.J. No. 4024, 2021 ONSC 5204 at para. 17 (Ont. S.C.J.). 
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PART I: GENERAL MATTERS [Rules 1-19] 


RuLE 4 Court DOCUMENTS 
Contents 


Binding of Records, Appeal Books and Transcripts 
4.07 


(1) 
Application records shall have a light blue backsheet of 176g/m? weight cover stock. 
(2) 


Transcripts of evidence for use on an application, at trial or on appeal shall have a red backsheet of 
176g/m? weight cover stock. 


(3) 

Appeal books shall be bound front and back in buff 176g/m? weight cover stock. 

(4) 

Transcripts of evidence for use in an appeal shall be bound front and back in red 176g/m? weight cover 
stock, except where the transcript forms part of the appeal book or record, and where there is more 
than one volume of transcripts, the volumes shall be clearly numbered. 

PRACTICE COMMENTARY 

44.07-1 

Court documents 

It is no longer necessary to file hard copies of Application Records, Factums, Books of Authorities or 
Transcripts. The August 2020 Rule amendments now require the filing of electronic documents. Additionally, 


the April 2022 Notice to the Profession, Parties, Public and Media provides for a standard naming protocol for 
all electronic documents as follows: 


Раде 2012 
Binding of Records, Appeal Books and Transcripts 


2. Standard document naming protocol 


When documents are submitted to the court in electronic format, the document name must be saved as follows: 
1. Document type (including the form number in family cases), 
2. Type of party submitting the document, 
3. Name of the party submitting the document (including initials if the name is not unique to the case), and 


4. Date on which the document was created or signed, in the format DD-MMM-YYYY (e.g. 12-JAN-2021). 
For example, documents should be saved as follows: 
Expert Report — Defendant — Loblaws Inc. — 13-MAR-2021 
Financial Statement Form 13.1 — Respondent — A. Wong – 21-NOV-2021 
11b Application — Defence — Nathanson – 12-JAN-2021 


Document names shall not include firm-specific naming conventions, abbreviations, or file numbers. Form numbers are 
only to be included in the names of documents submitted in family cases. 


End of Document 
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Transcripts 


Paper Size 
4.08 


(1) 


Evidence shall be transcribed on paper 216 millimetres by 279 millimetres in size with a margin 25 
millimetres wide on the left side delimited by a vertical line. 


End of Document 
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RuLE 4 Court DOCUMENTS 
Contents 
Transcripts 
Heading 


(2) 


The name of the court or, in the case of an examiner, the examiner’s name, title and location shall be stated 
on a single line no more than 15 millimetres from the top of the first page. 


End of Document 
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RULE 4 Court DOCUMENTS 
Contents 
Transcripts 
Standards 
(3) 
The text shall be typewritten on thirty-two lines numbered in the margin at every fifth line. 
(4) 
Headings, such as swearing of a witness, direct examination and cross-examination, shall be capitalized 
and separated from the preceding text by the space of a numbered line, and the number of lines of text on 
the page may be reduced by one for each heading that appears on the page. 
(5) 


Every question shall commence on a new line and shall begin with the designation “Q.”, followed, within 10 
millimetres, by the question. 


(6) 


Every answer shall commence on a new line and shall begin with the designation “A.”, followed, within 10 
millimetres, by the answer. 


(7) 


The first line of a question or answer shall be indented 35 millimetres from the margin and shall be 130 
millimetres in length. 


(8) 
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Standards 


In a transcript of evidence taken in court, every line of a question or answer, other than the first line, shall 
begin at the margin and shall be 165 millimetres in length. 


(9) 
In a transcript of evidence taken out of court, every line of a question or answer, other than the first line, 


shall begin 15 millimetres from the margin and shall be 150 millimetres in length, and questions shall be 
numbered consecutively by means of a number placed in the 15 millimetres to the right of the margin. 


(10) 


Lines of text other than questions and answers shall be indented 35 millimetres from the margin and shall 
be 130 millimetres in length. 


(11) 

Every transcript of evidence taken in or out of court shall have, 
(a) 

a cover page setting out, 

(i) 

the court, 

(ii) 

the title of the proceeding, 

(iii) 

the nature of the hearing or examination, 

(iv) 

the place and date of the hearing or examination, 
(v) 

the name of the presiding judge or officer, and 
(vi) 

the names of the solicitors; and, 

(b) 


a table of contents setting out, 
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Standards 
(i) 


the name of each witness with the page number at which the examination, cross-examination and re- 
examination of the witness commence, 


(ii) 

the page number at which the charge to the jury, the objections to the charge and the re-charge commence, 
(iii) 

the page number at which the reasons for judgment commence, 

(iv) 

a list of the exhibits with the page number at which they were made exhibits, and, 

(v) 


at the foot of the page, the date the transcript was ordered, the date it was completed and the date the 
parties were notified of its completion. 


End of Document 
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RuLE 4 Court DOCUMENTS 
Contents 


Transmission of Documents 
4.09 


(1) 

Where documents filed with the court or exhibits in the custody of an officer are required for use at 
another location, the registrar shall send them to the registrar at the other location on a party’s 
requisition in Form 22, on payment of the prescribed fee. 

(2) 

Documents or exhibits that have been filed at or sent to a location other than where the proceeding was 


commenced for a hearing at that location shall be sent by the registrar, after the completion of the 
hearing, to the registrar at the court office where the proceeding was commenced. 


End of Document 
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RuLE 4 Court DOCUMENTS 


Contents 


Notice of Constitutional Issue 
4.10 


Where an issue is raised as to the constitutionality of a statutory provision or rule of law, the party 
raising the issue shall serve a notice of constitutional issue in Form 5. 


End of Document 
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RULE 5 SERVICE OF DOCUMENTS 
General Rules for Manner of Service 


Notices of Application 
5.01 


(1) 
A notice of application that includes an application for prohibition shall be served personally on the 
court, judge, justice, coroner or other person who issued the subpoena or warrant, conducted the 


inquisition or made the other order or determination or the person in charge of the place where the 
applicant or respondent is in custody. 


(2) 
A notice of application that includes an application to quash a warrant, conviction, order or 


determination, other than a subpoena or warrant to compel the attendance of a witness, and that bears 
the endorsement set out in rule 43.03 shall be served upon the Court Services Manager: 


(a) 

by mailing a copy to the Court Services Manager's office; 

(b) 

by leaving a copy of such notice of application at the office of the Court Services Manager; or 
(c) 


by telephone transmission of a facsimile of the document, in which case the provisions of subrule 
5.05(3) apply, mutatis mutandis. 


End of Document 
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RULE 5 SERVICE OF DOCUMENTS 
General Rules for Manner of Service 


Notices of Appeal 


(3) 


Where the appellant is the Attorney General, his or her agent, or was the informant or any party other than 
the defendant (accused) in proceedings before the trial court, the notice of appeal shall be served 
personally on each person in respect of whom an appeal is brought against an acquittal, order of dismissal 
of or staying proceedings on an information, sentence or other final order or other determination, as the 
case may be. 


End of Document 
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PART I: GENERAL MATTERS [Rules 1-19] 


RULE 5 SERVICE OF DOCUMENTS 
General Rules for Manner of Service 


All Other Documents 


(4) 
No other notice of application, notice of appeal or other document need be served personally, or by an 


alternative to personal service, unless these Rules or an order of the court requires personal service or an 
alternative to personal service. 


(5) 
Any document that is not required to be served personally or by an alternative to personal service: 
(a) 


shall be served on a party who has a solicitor of record by serving the solicitor in a manner provided in rule 
5.05; 


(b) 
may be served on a party acting in person or on a person who is not a party, 
(i) 


by mailing a copy of the document to the last address for service provided by the party or person or, if no 
such address has been provided, to the party’s or person’s last known address, 


(ii) 
by personal service or by an alternative to personal service, or 


(iii) 


Раде 2012 
All Other Documents 


by emailing a copy of the document in accordance with subrule (6), unless otherwise ordered by a judge. 
(6) 

Service of a document in accordance with subparagraph (5)(b)(iii) is effective only if 

(a) 

the email message includes: 

(i) 

the sender’s name, address, telephone number, fax number and email address, 

(ii) 

the date and time of transmission, and 

(iii) 

the name and telephone number of a person to contact in the event of transmission problems; and 

(b) 

the party acting in person or the person who is not a party provides by email an acceptance of service and 
confirms the date of the acceptance. If the email acceptance is received between 4 p.m. and midnight, 
service is deemed to have been made on the following day. 

[51/2014-5, s. 3, effective January 1, 2014.] 

PRACTICE COMMENTARY 

q5.01-1 

Service generally 

The August 2020 Rule amendments eliminated the use of the words fax or facsimile transmission. Service is now to 
be done through email. Both the Federal and Provincial Crowns have email addresses for the serving of 


documents. The Ontario Court of Justice has published the email addresses for Crown offices here: 
https:/www.ontariocourts.ca/ocj/files/crown-office-contact.pdf ?id-5f4d 1bb6e3fbe Г. 


End of Document 
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RULE 5 SERVICE OF DOCUMENTS 


Personal Service 
5.02 


(1) 


Where a document is to be served personally, the service shall be made 


End of Document 
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RULE 5 SERVICE OF DOCUMENTS 


Personal Service 


Individual 


(a) 


on an individual, other than a person under disability, by leaving a copy of the document with the 
individual; 


End of Document 
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RULE 5 SERVICE OF DOCUMENTS 


Personal Service 


Corporation 


(b) 
on any corporation, by leaving a copy of the document with an officer, director or agent of the corporation, 


or with a person at any place of business of the corporation who appears to be in control or management 
of the place of business; 


End of Document 
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Personal Service 
Judge or Justice 


(c) 


on any judge or justice, by leaving a copy of the document with the judge or justice, or with a person in 
charge of the court office in the region, district, county or group of counties where the adjudication was 
made; 


End of Document 
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Personal Service 


Attorney General of Canada 


(d) 
on the Attorney General of Canada, by leaving a copy of the document with the regional office of the 


Attorney General of Canada at Toronto, the office of the Attorney General of Canada at Ottawa or the office 
of the prosecutor retained by the Attorney General of Canada having carriage of the proceedings; and, 


End of Document 
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RULE 5 SERVICE OF DOCUMENTS 
Personal Service 


Attorney General of Ontario 


(e) 


on the Attorney General of Ontario, by leaving a copy of the documeni at the office of the Crown Attorney 
in the region, district, county or group of counties where the adjudication was made, or at the Crown Law 
Office (Criminal Law) of the Ministry of the Attorney General. 


(2) 


A person effecting personal service of a document need not produce the original document or have it in his 
or her possession. 


PRACTICE COMMENTARY 
q5.02-1 
Personal service 


The requirement of personal service was dispensed with by paragraph 47 of the August 2020 Rule amendments: 
“Where personal service is stipulated, e-mail service, in compliance with rules 5.05(4) and 5.01(6)” shall suffice “so 
long as the requirements in Rule 5.09(5) are met”. However, any material filed with the court “must indicate when 
and how service on responding parties was made”. The failure to receive “email confirmation of acceptance of 
service” electronically was not required before the Crown was entitled to assume that counsel was still acting for an 
accused where there was a good faith basis for that belief. Counsel who are no longer acting for an accused should 
promptly notify the Crown of the same.! 


Footnote(s) 


Раде 2012 
Attorney General of Ontario 


1 В. у. Commisso, [2021] O.J. No. 3824 at para. 21 (Ont. S.C.J.). 
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Where Available 
5.03 


(1) 


Where these rules or an order of the court permit service by an alternative to personal service, service 
shall be made in accordance with this rule. 


End of Document 
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RULE 5 SERVICE OF DOCUMENTS 
Alternatives to Personal Service 
Where Available 
Acceptance of Service by Solicitor 


(2) 
Service on a party who has a solicitor may be made by leaving a copy of the document with the solicitor, or 


an employee in the solicitor’s office, but service under this subrule is effective only if the solicitor endorses 
on the document or a copy of it an acceptance of service and the date of acceptance. 


(3) 


By accepting service the solicitor shall be deemed to represent to the court that the solicitor has the 
authority of his or her client to accept service. 


End of Document 
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RULE 5 SERVICE OF DOCUMENTS 
Alternatives to Personal Service 
Where Available 
Service by Mail to Last Known Address 


(4) 
Service of a document may be made by sending a copy of the document together with an acknowledgment 


of receipt card (Form 6) by mail to the last known address of the person to be served, but service by mail 
under this subrule is effective: 


(a) 


only if the acknowledgment of receipt card or a post office receipt bearing a signature that purports to be 
the signature of the person to be served is received by the sender; and, 


(b) 


on the date on which the sender first receives either receipt, signed as provided by paragraph (a). 


End of Document 
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RULE 5 SERVICE OF DOCUMENTS 
Alternatives to Personal Service 
Where Available 
Service at Place of Residence 


(5) 


Where an attempt is made to effect personal service at a person’s place of residence and for any reason 
personal service cannot be effected, the document may be served by: 


(a) 


leaving a copy, in a sealed envelope addressed to the person, at the place of residence with anyone who 
appears to be an adult member of the same household; and, 


(b) 


on the same day or the following day mailing another copy of the document to the person at the place of 
residence, 


and service in this manner is effective on the fifth day after the document is mailed. 


End of Document 
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PART I: GENERAL MATTERS [Rules 1-19] 
RULE 5 SERVICE OF DOCUMENTS 
Alternatives to Personal Service 
Where Available 


Service on a Corporation 


(6) 

Where the head office or principal place of business of a corporation cannot be found at the last address 
recorded with the Ministry of Consumer and Commercial Relations, service may be made on the 
corporation by mailing a copy of the document to the corporation at that address. 


[51/2014-5, s. 33, effective January 1, 2014.] 


End of Document 
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Substituted Service or Dispensing with Service 


Where Order May be Made 
5.04 


(1) 


Where it appears to the court that it is impractical for any reason to effect prompt personal service of a 
notice of application, notice of appeal or any other document required to be served personally or by an 
alternative to personal service under these rules, the court may make an order for substituted service 
or, where necessary in the interests of justice, may dispense with service. 


End of Document 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART I: GENERAL MATTERS [Rules 1-19] 
RULE 5 SERVICE OF DOCUMENTS 
Alternatives to Personal Service 


Substituted Service or Dispensing with Service 


Effective Date of Service 


(2) 


In an order for substituted service, the court shall specify when service in accordance with the order is 
effective. 


(3) 


Where an order is made dispensing with service of a document, the document shall be deemed to have 
been served on the date of the order for the purpose of the computation of time under these rules. 


End of Document 


Service on Solicitor of Record 
The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL PROCEEDINGS 
RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) > PARTI: GENERAL MATTERS 
[Rules 1-19] > Rule 5 Service of Documents > Alternatives to Personal Service 


CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


PART I: GENERAL MATTERS [Rules 1-19] 


RuLE 5 SERVICE OF DOCUMENTS 
Alternatives to Personal Service 


Service on Solicitor of Record 
5.05 


(1) 

Service of a document on the solicitor of record of a party may be made: 

(a) 

by mailing a copy to the solicitor’s office; 

(b) 

by leaving a copy with a solicitor or employee in the solicitor’s office; 

(c) 

by depositing a copy at a document exchange of which the solicitor is a member or subscriber, but 
service under this paragraph is effective only if the document or a copy of it and the copy deposited are 
date stamped by the document exchange in the presence of the person depositing the copy; 

(d) 

by telephone transmission of a facsimile of the document in accordance with subrule (3); or 

(e) 

by emailing a copy to the solicitor's office in accordance with subrule (4). 


(2) 
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Service of a document by depositing a copy at a document exchange under paragraph (1)(c) is effective 
on the day following the day on which it was deposited and date stamped, unless that following day is a 
holiday, in which case service is effective on the next day that is not a holiday. 


(3) 

A document that is served by telephone transmission shall include a cover page indicating: 
(a) 

the sender’s name, address and telephone number; 

(b) 

the name of the solicitor of record to be served; 

(c) 

the date and time of transmission; 

(d) 

the total number of pages transmitted, including the cover page; 

(e) 

the telephone number from which the document is transmitted; and, 

(f) 

the name and telephone number of a person to contact in the event of transmission problems. 
(4) 

Service of a document in accordance with paragraph (1)(e) is effective only if: 
(a) 

the email message includes 

(i) 

the sender’s name, address, telephone number, fax number and email address; 
(ii) 

the date and time of transmission; and 


(iii) 
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the name and telephone number of a person to contact in the event of transmission problems; and 

(b) 

the solicitor of record provides an acceptance of service by email and confirms the date of the 
acceptance. If the email acceptance is received between 4 p.m. and midnight, service is deemed to have 


been made on the following day. 


[51/2014-5, ss. 4, 33, effective January 1, 2014.] 


End of Document 
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PART I: GENERAL MATTERS [Rules 1-19] 
RuLE 5 SERVICE OF DOCUMENTS 
Alternatives to Personal Service 


Service by Mail 


Manner of Service 
5.06 


(1) 


Where a document is to be served by mail under these rules, a copy of the document shall be sent by 
prepaid first class mail or by registered or certified mail. 


End of Document 
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Alternatives to Personal Service 


Service by Mail 


Effective Date 


(2) 


Service of a document by mail, except under subrule 5.03(4), is effective on the fifth day after the document 


is mailed. 


End of Document 
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RuLE 5 SERVICE OF DOCUMENTS 
Alternatives to Personal Service 


Where Document Does Not Reach Person Served 
5.07 
Even though a person has been served with a document in accordance with these rules, the person 


may show on a motion to set aside the consequences of default, for an extension of time or in support 
of a request for an adjournment, that the document: 


(a) 
did not come to his or her notice; or, 
(b) 


came to his or her notice only at some time later than when it was served or is deemed to have been 
served. 


End of Document 
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RULE 5 SERVICE OF DOCUMENTS 


Alternatives to Personal Service 


Proof of Service 


Affidavit of Service 
5.09 


(1) 


Service of a document may be proved by an affidavit of the person who served it in Form 7. 


End of Document 
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Alternatives to Personal Service 


Proof of Service 
Sheriff's Certificate 
(2) 


Personal service or service under subrule 5.03(4) (service at place of residence) of a document by a sheriff 
or sheriff's officer may be proved by a certificate of service in Form 8. 


End of Document 
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RULE 5 SERVICE OF DOCUMENTS 
Alternatives to Personal Service 
Proof of Service 
Solicitor's of Record Admission or Acceptance 


(3) 


A solicitor of record's written admission or acceptance of service is sufficient proof of service and need not 
be verified by affidavit. 


End of Document 
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Alternatives to Personal Service 


Proof of Service 


Document Exchange 


(4) 


Service of a document under paragraph 5.05(1)(c) (document exchange) may be proved by the date stamp 
on the document or a copy of it. 


End of Document 
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RuLE 5 SERVICE OF DOCUMENTS 
Alternatives to Personal Service 
Proof of Service 


Electronic Service 


(5) 


Service of a document under subparagraph 5.01(5)(b)(iii) or paragraph 5.05(1)(e) may be proved by a 
certificate of service of the person who served the document stating that he or she: 


(a) 


has served the document by emailing a copy in accordance with subparagraph 5.01(5)(b)(iii) or subrule 
5.05(4) and has received an acceptance of service, with the date and time of the acceptance; 


(b) 

has sworn an affidavit of service containing the particulars set out in the certificate of service; 
(c) 

has kept the affidavit of service; and 

(d) 

will produce, at the request of the court or a party, the affidavit of service. 

[51/2014-5, ss. 5, 33, effective January 1, 2014.] 


PRACTICE COMMENTARY 


Раде 2012 
Electronic Service 


45.09-1 
Manner of service 
Where the opposing party takes issue with the return date of the application (as a result of alleged non-compliance 
with the Rules or otherwise), the party should nonetheless accept qualified service of the material and address the 
issue before the presiding judge.' 
45.09-2 
Proof of service 
A formal affidavit of service is not required for a document that has been served electronically by email. Instead, 
paragraph 48 of the August 2020 Rules amendments provides as follows: 
48. Proof of Service: When a document has been served by email and is being filed electronically, a formal affidavit of 
service is not required to be filed. However, the person filing the document should retain a copy of any relevant affidavit(s) 


of service and/or related documents (e.g., email confirmations) required by Rule 5.09(5) and should be prepared to produce 
such documents to the Court on request. 


Footnote(s) 


1 В. v. Hermiz, [2005] O.J. No. 1919 (Ont. S.C.J.). 


End of Document 
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PART I: GENERAL MATTERS [Rules 1-19] 


RULE 6 APPLICATIONS 


Application of the Rule 

6.01 

(1) 

Where the Criminal Code or other federal enactment to which the procedural provisions of the Criminal 
Code apply, authorizes, permits or requires that an application or motion be made to or an order or 
determination made by a judge of or presiding in the superior court of criminal jurisdiction, or a judge as 
defined in s. 552 of the Criminal Code, other than a judge presiding at trial upon an indictment, the 
application shall be commenced by a notice of application in Form 1. 


(2) 


Rules 6.01 to 6.11 apply to all proceedings commenced by a notice of application, except where these rules 
expressly provide otherwise, or a judge of this court orders otherwise. 


PRACTICE COMMENTARY 
€(6.01-1 
Applications 


All applications are governed by Rule 6.01 and following. However, there are specific Rules that apply to certain 
types of applications that counsel need to consult: 


Rule 20: Judicial Interim Release and Review Applications 
Rule 21: Release of Exhibits for Scientific Testing 

Rule 22: Applications to change the venue of trial 

Rule 23: Applications to Procure attendance of Prisoners 


Rule 24: Applications to Take Evidence on Commission 
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Rule 25: Applications for Removal as Solicitor of Record 
Rule 26: Applications for Adjournment 

Rule 27: Constitutional Issues 

Rule 30: Applications to Admit Evidence 

Rule 31: Applications to Exclude Evidence 

Rule 35: Dangerous and Long-term Offender Applications 


Publication bans Where counsel is seeking a discretionary publication ban, parties must serve and file a formal 
Notice of Application in accordance with the Rules. Additionally, effective July 1, 2014 (as amended), the moving 
party is required to give notice to the media of the request that will be made through the Superior Court of Justice 
website. This includes electronically filling out a form “Notice of Request for Publication Ban” 
(http://www. publicationban.scj-csj.ca/pubban_ request.php ГЇ). The fact of the motion will then be forwarded to 
media representatives who subscribe to the “Superior Court of Justice Publication Ban Notification Media 
Subscriber List" (http//www.publicationban.scj-csj.ca/pubban subscribe.html ГЇ). Section F of the Consolidated 
Provincial Practice Direction prescribes the procedure that must be followed for any discretionary publication ban: 
http://www. ontariocourts.ca/scj/practice/practice-directions/provincial/#F Publication Bans С? (reproduced below). 


F. Publication Bans 


Application of this Part 


107.This part applies to all civil, criminal and family proceedings in the Superior Court of Justice and to 
proceedings in the Divisional Court. 


108.This part applies to all applications or motions for discretionary publication bans. It does not apply to 
publication bans that are mandated by statute (i.e. those that either operate automatically by virtue of 
statute or that a statute provides are mandatory on request) 


Formal Notice of Application/Motion Required 


109. Unless otherwise directed by the court, any person seeking a discretionary order restricting publication of any 
Superior Court proceeding must serve and file a notice of motion or application and any supporting materials, in 
accordance with the applicable procedural rules. 


Notification of the Media 


110. Unless otherwise directed by the court, the person seeking the publication ban (the requesting party) must provide 
notice to the media of the motion/application, using the procedure set out in this section. 


111. The requesting party must complete and submit the “Notice of Request for Publication Ban” form available on the 
Superior Court of Justice website. 


112. The length of notice required for the submission of the Notice of Request for Publication Ban is the same as the 
length of notice required under the applicable procedural rules for the serving and filing of the Notice of 
Application or Notice of Motion. 


113. The information on the Notice of Request for Publication Ban will be distributed electronically to members of the 
media who have subscribed to receive notice of all publication ban applications/motions in the Superior Court. 


114. Any member of the media who wishes to receive copies of the Notices prepared and submitted under this section 
should submit a request through the Superior Court of Justice website. 


115. The requesting party may be required to produce a copy of the Notice of Request for Publication Ban to the Court 
at the hearing of the application/motion in order to establish that notice was provided in accordance with this 
section. 
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The Superior Court of Justice has also issued the following Notice (htip//www.ontariocourts.ca/scj/publication-ban- 


requests/L*): 
Publication Ban Requests in the Superior Court of Justice 


The Superior Court of Justice’s policy regarding requests for publication bans is set out in section (F) of Part V of the 
Court’s Consolidated Provincial Practice Direction. 


Any person seeking a discretionary publication ban must serve and file a formal Notice of Application/Motion, in accordance 
with the applicable procedural rules. In addition, unless otherwise directed by a judge, the person seeking the publication 
ban must provide notice to the media of the motion/application by completing and submitting the Notice of Request for 
Publication Ban form below. 
Members of the media who wish to receive copies of the Notices of Request for Publication Ban should submit a request to 
be added to the Superior Court of Justice Publication Ban Notification Media Subscriber List by completing and submitting 
the request form below. 
Resources/Documents 
Policy 
“Publication Bans”, section (F) of Part V of the Superior Court of Justice’s Consolidated Provincial Practice Direction 
Forms 
Notice of Request for Publication Ban 
Request to be added to Superior Court of Justice Publication Ban Notification Media Subscriber List 

Particulars Section 587(1) of the Criminal Code provides the statutory basis to seek particulars in relation to an 


Information. Where particulars are required, the matter should proceed by way of a pre-trial application under the 
Rules. The relevant provision and corresponding commentary from The Practitioner’s Criminal Code follows: 


6.01-2 
Severance апа joinder applications 


Section 591(3) of the Criminal Code provides a statutory basis to seek severance of the accused and or severance 
of a count. Failure to give notice of a severance application in advance of trial may lead to summary dismissal of the 
same if brought after the trial has commenced.! A pre-trial application should also be brought under the Rules 
where joinder is sought. 


Section 591 as reproduced in The Practitioner's Criminal Code together with the corresponding commentary 
follows: 


591. 


JOINDER OF COUNTS — 


(1) Subject to section 589, any number of counts for any number of offences may be joined in the same indictment, 
but the counts shall be distinguished in the manner shown in Form 4. 
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(2) EACH COUNT SEPARATE — 


Where there is more than one count in an indictment, each count may be treated as a separate indictment. 


(3) SEVERANCE OF ACCUSED AND COUNTS — 


The court may, where it is satisfied that the interests of justice so require, order 
(a) that the accused or defendant be tried separately on one or more of the counts; and 


(б) where there is more than one accused or defendant, that one or more of them be tried separately on one or 
more of the counts. 


(4) ORDER FOR SEVERANCE — 


An order under subsection (3) may be made before or during the trial but, if the order is made during the trial, 
the jury shall be discharged from giving a verdict on the counts 


(a) on which the trial does not proceed; or 
(b) in respect of the accused or defendant who has been granted a separate trial. 


(4.1) DELAYED ENFORCEMENT — 


The court may make an order under subsection (3) that takes effect either at a specified later date or on the 
occurrence of a specified event if, taking into account, among other considerations, the need to ensure 
consistent decisions, it is satisfied that it is in the interests of justice to do so. 


(4.2) DECISIONS BINDING ON PARTIES — 


Unless the court is satisfied that it would not be in the interests of justice, the decisions relating to the 
disclosure or admissibility of evidence or the Canadian Charter of Rights and Freedoms that are made before 
any order issued under subsection (3) takes effect continue to bind the parties if the decisions are made — or 
could have been made — before the stage at which the evidence on the merits is presented. 


(5) SUBSEQUENT PROCEDURE — 


The counts in respect of which a jury is discharged pursuant to paragraph (4)(a) may subsequently be 
proceeded on in all respects as if they were contained in a separate indictment. 


(6) IDEM — 


Where an order is made in respect of an accused or defendant under paragraph (3)(b), the accused or 
defendant may be tried separately on the counts in relation to which the order was made as if they were 
contained in a separate indictment. 

[R.S.C. 1985, c. C-46, s. 591; R.S.C. 1985, c. 27 (1st Supp.), s. 119; S.C. 2011, c. 16, s. 5.] 

PRECEDENTS: 


Section 591: see The Practitioner's Criminal Precedents, Sixth Edition, Document 3.8. Section 591(3)(a), see Document 
5.20. Section 591(3)(b), see Documents 5.16-5.19. 


PRACTICE NOTES 


{591-1 Scope of section 
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This section deals with severance of counts. Division of counts is dealt with in s. 590. 
Joinder of counts 


The joint trial of an indictable and summary conviction offence is not authorized by law.? An information may charge a 
Criminal Code summary conviction offence and a provincial summary conviction offence, unless prohibited by provincial 
legislation.? 


Joinder of accused 


A provincial court judge has no jurisdiction to amend an information to join the accused and a co-accused in one 
information. Crown counsel has untrammeled discretion, absent abuse of process, to decide when to proceed jointly or 
separately against accused persons.^ An indictment may join two accused even though one was ordered to stand trial and 
the other was named by way of direct indictment. A young person cannot be tried jointly with an adult.9 


Order of accused 
See 9574-1 Order of accused. 
Joint trial of separate informations 


A court may order two or more indictments or informations be tried together. The court should seek the consent of both the 
accused and the prosecution. If consent is withheld, the reasons should be explored. Whether the accused consents or not, 
joinder should only occur when, in the opinion of the court, it is in the interests of justice and the offences or accused could 
initially have been jointly charged. Summary conviction offences should be joined with indictable offences only where the 
trial on the indictable offence is to take place in provincial court." A joint trial of a provincial offence and a Criminal Code 
summary conviction criminal offence is permissible in certain circumstances.® 


The joint trial of four accused on three separate conspiracy indictments, alleging three separate conspiracies, was held 
improper.? There is no jurisdiction to combine a youth court trial with a preliminary inquiry into indictable offences alleged to 
have been committed by the accused while an adult.!? A court has no jurisdiction to try adult and young offender charges 
against the accused together in one trial." 


Severance of counts 


An application for severance should be made at the outset of the trial. There are circumstances where severance after the 
trial has started should be granted.'? The judge is required to weigh the interests of the accused and of society. The 
accused has the constitutional right to make full answer and defence and the right to a fair trial. The proper administration 
of justice requires, in general, that a multiplicity of proceedings be avoided. To obtain a separate trial, the accused must 
show the court on a balance of probabilities that the interests of justice require separate trials.!? In determining whether to 
sever counts, a trial judge should consider the factual and legal nexus between the counts; general prejudice to the 
accused; the complexity of the evidence, the accused's wish to testify on some, but not other counts; the possibility of 
inconsistent verdicts; and the desire to avoid a multiplicity of proceedings. '4 


Severance of accused 


The discretion to order separate trials for co-accused must be exercised on the basis of legal principle, including the 
principle that severance should not be ordered unless it is established that a joint trial will work an injustice to the accused. 
Antagonistic defences, disparate quantity or quality of evidence, and inaccessibility of the co-accused's evidence are 
traditional bases for severance of accused. The mere assertion of a "cut throat defence" by the accused is not sufficient to 
warrant separate trials.!5 If it appears that the evidence at the joint trial of two alleged co-conspirators is substantially 
stronger against one than the other, it is best to direct the separate trial of each. Similarly where the prosecution evidence 
includes a damaging confession made by one accused that is inadmissible in law against the other.!6 Separate trials are 
required where a joint trial would deprive one accused of the benefit of the evidence of his co-accused, where the co- 
accused's evidence might reasonably affect the verdict.!? It is erroneous for a trial judge to refuse an accused's severance 
application based upon the desire to compel a co-accused to testify by reaching negative conclusion regarding the co- 
accused's credibility. That issue is for the jury.!? 
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{591-2 Forum 


While an indictment is preferred only when it is lodged with the trial judge, the indictment may be preferred 
once the trial judge has been assigned by lodging it with the judge. Then the assigned trial judge can 
entertain applications by the accused which should be heard by the trial judge, such as for severance of 
counts.'? 


{6.01-3 
Sections 278.1 to 278.9 of Criminal Code (third party records) 


Where an accused is charged with an enumerated offence (generally a sexual offence) there is a statutory 
procedure which outlines the basis upon which the accused can apply for the production of certain third party 
records (whether they are in the possession of the Crown or in the possession of the police). As a threshold issue, 
the accused must establish “likely relevance”. Sections 278.1 to 278.9 of the Criminal Code contain a 
comprehensive scheme that applies. The relevant statutory provisions and the corresponding commentary from 
The Practitioner’s Criminal Code are as follows: 


278.1 
DEFINITION OF RECORD — 


For the purposes of sections 278.2 to 278.92, record means any form of record that contains personal information for 
which there is a reasonable expectation of privacy and includes medical, psychiatric, therapeutic, counselling, education, 
employment, child welfare, adoption and social services records, personal journals and diaries, and records containing 
personal information the production or disclosure of which is protected by any other Act of Parliament or a provincial 
legislature, but does not include records made by persons responsible for the investigation or prosecution of the offence. 


[S.C. 1997, c. 30, s. 1; S.C. 2018, c. 29, s. 23] 
GLOSSARY: 
"record" 


PRACTICE NOTES 


q278.1-1 “Record” 


Police occurrence reports relating to complainants but “unrelated to the sex offences with which accused is 
charged are private records” within the definition of s. 278.1, and production is subject to those limitations.2° A 
Sexual Assault Evidence Kit is not a “record” under s. 278.1 of the Criminal Code.?! Emails that had been 
exchanged between the complainant and the accused are not “records” within s. 278.1,2 nor are WhatsApp 
messages,?? text messages,?^ chat room messages? or Facebook теѕѕадеѕ.26 A complainant’s medical 
records remain private “records” within s. 278.1 notwithstanding a signed police маімег.27 The section has no 
application to oral communications.?8 


1278.1-2 Procedure 
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The Criminal Code is silent as to the procedure to determine whether something is or is not a “record” to 
which these provisions apply. The complainant is not a party to that determination. If a document is not a 
record, the defence retains exclusive access to use as they see fit. The Crown gets a description of the 
evidence sufficient to allow it to argue the issue. The court may examine the document. In assessing whether 
a complainant has a reasonable expectation of privacy in a particular document, the court must consider both 
the content of the document and the circumstances or context in which the document was created and how it 
came into the possession of the accused.?? It has been suggested that the following procedure be followed 
where the defence has material in its possession or control relating to a complainant, which it intends to 
adduce, and for which it is not clear whether it would amount to a "record" as defined in s. 278.1: 


1. The accused must bring an application seeking a ruling from the court as to whether or not the material is a 
"record" as defined by s. 278.1 of the Criminal Code; 


2. In the application, the accused must summarize the content of the material in order to provide the Crown with 
sufficient knowledge upon which to make the argument. Some suggested information that will likely be 
necessary, may include, but is not limited to the following: 


a. The nature and type of material—i.e.: text message, email, photograph, social media post; 


b. Identify all parties privy to the material or expected to be privy to the material, i.e. parties to the 
communication in text messages; 


c. The nature of the relationship between the parties at the time of the communication and at the time of the 
application; 


d. Identify how and when the material came into the possession of the accused; 
e. The time of the creation of the material; 
f. The time period covered by the material; 


g. The knowledge of the parties sharing the material at the time; in other words, identify whether the parties 
knew the material was being shared and who it was being shared with; 


h. The purpose for which the material was provided to the accused; 


i. Whether the material includes any information that might be typically contained in any of the items listed 
in s. 278.1; 


j. Апу suggestion in the material that the information will be kept private, or alternatively, any suggestion in 
the material that the information can be shared; 


k. Whether the material includes any information that could constitute other "sexual activity" for the 
purposes of s. 276 of the Criminal Code; 


3. The accused is not required to disclose the actual material to the Crown or to the complainant until a 
determination is made as to whether the material is a record; 


4. The accused shall provide the material to the court in a sealed envelope and that sealed envelope shall be 
made an exhibit at the hearing of the application; 


5. The judge hearing the application will determine whether the court needs to review the material in order to 
assess whether a reasonable expectation of privacy exists and therefore the material is a "record" as defined 
by the Criminal Code; 


6. Once the court has reviewed the records, it may supplement the summary if it feels that some further 
information is required to allow the Crown to make submissions; 


7. The complainant is not entitled to notice of these proceedings and is not entitled to participate in this phase of 
the proceedings; 


8. This hearing should be conducted in camera, and there should be a publication ban.39 


1278.1-3 Charter of Rights 
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The definition of “record” is not so overly broad that it is unconstitutional.?! 
278.2 


PRODUCTION OF RECORD TO ACCUSED — 


(1) Except in accordance with sections 278.3 to 278.91, no record relating to a complainant or a witness shall be 
produced to an accused in any proceedings in respect of any of the following offences or in any proceedings in 
respect of two or more offences at least one of which is any of the following offences: 


(a) an offence under section 151, 152, 153, 153.1, 155, 160, 170, 171, 172, 173, 213, 271, 272, 273, 279.01, 
279.011, 279.02, 279.03, 286.1, 286.2 or 286.3; or 


(b) any offence under this Act, as it read at any time before the day on which this paragraph comes into force, if 
the conduct alleged involves a violation of the complainant's sexual integrity and that conduct would be an 
offence referred to in paragraph (a) if it occurred on or after that day. 


(2) APPLICATION OF PROVISIONS — 
Section 278.1, this section and sections 278.3 to 278.91 apply where a record is in the possession or control 
of any person, including the prosecutor in the proceedings, unless, in the case of a record in the possession 


or control of the prosecutor, the complainant or witness to whom the record relates has expressly waived the 
application of those sections. 


(3) DUTY OF PROSECUTOR TO GIVE NOTICE — 


In the case of a record in respect of which this section applies that is in the possession or control of the 
prosecutor, the prosecutor shall notify the accused that the record is in the prosecutor's possession but, in 
doing so, the prosecutor shall not disclose the record's contents. 

[5.С. 1997, c. 30, s. 1; S.C. 1998, c. 9, s. 3; S.C. 2014, с. 25, ss. 17, 48; S.C. 2015, c. 13, s. 5; S.C. 2019, c. 25, s. 102.] 


GLOSSARY: 

"complainant" 

PRECEDENTS: 

Section 278.2(1): see The Practitioner's Criminal Precedents, Sixth Edition, Document 1.21. 


PRACTICE NOTES 


4278.2-1 Application of section 


These provisions apply even to property of which the complainant has lost possession.?? The fact that а 

complainant or witness has allowed the Crown or the police to obtain or review his or her records does not, 

without more, constitute a waiver for the purpose of s. 278.2(2).?? These provisions apply even to records of 

joint counselling sessions at which the accused was present along with the complainant.?^ These provisions 

do not apply to records already in the possession of the accused, or to cross-examination of a complainant.35 
Charter of Rights 


The definition of “record” is not so overly broad that it is unconstitutional.36 
Duty on prosecutor 


In order to give meaning and substance to s. 278.2(3), the prosecutor must not only notify the accused of the existence of a 
potentially relevant record, but also disclose the general nature of the record. That may simply be a description of the 
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record as one of the example categories listed in Code s. 278.1. The court action number or information number of other 
ongoing prosecutions involving the complainant is not a record as contemplated in s. 278.1. There is no expectation of 
privacy associated with that information.37 


4278.2-2 Related provisions 


"Record" is defined in s. 278.1. The application for production and the hearing that follows are dealt with in ss. 
278.3 through 278.91. 

278.3 

APPLICATION FOR PRODUCTION — 


(1) An accused who seeks production of a record referred to in subsection 278.2(1) must make an application to the 
judge before whom the accused is to be, or is being, tried. 


(2) NO APPLICATION IN OTHER PROCEEDINGS — 


For greater certainty, an application under subsection (1) may not be made to a judge or justice presiding at 
any other proceedings, including a preliminary inquiry. 


(3) FORM AND CONTENT OF APPLICATION — 


An application must be made in writing and set out 


(a) particulars identifying the record that the accused seeks to have produced and the name of the person who 
has possession or control of the record; and 


(b) the grounds on which the accused relies to establish that the record is likely relevant to an issue at trial or to 
the competence of a witness to testify. 


(4) INSUFFICIENT GROUNDS — 


Any one or more of the following assertions by the accused are not sufficient on their own to establish that 
the record is likely relevant to an issue at trial or to the competence of a witness to testify: 


(a) that the record exists; 


(b) that the record relates to medical or psychiatric treatment, therapy or counselling that the complainant or 
witness has received or is receiving; 


с) that the record relates to the incident that is the subject-matter of the proceedings; 


( 
(d) that the record may disclose a prior inconsistent statement of the complainant or witness; 
(e) that the record may relate to the credibility of the complainant or witness; 

( 


f) that the record may relate to the reliability of the testimony of the complainant or witness merely because the 
complainant or witness has received or is receiving psychiatric treatment, therapy or counselling; 


g) that the record may reveal allegations of sexual abuse of the complainant by a person other than the accused; 
h) that the record relates to the sexual activity of the complainant with any person, including the accused; 


( 
( 
(i) that the record relates to the presence or absence of a recent complaint; 
(j) that the record relates to the complainant's sexual reputation; or 

( 


k) that the record was made close in time to a complaint or to the activity that forms the subject-matter of the 
charge against the accused. 


(5) SERVICE OF APPLICATION AND SUBPOENA — 
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The accused shall serve the application on the prosecutor, on the person who has possession or control of 
the record, on the complainant or witness, as the case may be, and on any other person to whom, to the 
knowledge of the accused, the record relates, at least 60 days before the hearing referred to in subsection 
278.4(1) or any shorter interval that the judge may allow in the interests of justice. The accused shall also 
serve a subpoena issued under Part XXII in Form 16.1 on the person who has possession or control of the 
record at the same time as the application is served. 


(69 SERVICE ON OTHER PERSONS — 


The judge may at any time order that the application be served on any person to whom the judge considers 
the record may relate. 


TRANSITIONAL PROVISION 


* Note: S.C. 2015, c. 13, s. 37, effective July 23, 2015, contained the following transitional provision: 


37. HEARING — SUBSECTION 278.3(5) — Subsection 278.3(5) of the Act, as that subsection read immediately before the 
day on which section 6 of this Act comes into force, continues to apply in respect of any hearing referred to in that 
subsection that takes place on that day or within 14 days after that day. 


[S.C. 1997, c. 
GLOSSARY: 


"complainant" 


30, s. 1; S.C. 2015, c. 13, s. 6; S.C. 2018, c. 29, s. 24.] 


PRECEDENTS: 


Section 278.3(5): see The Practitioner's Criminal Precedents, Sixth Edition, Document 1.21. 


PRACTICE NOTES 


4278.3-1 


Likely relevance 


The accused is required to point to case-specific evidence or information to show that the record is likely 
relevant to an issue at trial or the competence of a witness to testify.2® Where confidential records are shown 
to contain statements made by a complainant to a therapist on matters potentially relevant to the 
complainant’s credibility, those records will pass the likely relevance threshold only if there is some basis for 
concluding that the statements have some potential to provide the accused with some added information not 
already available to the defence or have some potential impeachment value.?? Likely relevance in regard to 
therapy records was found where there was a change in the complainant's evidence which took place with 
intervening therapy as a possible source^? or where there is an evidentiary basis adduced that the records 
may reveal counselling influence resulting in “false memories".^! The Crown has a constitutional obligation to 
disclose to the court and the accused whether any of the third-party complainant records in its possession are 
likely relevant to an issue at trial or to the competence of a witness to testify for the purpose of an application 
for production.^? Section 278.3(4)(e) of the Criminal Code does not preclude access to third party records that 
are relevant only to a question of credibility.43 


Charter of Rights 


These provisions have been declared constitutional.*4 


4278.3-2 


Application of procedures 
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These procedures only apply to allow production in trial proceedings. However, at the preliminary hearing 
questions may be asked about the contents of a record, such as a diary, to provide a basis for an application 
under s. 278.3.^ There is no absolute bar to questions about the contents of a private record. These 
procedures apply to records to be tendered as fresh evidence on an appeal.*® An accused charged with 
sexual offences can access psychiatric reports about the mental health of the complainant, when those 
reports have been made exhibits in earlier, unrelated criminal proceedings against the complainant.*” 

278.4 


HEARING IN CAMERA — 


(1) The judge shall hold a hearing in camera to determine whether to order the person who has possession or control 
of the record to produce it to the court for review by the judge. 


(2 PERSONS WHO MAY APPEAR AT HEARING — 


The person who has possession or control of the record, the complainant or witness, as the case may be, 
and any other person to whom the record relates may appear and make submissions at the hearing, but they 
are not compellable as witnesses at the hearing. 


(2.1) RIGHT TO COUNSEL — 


The judge shall, as soon as feasible, inform any person referred to in subsection (2) who participates in the 
hearing of their right to be represented by counsel. 


(3 COSTS— 


No order for costs may be made against a person referred to in subsection (2) in respect of their participation 
in the hearing. 
[S.C. 1997, c. 30, s. 1; S.C. 2015, c. 13, s. 7.] 


GLOSSARY: 
"complainant" 
278.5 


JUDGE MAY ORDER PRODUCTION OF RECORD FOR REV-IEW — 


(1) The judge may order the person who has possession or control of the record to produce the record or part of the 
record to the court for review by the judge if, after the hearing referred to in subsection 278.4(1), the judge is 
satisfied that 


(a) the application was made in accordance with subsections 278.3(2) to (6); and 


(b) the accused has established that the record is likely relevant to an issue at trial or to the competence of a 
witness to testify; and 


(c) the production of the record is necessary in the interests of justice. 


(2 FACTORS TO BE CONSIDERED — 


In determining whether to order the production of the record or part of the record for review pursuant to 
subsection (1), the judge shall consider the salutary and deleterious effects of the determination on the 
accused's right to make a full answer and defence and on the right to privacy, personal security and equality 
of the complainant or witness, as the case may be, and of any other person to whom the record relates. In 
particular, the judge shall take the following factors into account: 


(a) the extent to which the record is necessary for the accused to make a full answer and defence; 


(b) the probative value of the record; 
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c) the nature and extent of the reasonable expectation of privacy with respect to the record; 
d) whether production of the record is based on a discriminatory belief or bias; 
e) the potential prejudice to the personal dignity and right to privacy of any person to whom the record relates; 
f) society's interest in encouraging the reporting of sexual offences; 


9) society's interest in encouraging the obtaining of treatment by complainants of sexual offences; and 


pr 


h) the effect of the determination on the integrity of the trial process. 


[S.C. 1997, с. 30, s. 1; S.C. 2015, c. 13, s. 8.] 


GLOSSARY: 


"complainant" 


PRACTICE NOTES 


q278.5-1 Application of section 


Trial judges retain a broad discretion under s. 278.5(1) to order production. If a record is established to be 
“likely relevant” and, after considering the various factors, the judge is left uncertain about whether its 
production is necessary to make full answer and defence, then the judge should rule in favour of inspecting 
the document. Section 278.5(2) does not require that the judge engage in a conclusive and in-depth 
evaluation of each of the factors. While the s. 278.5(2) factors are relevant, in the final analysis the judge is 
free to make whatever order is necessary in the interests of justice — a mandate that includes all of the 
applicable “principles of fundamental justice” at stake. Along with the other enumerated factors, courts should 
consider whether the search for truth would be advanced by the production of the records in question; that is, 
the question is whether the material in question would introduce discriminatory biases and beliefs into the 
fact-finding process.^? An informed consent by the complainant to release personal records within the ambit 
of s. 278 of the Criminal Code ends the application and the court need not vet the records under s. 278.5.4? 


Charter of Rights 


The section is constitutional.59 


278.6 


REVIEW OF RECORD BY JUDGE — 


(1) 


(2) 


(3) 


Where the judge has ordered the production of the record or part of the record for review, the judge shall review it 
in the absence of the parties in order to determine whether the record or part of the record should be produced to 
the accused. 


HEARING IN CAMERA — 


The judge may hold a hearing in camera if the judge considers that it will assist in making the determination. 


PROVISIONS RE HEARING — 


Subsections 278.4(2) to (3) apply in the case of a hearing under subsection (2). 


[S.C. 1997, c. 30, s. 1; S.C. 2015, c. 13, s. 9.] 


PRACTICE NOTES 


4278.6-1 Hearing procedure 


The court has a discretion to determine the essential nature and scope of the in camera hearing under s. 
278.6(2). However, the discretion must be exercised in a way that is (a) consistent with s. 278.4(2) of the 


278.7 
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Criminal Code and (b) is fundamentally fair, given the legislative and constitutional context of the in camera 
hearing. Regard must be had for the rights of the complainant to privacy and equality as well as the societal 
interest in the reporting of sexual assault offences and the obtaining of effective treatment by sexual assault 
victims. These factors must be balanced with the right of the accused to make full answer and defence when 
determining what is a fundamentally fair procedure in the in camera hearing. The answer may vary with the 
circumstances of the case. The discretion may be exercised in any one of several ways. The court may 
provide a summary of the material aspects of the records to the parties and invite them, with the assistance 
of counsel, to make submissions on the issues raised under s. 278.7. Alternatively, it may be appropriate for 
the court to produce the records themselves to counsel of record on the condition that they not be disclosed, 
directly or indirectly, to their principals, including the accused. Permission could be expressly given to consult 
with retained experts. The effect of such an order would be to permit counsel of record, as officers of the 
court, to assist the court on issues requiring expertise to resolve fairly and accurately. Photocopying of extra 
copies could be prohibited. The hearing consequential to any such production would be in camera. The 
accused would be present for the in camera hearing." 


JUDGE MAY ORDER PRODUCTION OF RECORD TO ACCUS-ED — 


(1) 


(4) 


(5) 


Where the judge is satisfied that the record or part of the record is likely relevant to an issue at trial or to the 
competence of a witness to testify and its production is necessary in the interests of justice, the judge may order 
that the record or part of the record that is likely relevant be produced to the accused, subject to any conditions 
that may be imposed pursuant to subsection (3). 


FACTORS TO BE CONSIDERED — 


In determining whether to order the production of the record or part of the record to the accused, the judge 
shall consider the salutary and deleterious effects of the determination on the accused's right to make a full 
answer and defence and on the right to privacy, personal security and equality of the complainant or witness, 
as the case may be, and of any other person to whom the record relates and, in particular, shall take the 
factors specified in paragraphs 278.5(2)(a) to (h) into account. 


CONDITIONS ON PRODUCTION — 


If the judge orders the production of the record or part of the record to the accused, the judge may impose 
conditions on the production to protect the interests of justice and, to the greatest extent possible, the privacy, 
personal security and equality interests of the complainant or witness, as the case may be, and of any other 
person to whom the record relates, including, for example, the following conditions: 


(a) that the record be edited as directed by the judge; 
(b) that a copy of the record, rather than the original, be produced; 


(c) that the accused and counsel for the accused not disclose the contents of the record to any other person, 
except with the approval of the court; 


(d) that the record be viewed only at the offices of the court; 


(e) that no copies of the record be made or that restrictions be imposed on the number of copies of the record that 
may be made; and 


(f) that information regarding any person named in the record, such as their address, telephone number and 
place of employment, be severed from the record. 


COPY TO PROSECUTOR — 


Where the judge orders the production of the record or part of the record to the accused, the judge shall 
direct that a copy of the record or part of the record be provided to the prosecutor, unless the judge 
determines that it is not in the interests of justice to do so. 


RECORD NOT TO BE USED IN OTHER PROCEEDINGS — 
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The record or part of the record that is produced to the accused pursuant to an order under subsection (1) 
shall not be used in any other proceedings. 


(6) RETENTION OF RECORD BY COURT — 


Where the judge refuses to order the production of the record or part of the record to the accused, the record 
or part of the record shall, unless a court orders otherwise, be kept in a sealed package by the court until the 
later of the expiration of the time for any appeal and the completion of any appeal in the proceedings against 
the accused, whereupon the record or part of the record shall be returned to the person lawfully entitled to 
possession or control of it. 

[S.C. 1997, c. 30, s. 1; S.C. 2015, с. 13, s. 10.] 

PRACTICE NOTES 


4278.7-1 Application of section 


Trial judges are only asked to "take into account" the factors listed in s. 278.5(2) when determining whether 
production of part or all of the impugned record to the accused is necessary in the interest of justice, s. 
278.7(1). They are not required to rule conclusively on each of the factors nor are they required to determine 
whether factors relating to the privacy and equality of the complainant or witness "outweigh" factors relating to 
the accused's right to full answer and defence.5? 

278.8 

REASONS FOR DECISION — 


(1) The judge shall provide reasons for ordering or refusing to order the production of the record or part of the record 
pursuant to subsection 278.5(1) or 278.7(1). 


(2 RECORD OF REASONS — 


The reasons referred to in subsection (1) shall be entered in the record of the proceedings or, where the 
proceedings are not recorded, shall be provided in writing. 
[S.C. 1997, c. 30, s. 1.] 


278.9 


PUBLICATION PROHIBITED — 
(1) No person shall publish in any document, or broadcast or transmit in any way, any of the following: 
(a) the contents of an application made under section 278.3; 


(b) any evidence taken, information given or submissions made at a hearing under subsection 278.4(1) or 
278.6(2); or 


(c) the determination of the judge pursuant to subsection 278.5(1) or 278.7(1) and the reasons provided pursuant 
to section 278.8, unless the judge, after taking into account the interests of justice and the right to privacy of 
the person to whom the record relates, orders that the determination may be published. 


(2 OFFENCE— 


Every person who contravenes subsection (1) is guilty of an offence punishable on summary conviction. 
[S.C. 1997, c. 30, s. 1; S.C. 2005, с. 32, s. 14.] 


PRACTICE NOTES 
q278.9-1 Procedure 


This is exclusively a summary conviction offence. 
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Particulars 


587. 


WHAT MAY BE ORDERED — 


(1) A court may, where it is satisfied that it is necessary for a fair trial, order the prosecutor to furnish 
particulars and, without restricting the generality of the foregoing, may order the prosecutor to furnish 
particulars 


(a) of what is relied on in support of a charge of perjury, the making of a false oath or a false statement, 
fabricating evidence or counselling the commission of any of those offences; 


(b) of any false pretence or fraud that is alleged; 
(c) of any alleged attempt or conspiracy by fraudulent means; 


(d) setting out the passages in a book, pamphlet, newspaper or other printing or writing that are relied on 
in support of a charge of selling or exhibiting an obscene book, pamphlet, newspaper, printing or 
writing; 

(e) further describing any writing or words that are the subject of a charge; 

(f) further describing the means by which an offence is alleged to have been committed; or 

(g) further describing a person, place or thing referred to in an indictment. 


(2) REGARD TO EVIDENCE — 


For the purpose of determining whether or not a particular is required, the court may give consideration 
to any evidence that has been taken. 


(3) PARTICULAR — 


Where a particular is delivered pursuant to this section, 


(a) acopy shall be given without charge to the accused or his counsel; 
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(b) the particular shall be entered in the record; and 


(c) the trial shall proceed in all respects as if the indictment had been amended to conform with the 


particular. 


[R.S.C. 1985, c. C-46, s. 587; R.S.C. 1985, с. 27 (1st Supp.), s. 7.] 


PRECEDENTS: 


Section 587: see The Practitioner's Criminal Precedents, Sixth Edition, Documents 5.23, 5.24. 


PRACTICE NOTES 
587-1 Scope of section 


Securing additional detail in relation to a valid count is a matter for particulars.! The function of 
particulars is to give further information to the accused of what the prosecution intends to prove against 
him, so that the accused may have a fair trial. It is not the function of particulars to rectify an invalid 
count, by supplying what should have already appeared in the count.? Particulars under s. 587 become 
part of the charge itself and must be proved.? 


Not particulars 


The prosecution's opening address does not constitute particulars.^ The prosecution's theory of the case is not the 
same as particulars.» Information provided regarding incidents in which the prosecution alleged the accused was 
personally involved, and which they alleged constituted major overt acts showing his participation in a conspiracy 
did not constitute particulars.$ 


Timing 


There is no power in a justice to order the furnishing of particulars at a preliminary inquiry." 


Footnote(s) 


1 
2 
3 


А. v. Colgan (1987), 61 С.Н. (За) 290, 38 C.C.C. (За) 576, [1987] S.C.J. No. 90 (S.C.C.). 
А. v. Buck (1932), 57 C.C.C. 290, [1932] O.J. No. 398 (Ont. C.A.). 


R. v. Groot (1998), 129 C.C.C. (За) 293, [1998] O.J. No. 3674 (Ont. C.A.); R. v. Saunders, [1990] 1 S.C.R. 1020, [1990] 
S.C.J. No. 22 (S.C.C.); Н. v. Valle-Quintero, [2002] O.J. No. 4107 (Ont. C.A.); Н. v. Clyke, [2002] O.J. No. 5319 (Ont. 


C.A.). But see R. v. Vezina, [1986] 1 S.C.R. 2, [1986] S.C.J. No. 2 (S.C.C.). 


А. v. Bengert (1980), 15 C.R. (3d) 114, [1980] B.C.J. No. 721 (B.C.C.A.); Н. v. Govedarov (1974), 25 C.R.N.S. 1, 16 
C.C.C. (2d) 238, [1974] O.J. No. 1837 (Ont. C.A.). 


R. v. McCune (1998), 131 C.C.C. (За) 152, 21 С.А. (5th) 247, [1998] В.С... No. 2925 (B.C.C.A.). 
А. v. May (1984), 13 C.C.C. (За) 257, [1984] О.Ј. No. 113 (Ont. C.A.). 


R. v. Hynes (2001), 159 C.C.C. (За) 359, 47 C.R. (5th) 278, [2001] S.C.J. No. 80 (S.C.C.); В. v. Chew, [1968] 2 C.C.C. 
127, [1967] O.J. No. 1092 (Ont. C.A.). 
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PART I: GENERAL MATTERS [Rules 1-19] 
RULE 6 APPLICATIONS 
Applications — To Whom to be Made 


6.02 


Applications shall be made to a judge of the court in the county, district or region where the criminal 
proceedings to which the application relates are being or are to be heard. 
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RULE 6 APPLICATIONS 
Service of Notice 


General Rule re Service 
6.04 


(1) 
The notice of application shall be served on all parties in accordance with rule 5 and, where there is 


uncertainty whether anyone else should be served, the applicant may make a motion without notice to a 
judge for an order for directions. 
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RULE 6 APPLICATIONS 
Service of Notice 


Filing Proof of Service 


(2) 


The notice of application in Form 1 and any other supporting materials required by the Code, other statutes 
or these rules, or ordered by a judge of the court, together with proof of service, shall be filed in the office 
of the clerk of the court in the place where the application is to be heard, not later than thirty (30) days 
before the date of the hearing of the application, unless otherwise ordered by a judge of the court, or 
unless subrule 20.04(1) applies. 


[51/2014-5, s. 6, effective January 1, 2014.] 
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Application Record 
6.05 


(1) 
Unless otherwise ordered by a judge of the court or otherwise provided by these rules, an applicant 


shall serve on every other party and file an application record in accordance with subrule (2), not later 
than thirty (30) days before the date of the hearing of the application. 


(2) 


The applicant’s application record shall contain, in consecutively numbered pages arranged in the 
following order: 


(a) 


a table of contents describing each document, including each exhibit, by its nature and date and, in the 
case of an exhibit, by exhibit number or letter; 


(b) 

a copy of the notice of application; 

(c) 

a copy of the indictment to which the application relates; 
(d) 


a copy of all affidavits and other material served by the applicant and any party other than the 
respondent for use on the application; 
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(e) 


a list of all relevant transcripts of evidence in chronological order, but not necessarily the transcripts 
themselves; and 


(f) 


a copy of any other material in the court file that is necessary for the hearing of the application. 
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Respondent’s Application Record 


(3) 
Where the respondent seeks to rely on material other than that filed by the applicant, the respondent shall 


serve on every other party and file a respondent’s application record in accordance with subrule 6.05(4), 
not later than ten (10) days before the date of the hearing of the application. 


(4) 


The respondent’s application record shall contain, in consecutively numbered pages arranged in the 
following order: 


(a) 


a table of contents describing each document, including each exhibit, by its nature and date and in the 
case of an exhibit, by exhibit number or letter; and 


(b) 


a copy of any material to be used by the respondent on the application and not included in the application 
record, 


and the respondent’s application record shall be filed, with proof of service, in the court office where the 
application is to be heard, not later than ten (10) days before the date of the hearing of the application. 
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Documents May be Filed as Part of Record 


(5) 
Any documents served by a party for use on an application may be filed, together with proof of service, as 


part of the party’s application record and need not be filed separately if the record is filed within the time 
prescribed for filing the notice or other material. 
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Transcript of Evidence 


(6) 


A party who intends to refer to a transcript of evidence at the hearing of an application shall file a copy of 
the transcript as provided by rule 4.08. 
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(7) 


Unless otherwise ordered by a judge of the court, books of authorities in accordance with rule 32 are 
required and shall be served and filed within the time limits described in subrules (1) and (3). 
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Factums 


(8) 


Unless otherwise ordered by a judge of the court, or required by these rules, factums are not required for 
applications made under this rule. 


(9) 


Where a judge orders or these rules require that factums be served and filed on an application, the factums 
shall comply with rule 33 and be served and filed within the time limits described in subrules (1) and (3), 
unless otherwise ordered by a judge of the court. 


[51/2014-5, ss. 7, 32, effective January 1, 2014.] 
PRACTICE COMMENTARY 

{6.05-1 

Ordering of transcripts 


Delays in ordering necessary transcripts and the ensuing delay in obtaining those transcripts generally marks lack 
of diligence and will be relevant in assessing whether there should be an abridgment of time to comply with the 
rules.’ Generally, an abridgment of time will only be granted where it would not prejudice the responding party and 
justice could still be done.? The failure to provide necessary transcripts for the hearing of the application (particularly 
in the context of a section 11(b) Charter application may lead to a dismissal of the application.? Where transcripts 
have been ordered in a timely fashion but are not available, an application should consider alternatives including: 
producing an affidavit summarizing events; attempting to settle on an agreed statement of facts; or applying to the 
court for directions.^ Where the parties are on “соттоп ground" the court may draw the reasonable inference that 
their descriptions of the events are accurate in the absence of a transcript.» However, in some circumstances, 
where there is a dispute as to what happened, only the transcript of the proceeding will suffice and the accused 
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should not be faulted for the delay in obtaining the transcript if ordered with diligence. On June 9, 2014, the 
Ministry of the Attorney General implemented a new model of producing court transcripts in Ontario. Counsel must 
now contact an independent authorized court transcriptionist from the list of Authorized Court Transcriptionists for 
Ontario, available online: htto:/www.courttranscriptontario.ca/home/home ГЇ, and arrange for the transcripts to be 
prepared. The ability to privately contract for the production of transcripts should reduce delays in having transcripts 
produced. 


{6.05-2 
Statements voluntary for all purposes 


Where the Crown has brought an application to have statements made by an accused declared voluntary, the 
Crown is not bound to only use those statements for the stated purpose for which they sought the ruling. It is open 
to the Crown, having obtained a ruling declaring the statements voluntary, to decide to substantively admit the 
statements even where they originally advised counsel for the accused they would only use them, if necessary, for 
the purpose of cross-examining the accused.’ However, there is a point when the Crown should be held to the 
position it has advanced throughout the proceedings where the accused starts to “meet the case”, although the 
question of where that point is reached is not always clear.® 


Footnote(s) 

1 R.v. Djevdet, [1998] O.J. No. 3983 (Ont. Gen. Div.). 
R. v. Emsley,[1993] O.J. No. 2765 (Ont. Gen. Div.). 
Н. v. Djevdet, [1998] O.J. No. 3983 (Ont. Gen. Div.). 
R. v. Djevdet, [1998] O.J. No. 3983 (Ont. Gen. Div.). 


R. v. Yau, [2010] O.J. No. 5328, 2010 ONSC 5660 (Ont. S.C.J.); Н. v. Needham, [2005] O.J. No. 2538 (Ont. S.C.J); В. 
v. Richards, [2007] O.J. No. 1483 (Ont. S.C.J.); R. v. Babra, [2007] O.J. No. 4071 (Ont. C.J.); R. v. Stevens, [2011] O.J. 
No. 3997 (Ont. S.C.J.). 


6 R.v. М. (R.), [2003] O.J. No. 2055 (Ont. S.C.J.). 
т  H.v.C. (L), [2010] O.J. No. 5 (Ont. S.C.J.). 


8 R. ү. Horan, [2008] O.J. No. 3167, 2008 ONCA 589 (Ont. C.A.); R. v. R. (J.S.), [2008] O.J. No. 5626, 237 C.C.C. (За) 
326 (Ont. S.C.J.); Н. v. P. (M.B.), [1994] S.C.J. No. 27, [1994] 1 S.C.R. 555 (S.C.C.). 
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Place of Hearing 
6.06 


(1) 


Unless otherwise ordered by a judge of the court, an application to which this rule applies shall be 
heard and determined by a judge of the court in the county or district in which the trial or other 
proceedings to which the application relates are being or are to be held. 
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Place of Hearing 
Date of Hearing 


(2) 


Unless otherwise ordered by a judge of the court, applications shall be heard on a date and at a time fixed 
by the Registrar on notice to all parties or their solicitors of record. 
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General Rule: Evidence by Affidavit 
6.07 


(1) 
Evidence on an application may be given by affidavit in Form 4 and in accordance with rule 4.06, unless 


the Criminal Code or other applicable statute provides, or a judge of the court orders otherwise in 
accordance with rule 2.01. 
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PART I: GENERAL MATTERS [Rules 1-19] 


RULE 6 APPLICATIONS 
The Hearing of Applications 
Evidence on Applications 
Service and Filing of Affidavit 


(2) 
Where an application is made on notice, the affidavits on which the application is founded shall be served 


with the notice of application and shall be filed with proof of service in the court office in the place where 
the motion or application is to be heard in accordance with subrule 6.05(1). 


(3) 
All affidavits to be used at the hearing in opposition to an application or in reply shall be served and filed 


with proof of service in the court office in the place where the application is to be heard in accordance with 
subrule 6.05(3). 
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PART I: GENERAL MATTERS [Rules 1-19] 


RULE 6 APPLICATIONS 
The Hearing of Applications 
Evidence on Applications 
Cross-Examination on Affidavit 


(4) 
Subject to the Code or any other applicable statute or rule of law, an affiant may be cross-examined on his 
or her affidavit at the office of a special examiner in sufficient time in advance of the return date of the 
application to permit a transcript of the cross-examination to be served on all parties and filed within the 
time limits described in subrules 6.05(1) and (3), unless otherwise ordered by a judge of the court. 
[51/2014-5, ss. 8, 32, effective January 1, 2014.] 
PRACTICE COMMENTARY 
€(6.07-1 
Counsel’s affidavit 
The lawyer who is appearing on the application should not submit his or her own affidavit in support of the 
application.’ It is only non-contentious matters that should be included in an affidavit on the basis of “information 
and belief.” Rule 5.2 of the Law Society of Ontario's Rules of Professional Conduct similarly prohibits counsel from 
submitting an affidavit on contentious matters: 

SECTION 5.2 THE LAWYER AS WITNESS 

Submission of Evidence 


5.2-1 A lawyer who appears as advocate shall not testify or submit their own affidavit evidence before the tribunal unless 


(a) permitted to do so by law, the tribunal, the rules of court or the rules of procedure of the tribunal, or 


Раде 2012 
Cross-Examination on Affidavit 


(b) the matter is purely formal or uncontroverted. 
[Amended - October 2014] 
Commentary 


[1] A lawyer should not express personal opinions or beliefs or assert as a fact anything that is properly subject to legal 
proof, cross-examination, or challenge. The lawyer should not in effect appear as an unsworn witness or put the lawyer’s 
own credibility in issue. The lawyer who is a necessary witness should testify and entrust the conduct of the case to another 
lawyer. There are no restrictions on the advocate’s right to cross-examine another lawyer, however, and the lawyer who 
does appear as a witness should not expect to receive special treatment because of professional status. 
However, courts should adopt a more relaxed approach to the admission of hearsay evidence contained in an 
affidavit. 


Footnote(s) 


1 R.v. Ibrahim, [2016] O.J. No. 1198, 2016 ONSC 7665 (Ont. S.C.J.), overturned on appeal on other issues [2019] O.J. 
No. 3939, 2019 ONCA 631 (Ont. C.A.). 


2 R. v. Chan, [2007] O.J. No. 4734 (Ont. S.C.J.). 
3 В. v. Middleton, [2018] O.J. No. 2956, 2018 ONCJ 387 (Ont. C.J.). 
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PART I: GENERAL MATTERS [Rules 1-19] 


RULE 6 APPLICATIONS 
The Hearing of Applications 


Evidence by Examination of Witnesses 
6.08 


Subject to the Criminal Code or any other applicable statute or rule of law, a witness may be examined 
or cross-examined upon the hearing of an application with leave of the presiding judge, and nothing in 
these rules shall be construed to affect the authority of a judge hearing an application to receive 
evidence through the examination of witnesses. 


PRACTICE COMMENTARY 
€(6.08-1 
Evidence on applications 


There is no automatic right to insist on viva voce evidence being called. The decision to hear oral evidence is 
within the discretion of the application justice. Where the nature of the application is such that it does not 
require the testing of the circumstances surrounding the evidence, a court is entitled to adopt a more 
expeditious procedure where such procedure allows justice to be done in respect of the application.! The 
Supreme Court of Canada confirmed in В. v. Jordan? and Н. v. Cody? that courts should take a more active role 
in screening out applications that are frivolous or have no reasonable chance of success, which includes 
denying an evidentiary hearing where appropriate. 


Where affidavit evidence is filed, there is no automatic right to cross-examine the affiant.4 Generally, cross- 
examination will be denied where the matters are not contentious and there is no basis to believe that cross- 
examination would adduce any evidence relevant to the motion. Where appropriate, counsel should give 
consideration to conducting cross-examinations before a special examiner as contemplated by Rule 6.07 (4).5 
This Rule also permits the calling of witnesses to provide an evidentiary foundation for an application for the 
production of records in the possession of a third party unless there is another provision or reason for 
prohibiting the same. In А. v. Lim,® the court allowed an accused to call a journalist to testify as to interactions 
with a complainant for the purpose of a television program that the defence sought discovery of. 


Раде 2012 
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Footnote(s) 


1 ЯА. у. Snow, [2004] O.J. No. 4309, 73 О.В. (За) 40 (Ont. C.A.); R. v. D. (G.N.), [1993] O.J. No. 722, 81 C.C.C. (За) 65 
(Ont. C.A.); R. v. Carpenter (No. 2), [1982] O.J. No. 129, 1 C.C.C. (8d) 149 (Ont. C.A.); R. v. Dietrich, [1970] O.J. No. 
1603, 1 C.C.C. (2d) 49 (Ont. C.A.). 


[2016] S.C.J. No. 27, 2016 SCC 27 (S.C.C.). 

[2017] S.C.J. No. 31, 2017 SCC 31 (S.C.C.). 

R. v. 1353837 Ontario Inc., [2005] O.J. No. 656 (Ont. C.A.). 
R. v. Small, [1999] O.J. No. 5048 (Ont. C.J.). 

R. v. Lim, [2021] O.J. No. 2584, 2021 ONSC 45 (Ont. S.C.J.). 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART I: GENERAL MATTERS [Rules 1-19] 
RULE 6 APPLICATIONS 
The Hearing of Applications 


Use of Agreed Statements of Fact 
6.09 


A judge, before or upon the hearing of the application, may dispense with the filing of any transcript(s) 


or affidavit(s) required in these rules and act upon a statement of facts agreed upon by the prosecutor 
and the accused person or his solicitor of record. 


End of Document 


Notice of Abandonment 
The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL PROCEEDINGS 
RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) > PARTI: GENERAL MATTERS 
[Rules 1-19] > Rule 6 Applications > The Hearing of Applications > Abandonment of 
Applications 


CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART I: GENERAL MATTERS [Rules 1-19] 
RULE 6 APPLICATIONS 
The Hearing of Applications 
Abandonment of Applications 


Notice of Abandonment 
6.10 


(1) 


Where an applicant desires to abandon his or her application, he or she shall serve, in any manner 
provided by rule 5, a notice of abandonment in Form 9, signed by the solicitor of record in the 
application, or by the applicant (in which case the signature shall be verified by affidavit, solemn 
declaration or witnessed by a solicitor or an officer of the institution in which the applicant is confined). 
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The Hearing of Applications 


Abandonment of Applications 
Dismissal as Abandoned 
(2) 


A judge of the court in chambers may thereupon dismiss the application as an abandoned application, 
without the attendance of the solicitor of record or the applicant. 
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PART I: GENERAL MATTERS [Rules 1-19] 
RULE 6 APPLICATIONS 


The Hearing of Applications 


Abandonment of Applications 
Dismissal for Failure to Appear 
(3) 


An applicant who fails to appear at the hearing of an application shall be deemed to have wholly 
abandoned the application, unless the court orders otherwise in accordance with rule 2.01. 
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PART I: GENERAL MATTERS [Rules 1-19] 


RULE 6 APPLICATIONS 
The Hearing of Applications 
Dismissal on Reference or Application 


Notice by the Registrar 
6.11 


(1) 


Where it appears to the Registrar that a notice of application does not show a substantial ground for 
the order sought, the Registrar may refer the matter to a judge of the court for summary determination, 
and, where a matter is referred under this rule, a judge may, if he or she considers that the application 
is frivolous or vexatious and can be determined without a full hearing, dismiss the application 
summarily, without calling upon any person to appear for the respondent. 
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PART I: GENERAL MATTERS [Rules 1-19] 


RULE 6 APPLICATIONS 
The Hearing of Applications 
Dismissal on Reference or Application 
Application by Respondent 


(2) 


Upon application by the respondent that a notice of application does not show a substantial ground for the 
order sought, a judge of the court may, if he or she considers that the matter is frivolous or vexatious and 
can be determined without a full hearing, dismiss the application summarily and cause the applicant to be 
advised accordingly. 


PRACTICE COMMENTARY 
{6.11-1 
Summary dismissal of application 


Rule 6.11 permits either the registrar of the court or the respondent to bring an application to summarily dismiss a 
Notice of Application. Rule 34.02 also allows the presiding justice to summarily dismiss an application. 


Where a court finds that the application is frivolous or vexatious or that, assuming the facts alleged in the Notice of 
Application can be established, would have no chance of succeeding, the court is entitled to summarily dismiss the 
application without holding a hearing.’ If an application has no hope of success, the court should not hesitate to 
summarily dismiss it.? Rule 34.02 (and Rule 6.11 by inference) are “essential to effective and fair litigation. ... 
Dismissing applications that have no reasonable prospect of success unclutters the proceedings, weeds out the 
hopeless, and draws the attention of the decision-makers where it should be — ensuring that those with a 
reasonable prospect of success proceed to adjudication on their merits."? The standard to be met by the party 
invoking the rule is demanding.^ 
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The failure to file an adequate application record or any case-specific notice of the nature of the application 
warrants granting a Crown application to summarily dismiss. If an application is not able to demonstrate a 
“substantial ground" for the order being sought, resort to Rule 6.11(2) by a respondent is appropriate.® 


Rule 6.11 is available to summarily dismiss an extraordinary remedy in the nature of certiorari and/or mandamus, 
which has suspended the lower court proceeding.’ Where an application for prohibition has been brought, the court 
may first decide whether the grounds relied upon have any merit. If the legal issues have not been determined 
conclusively, the court may then go on to consider whether a summary hearing or a full evidentiary hearing is 
required.® The power to summarily dismiss an application is the proper way to deal with habeas corpus applications 
complaining about transfers from one federal penitentiary institution to another, as courts have consistently held 
that liberty interests are not engaged by such transfers.? A substantial delay in bringing the application for 
extraordinary relief may also warrant dismissal for delay.1° 


Courts have noted that the length of pre-trial motions has become a "systemic problem" in the Superior Court of 
Justice. The Court of Appeal for Ontario has noted that courts have the power to limit the time to make oral 
submissions, direct that submissions be made in writing and "require an offer of proof" before embarking on a 
lengthy voir dire.'? Counsel can expect courts to be vigilant in requiring counsel to plead facts in support of 
applications with specificity and to make an "offer of proof" in the application itself to support the remedy being 
sought failing which such applications will be summarily dismissed. Having said that, the screening provisions are 
intended to streamline the trial process and are not intended to add another "unnecessary" procedural layer to 
applications.!? Applications to stay the proceedings and for the production of third party records were summarily 
dismissed where the applications were frivolous.!^ In light of the Supreme Court of Canada decisions in А. v. 
Cody? and А. v. Јогаап,! it is anticipated that trial courts will be more proactive in screening out applications as 
suggested by the Court. The Supreme Court of Canada has confirmed that trial courts have a broad mandate to 
manage cases to ensure that they are brought to trial in a timely way. The bar for summarily dismissing an 
application is quite high and the order remains discretionary; however, unlike the civil rules, an application for 
summary dismissal under this Rule can be done ex parte.'” 


Footnote(s) 


1 В. v. Ahmad, [2008] O.J. No. 5920 (Ont. S.C.J.); R. v. Cook, [2010] O.J. No. 390, [2010] 2 C.N.L.R. 251 (Ont. S.C.J.); 
R. v. Francis, [2007] O.J. No. 966 (Ont. S.C.J.); R. v. Redufe, [2021] O.J. No. 4134 (S.C.J.) 


А. v. Williams, [2013] O.J. No. 823, 2013 ONSC 1173 (Ont. S.C.J.). 

Н. v. Glegg, [2021] O.J. No. 777, 2021 ONCA 100 (Ont. C.A.). 

Н. v. Papasotiriou-Lanteigne, [2017] O.J. No. 4620, 2017 ONSC 5337 at para. 19 (Ont. S.C.J.). 
R. v. Brown, [2013] O.J. No. 1807, 2013 ONSC 2334 (Ont. S.C.J.). 


United States of America v. Viscomi, [2012] O.J. No. 4979 (Ont. S.C.J.); R. v. Gibson, [2007] O.J. No. 3948 (Ont. 
S.C.J.). 


7 R. v. Gibson, [2007] O.J. No. 3948 (Ont. S.C.J.); R. v. Cook, [2010] O.J. No. 390 (Ont. S.C.J.); Severin v. Bath 
Institution, [2018] O.J. No. 5345, 2018 ONSC 6096 (Ont. S.C.J.). 


8 Н. у. Cook, [2010] O.J. No. 390 (Ont. S.C.J.). 
9 Thompson v. Canada (Attorney General), [2018] O.J. No. 5655, 2018 ONSC 6484 (Ont. S.C.J.). 


10 R. v. Faulkner, [2013] O.J. No. 2329, 2013 ONSC 2182 (Ont. S.C.J.); Н. v. Wu, [2013] O.J. No. 43, 2013 ONSC 178 
(Ont. S.C.J.). 


11 А. у. Polimac, [2006] O.J. No. 4757 (Ont. S.C.J.). 
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12 В. v. Felderhof, [2003] O.J. No. 4819, 68 О.В. (3d) 481 (Ont. C.A.). 


13 R. v. Laird, [2013] O.J. No. 4000, 2013 ONSC 5457 (Ont. S.C.J.). The scope of the court's power to summarily dismiss 
an application was considered in some detail in R. v. Dieckmann, [2013] O.J. No. 4321, 2013 ONSC 747 (Ont. S.C.J.). 
See also R. v. Sutherland, [2017] В.С... No. 294, 2017 BCPC 42 (B.C. Prov. СЕ). 


14 В. v. C. (J), [2015] O.J. No. 6623, 2015 ONSC 7753 (Ont. S.C.J.); R. v. D. (J.), [2022] O.J. No. 1633, 2022 ONSC 
2175 (Ont. S.C.J.) 


15 [2017] S.C.J. No. 31, 2017 SCC 31 (S.C.C.). 
16 [2016] S.C.J. No. 27, 2016 SCC 27 (S.C.C.). 
17 Forster v. Canada (Attorney General), [2019] O.J. No. 673, 2019 ONCA 91 (Ont. C.A.). 
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PART I: GENERAL MATTERS [Rules 1-19] 


RULE 7 PRACTICE DIRECTIONS 


Power to Issue Practice Directions 
7.01 


The Chief Justice of the Superior Court of Justice may from time to time issue practice directions not 
inconsistent with these rules, in relation to the supervision and direction of the sittings and the 
assignment of judicial duties and if issued, such directions may be made applicable to any or all 
regions. 


PRACTICE COMMENTARY 

{7.01-1 

Practice directions 

On August 12, 2020, a Provincial Practice Direction / Amendment to Criminal Proceedings Rules Regarding 
Criminal Proceedings was issued (https;/www.ontariocourts.ca/scj/practice/practice-directions/criminal/ ES ). On 


April 19, 2022, a "Notice to the Profession, Parties, Public and Media" was issued for Ontario (reproduced at 


the end of the Rules) — https//www.ontariocourts.ca/scj/notices-and-orders-covid-19/notice-profession-parties- 
public-media/ Г. Additionally, regional practice directions govern local court house practices 


(https//www.ontariocourts.ca/scj/notices-and-orders-covid-19/ZREGIONAL NOTICES Eñ. 
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APPENDIX A 


CONSENT FORM FOR ACCUSED: VIRTUAL HEARING 
1, NOA, having received / been given the opportunity to receive legal advice, consent to the following: 


| consent to my trial, in whole or in part (set out details below) being done by videoconferencing, including the 
hearing of evidence. 


| consent to evidence being heard by audioconferencing if a witness or other participant is unable to join the hearing 
by video. 


[where applicable] | consent to pre-trial applications being done by audioconferencing or videoconferencing, with or 
without the hearing of evidence. 


[where applicable] | consent to having the following pre-trial application done in writing, without oral argument: 
[identify application]. | waive my right to be present for that part of the trial. 


| agree that the video trial is taking place in a virtual courtroom, and that | will be present “in court" for the purposes 
of s.650(1) of the Criminal Code. 


Alternatively, | am asking, under s.650(2)(b) of the Criminal Code that | be permitted to be "out of court" for the trial 
so that | can attend by videoconferencing. 


Alternatively, | consent to an order under s.715.23(1) of the Criminal Code which allows the court to order me to 
appear by videoconference if it is appropriate in the circumstances. 


Date 


Signature 
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PART Il: PRE-TRIAL PROCEEDINGS [Rules 20-29] 
RULE 20 JUDICIAL INTERIM RELEASE AND REVIEW APPLICATIONS 


[Code, ss. 520(1), (8); 521(1), (9); 522(1); 523(2)(c) (ii), (3)] 
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PART ЇЇ: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 20 JUDICIAL INTERIM RELEASE AND REVIEW APPLICATIONS 


Application of Rule 
20.01 


This rule applies to applications: 

(a) 

by an accused under subsections 520(1) and (8) and 522(1) of the Code; 
(b) 

by the prosecutor under subsections 521(1) and (9) of the Code; and, 
(c) 


by an accused or the prosecutor at any time prior to the trial, under subparagraph 523(2)(c)(ii) or 
subsection 523(3) of the Code. 
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RULE 20 JUDICIAL INTERIM RELEASE AND REVIEW APPLICATIONS 


To Whom Made 
20.02 


Applications under rule 20.01 shall be made to a judge of the court in the county, district or region in 
which the accused is to be tried on the indictment to which the application relates. 
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PART ЇЇ: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 20 JUDICIAL INTERIM RELEASE AND REVIEW APPLICATIONS 


Contents of Notice 
20.03 


(1) 


The notice of application in Form 1 shall also state whether the accused is to be present at the hearing 
of the application. 


(2) 


Where the notice of application in Form 1 states that the accused is to be present at the hearing of the 
application, the application shall be accompanied by an affidavit which shall contain: 


(a) 

a statement as to the place of confinement at which the accused is presently incarcerated; 

(b) 

particulars of the date upon which the hearing of the application is anticipated to take place, together 


with a statement of whether the anticipated hearing date conflicts with any other proceedings in 
relation to the accused person; 


(c) 

a statement of the accused’s intention to be present at the hearing of the application; and, 

(d) 

a statement as to the name of the police force or police officer into whose custody it is proposed that 


the accused be transferred for the purpose of effecting the accused's attendance at the hearing of the 
application, 
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together with a draft order in Form 13A, and a judge may grant an order requiring that the accused be 
present at the hearing of the application ex parte and without the attendance of a solicitor of record. 
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PART Il: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 20 JUDICIAL INTERIM RELEASE AND REVIEW APPLICATIONS 


Service of Notice 


General Rule 
20.04 


(1) 


The notice of application under rule 20.03 and supporting materials under rule 20.05 shall be served оп 
the accused or prosecutor, as the case may be, in accordance with rule 5, at least 2 clear days prior to 
the date fixed for the hearing of the application, unless under s. 520(2) of the Code, the prosecutor 
otherwise consents. 
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RULE 20 JUDICIAL INTERIM RELEASE AND REVIEW APPLICATIONS 


Service of Notice 


Manner of Service 


(2) 


Service of the notice of application and supporting materials shall be made in accordance with rule 5. 
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Service of Notice 


Filing with Proof of Service 


(3) 


The notice of application and supporting materials, together with proof of service thereof, shall be filed in 
the office of the clerk of the court in the place where the application is to be heard, at least 1 day before the 
date fixed for the hearing of the application. 


PRACTICE COMMENTARY 
420.04-1 
Consent applications to vary release orders 


Section 519.1 of the Criminal Code provides the court with jurisdiction to vary a Superior Court of Justice release 
order on consent. In the August 2020 Rules amendments, Part V provides the following in-writing procedure for 
dealing with such applications: 

Part V: Bail Variations pursuant to s. 519.1 of the Code 


15. This part applies to consent applications under s. 519.1 of the Code to vary release orders issued under ss. 499, 
503 or 515 of the Code. 


16. Where the applicant has been committed for trial in the Superior Court of Justice, all applications under s. 519.1 
must be brought in the Superior Court. 


17. Where an application to vary a release order on consent under s. 519.1 of the Code without a court attendance is 
filed, the reviewing judge may 


a. grant the order; 


b. direct that a court attendance is required, including a direction that the application proceed as an application 
under s. 520 or s. 521 of the Code; or 


c. give other directions regarding the application. 


18. All applications under s. 519.1 seeking an order without a court attendance shall include: 
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a. a notice of application clearly identifying the content of the term(s) sought to be varied and supported by the 
following; 


i. а сору of the release order that the applicant wants varied, including all previous variations of the release 
order; 


ii. а sworn affidavit from the applicant confirming that the applicant understands that the original release 
order remains in effect and that failure without lawful excuse to comply with that release order as it has 
been varied is an offence contrary to the Criminal Code; and 


iii. а sworn affidavit from each surety that includes (1) the surety's position with respect to the variation(s) 
being sought and (2) that the surety agrees to be bound by the order as varied and understands that if 
the order is varied that the surety is bound by it; or 


b. acompleted Form 10B with a copy of the release order that the applicant wants varied. 

19. Where a judge grants a variation under s. 519.1, the Form 10B signed by the judge or, where the Form 10B is not 
used, the order or endorsement of the judge granting the variation, together with the original (now varied) release 
order, are the release orders. 

q20.04-2 


Inconsistency with Rule 3.01 


There is an inconsistency between the time period for service in this Rule and the general time computation in Rule 
3.01(1). Because of the clear language in Rule 20.04(1), this Rule prevails. Two clear days means that if an 
application is served on Day 1, it cannot be heard until Day 3.1 


Footnote(s) 


1 В. v. Black, [2000] O.J. No. 3810 (Ont. S.C.J.); R. v. Petersen, [2013] O.J. No. 2207, 2013 ONSC 1395 (Ont. S.C.J.). 


End of Document 


Materials to be Filed 
The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL PROCEEDINGS 
RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) > PART Il: PRE-TRIAL 
PROCEEDINGS [Rules 20-29] > Rule 20 Judicial Interim Release and Review Applications > 
Materials for Use on Application 


CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


PART ЇЇ: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 20 JUDICIAL INTERIM RELEASE AND REVIEW APPLICATIONS 
Materials for Use on Application 


Materials to be Filed 
20.05 


(1) 
The notice of application in Form 1 under rule 20.03 shall be accompanied by: 
(a) 


where the applicant is the accused, the affidavit of the applicant, in accordance with rule 4.06, 
containing the matters required under subrule (2); 


(b) 


where the applicant is the accused and it is practicable to do so, the affidavit of the current or 
prospective employer by whom it is proposed that the accused be employed upon released; 


(с) 
where the applicant is the accused and it is practicable to do so, the affidavit of any person whom it is 


proposed shall serve as a surety for the accused, if released, disclosing his or her willingness to serve 
as a surety and the amount for which each is to be liable; 


(d) 
where the applicant seeks to review an order earlier made, a transcript of the proceedings on the 


judicial interim release hearing under section 515 or 522 of the Code, as the case may be, and of 
previous review proceedings, if any, taken before a justice or judge; and, 


(e) 
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a legible copy of any exhibits, capable of reproduction, which were filed on the judicial interim release 
hearing and in any previous review proceedings. 
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RULE 20 JUDICIAL INTERIM RELEASE AND REVIEW APPLICATIONS 
Materials for Use on Application 
Affidavit of the Applicant 


(2) 

The affidavit of the applicant required by paragraph (1)(a) shall disclose: 

(a) 

the particulars of the charge on which release is sought and any other charge outstanding against the 


applicant, together with the date or dates scheduled for trial or preliminary inquiry in respect of such 
charges; 


(b) 


the applicant’s places of abode in the 3 years preceding the date of the offence charged and in respect of 
which release is sought, together with the place where the applicant proposes to reside if released; 


(с) 


the applicant's employment in the 3 years preceding the date of the offence charged in respect of which 
release is sought, together with whether and where the applicant expects to be employed upon release; 


(d) 
the form of order upon which the applicant proposes that release be granted; and, 
(e) 


where the applicant proposes that release be by giving an undertaking with conditions or upon entering 
into a recognizance with sureties, deposit or conditions, where practicable, the terms and conditions of the 
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order sought, including the amount of any recognizance or deposit, as well as the names of any proposed 
surety and the amount for which each proposed surety is to be liable. 


(3) 
Where the applicant is the prosecutor or where, as respondent, the prosecutor desires to assert that the 
detention of the accused is necessary in the public interest, and to rely on material other than required to 


be filed under subrule (1), the prosecutor may file an affidavit in accordance with rule 4.06 setting out the 
facts upon which reliance is placed, including the matters referred to in paragraph 518(1)(c) of the Code. 
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Materials for Use on Application 


Factum Not Required 


(4) 
No factum is required for the purposes of applications under this rule. 


[51/2014-5, s. 33, effective January 1, 2014.] 
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Form of Order 
20.06 


(1) 


An order directing the terms upon which an accused is to be released from custody upon application 
under this rule may be in Form 10. 
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Order Directing Release 
Sufficiency of Order 


(2) 


An order in Form 10 shall be sufficient authority for a justice to prepare the necessary undertaking or 
recognizance when satisfied that any condition precedent thereto has been met. 
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Consent in Writing 


(3) 


The respondent may consent in writing to the order sought, upon terms included in a draft order in Form 
10A, and a judge may grant such order without the attendance of solicitors. 


PRACTICE COMMENTARY 
€/20.06-1 
Bail review/variation applications 


An application for judicial interim release can be brought to the Superior Court pending a Ministerial review under 
Part ХХІ.1 of the Criminal Code as to whether the accused has been convicted as a result of a miscarriage of 
justice.’ A material of change of circumstances can support a fresh application for release pending appeal.? The bail 
review authority under ss. 520 and 521 of the Criminal Code is such that a reviewing judge can only interfere where 
(i) the bail justice erred in law; (ii) the impugned decision was clearly inappropriate; or (iii) new evidence submitted 
shows a material change in circumstances.? The tertiary ground for justifying detention (s. 515(10)(c) of the Criminal 
Code) is not to be used sparingly,^ but the presence of tertiary ground concerns should not inevitably lead to 
detention.5 


For all judicial interim release proceedings, counsel must be familiar with the relevant sections of the Criminal Code 
of Canada. 


Section 525 of the Criminal Code also provides a mechanism to review detention orders where prisoners have been 
in custody for at least 90 days without a judge having reviewed whether the detention order is justified. These 
reviews are automatically triggered. The court is entitled to assess whether detention is still justified and the 
following factors inform the analysis: 


• the judge has an independent responsibility to undertake this review; 
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* a judge must prevent unreasonable delay and expedite trials where appropriate; 


* pre-trial detention exacts a significant toll on liberty; 


* an accused does not have to establish a s. 11(b) violation to warrant release on a s. 525 review; 


* а judge will take into account the initial bail hearing decision and the decision made on review as well as 
other information provided, but the analysis is forward-looking and should consider anticipated delay in 
getting to trial as well as length of detention already; 


* these hearings are not "rubber-stamps"; and 


e every alternative to detention should be considered. 


The relevant sections and the practice commentary from The Practitioner's Criminal Code are as follows: 


520. 


REVIEW OF ORDER — 


(1) 


If a justice, or a judge of the Nunavut Court of Justice, makes an order under subsection 515(2), (5), (6), (7), or 
(12) or makes or vacates any order under paragraph 523(2)(b), the accused may, at any time before the trial of 
the charge, apply to a judge for a review of the order. 


NOTICE TO PROSECUTOR — 


An application under this section shall not, unless the prosecutor otherwise consents, be heard by a judge 
unless the accused has given to the prosecutor at least two clear days notice in writing of the application. 


ACCUSED TO BE PRESENT — 


If the judge so orders or the prosecutor or the accused or his counsel so requests, the accused shall be 
present at the hearing of an application under this section and, where the accused is in custody, the judge 
may order, in writing, the person having the custody of the accused to bring him before the court. 


ADJOURNMENT OF PROCEEDINGS — 


A judge may, before or at any time during the hearing of an application under this section, on application by 
the prosecutor or the accused, adjourn the proceedings, but if the accused is in custody no adjournment shall 
be for more than three clear days except with the consent of the accused. 


FAILURE OF ACCUSED TO ATTEND — 


Where an accused, other than an accused who is in custody, has been ordered by a judge to be present at 
the hearing of an application under this section and does not attend the hearing, the judge may issue a 
warrant for the arrest of the accused. 


EXECUTION — 


A warrant issued under subsection (5) may be executed anywhere in Canada. 


EVIDENCE AND POWERS OF JUDGE ON REVIEW — 


On the hearing of an application under this section, the judge may consider 


(a) the transcript, if any, of the proceedings heard by the justice and by any judge who previously reviewed the 
order made by the justice, 


(b) the exhibits, if any, filed in the proceedings before the justice, and 
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(c) such additional evidence or exhibits as may be tendered by the accused or the prosecutor, 


and shall either 


(d) dismiss the application, or 


(e) if the accused shows cause, allow the application, vacate the order previously made by the justice and make 


any other order provided for in section 515 that he considers is warranted. 


(8) LIMITATION OF FURTHER APPLICATIONS — 


Where an application under this section or section 521 has been heard, a further or other application under 
this section or section 521 shall not be made with respect to that same accused, except with leave of a judge, 
prior to the expiration of thirty days from the date of the decision of the judge who heard the previous 
application. 


(9) APPLICATION OF SECTIONS 517, 518 AND 519 — 


[R.S.C. 1985, 


The provisions of sections 517, 518 and 519 apply with such modifications as the circumstances require in 
respect of an application under this section. 
с. C-46, s. 520; R.S.C. 1985, с. 27 (1st Supp.), s. 86; S.C. 1994, c. 44, s. 46; S.C. 1999, c. 3, ѕ. 31; S.C. 


2019, c. 25, s. 230] 


GLOSSARY: 


"judge" "justice" "prosecutor" 


PRECEDENTS: 


Section 520: see The Practitioner's Criminal Precedents, Sixth Edition, Documents 2.17-2.21, 2.30-2.36. 


PRACTICE NOTES 


4520-1 Nature of proceedings 


In А. v. St-Cloud,' the Supreme Court of Canada considered the governing principles regarding bail review 
proceedings and rendered the previous decisional law inapplicable. The Court held that as ss. 520 and 521 
do not confer an open-ended discretion on the reviewing judge to vary the initial decision concerning the 
detention or release of the accused, they establish not a de novo proceeding, but a hybrid remedy. As such, 
the judge must determine whether it is appropriate to exercise his or her power of review; and this exercise of 
power is appropriate in only three situations: (1) where there is admissible new evidence that shows a 
material and relevant change in the circumstances of the case; (2) where the impugned decision contains an 
error of law; or (3) where the decision is clearly inappropriate. 


To determine what constitutes new evidence for the purposes of the review provided for in ss. 520 and 521,a 
reviewing judge is to apply the four criteria from А. v. Palmer? Given the generally expeditious nature of the 
interim release process and the risks of violating the rights of the accused, and since the release hearing 
takes place at the very start of criminal proceedings and not at the end like the sentence appeal, a reviewing 
judge must be flexible in applying these four criteria. 


Criterion 1: Due diligence. The reviewing judge may consider evidence that is truly new or evidence that 
existed at the time of the initial release hearing but was not tendered for some reason that is legitimate and 
reasonable. Such new evidence is not limited to evidence that was unavailable to the accused before the 
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initial hearing. In each case, the reviewing judge will have to determine whether the reason the accused did 
not tender such pre-existing evidence earlier was legitimate and reasonable. 


Criterion 2: The evidence must be relevant for the purposes of s. 515(10). This criterion is rarely decisive in 
the context of an application for review under ss. 520 and 521, since the range of relevant evidence will 
generally be quite broad. 


Criterion 3: The evidence must be credible in the sense that it is reasonably capable of belief. This criterion 
must be interpreted in light of the relaxation of the rules of evidence at the bail stage and in particular of s. 
518(1)(e), which provides that “the justice may receive and base his decision on evidence considered 
credible or trustworthy by him in the circumstances of each case”. 


Criterion 4: The modified Palmer criterion, /.е., that the new evidence must be such that it is reasonable to 
think, having regard to all the relevant circumstances, that it could have affected the balancing exercise 
engaged in by the justice under s. 515(10)(c). The new evidence must therefore be significant. 


Accordingly, if the new evidence meets the four criteria for admissibility, the reviewing judge is authorized to 
repeat the analysis under s. 515(10)(c) as if he or she were the initial decision-maker. At the same time, it will 
also be appropriate to intervene if the justice has erred in law or if the impugned decision was clearly 
inappropriate, that is, if the justice who rendered it gave excessive weight to one relevant factor or insufficient 
weight to another. The reviewing judge therefore does not have the power to interfere with the initial decision 
simply because he or she would have weighed the relevant factors differently. 


520-2 Further proceedings 


521. 


Leave should not be granted under subs. (8) unless the decision of the reviewing judge was clearly wrong in 
law or there have been intervening events which require the granting of leave "in the interests of justice"." 
"Special circumstances" must be shown.? There is no further right of review from an order of a superior court 
judge allowing an application, vacating an order made by a justice and substituting an order under s. 
520(7)(e) or s. 521(8)(e).3 Nor is there any right of appeal to the court of appeal, or any right to apply to the 
court of appeal for review of a judicial interim release order made by a superior court judge on a review 
hearing under s. 520 or s. 521. 


REVIEW OF ORDER — 


(1) 


If a justice, or a judge of the Nunavut Court of Justice, makes an order under subsection 515(1), (2), (7) or (12) or 
makes or vacates any order under paragraph 523(2)(b), the prosecutor may, at any time before the trial of the 
charge, apply to a judge for a review of the order. 


NOTICE TO ACCUSED — 


An application under this section shall not be heard by a judge unless the prosecutor has given to the 
accused at least two clear days notice in writing of the application. 


ACCUSED TO BE PRESENT — 


If the judge so orders or the prosecutor or the accused or his counsel so requests, the accused shall be 
present at the hearing of an application under this section and, where the accused is in custody, the judge 
may order, in writing, the person having the custody of the accused to bring him before the court. 


ADJOURNMENT OF PROCEEDINGS — 


A judge may, before or at any time during the hearing of an application under this section, on application of 
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the prosecutor or the accused, adjourn the proceedings, but if the accused is in custody no adjournment shall 
be for more than three clear days except with the consent of the accused. 


(5) FAILURE OF ACCUSED TO ATTEND — 


Where an accused, other than an accused who is in custody, has been ordered by a judge to be present at 
the hearing of an application under this section and does not attend the hearing, the judge may issue a 
warrant for the arrest of the accused. 


(6) WARRANT FOR DETENTION — 


Where, pursuant to paragraph (8)(e), the judge makes an order that the accused be detained in custody until 
he is dealt with according to law, he shall, if the accused is not in custody, issue a warrant for the committal of 
the accused. 


(7 EXECUTION — 


A warrant issued under subsection (5) or (6) may be executed anywhere in Canada. 


(8) EVIDENCE AND POWERS OF JUDGE ON REVIEW — 


On the hearing of an application under this section, the judge may consider 


(a) the transcript, if any, of the proceedings heard by the justice and by any judge who previously reviewed the 
order made by the justice, 


(b) the exhibits, if any, filed in the proceedings before the justice, and 


(c) such additional evidence or exhibits as may be tendered by the prosecutor or the accused, 


and shall either 
(d) dismiss the application, or 


(e) if the prosecutor shows cause, allow the application, vacate the order previously made by the justice and 
make any other order provided for in section 515 that he considers to be warranted. 


(9) LIMITATION OF FURTHER APPLICATIONS — 


Where an application under this section or section 520 has been heard, a further or other application under 
this section or section 520 shall not be made with respect to the same accused, except with leave of a judge, 
prior to the expiration of thirty days from the date of the decision of the judge who heard the previous 
application. 


(10) APPLICATION OF SECTIONS 517, 518 AND 519 — 


The provisions of sections 517, 518 and 519 apply with such modifications as the circumstances require in 
respect of an application under this section. 
[R.S.C. 1985, c. C-46, s. 521; R.S.C. 1985, c. 27 (1st Supp.), s. 87; S.C. 1994, c. 44, s. 47; S.C. 1999, c. 3, s. 32; S.C. 
2019, c. 25, s. 231.] 
GLOSSARY: 


“judge” “justice” “prosecutor” 


PRACTICE NOTES 
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q521-1 Nature of proceedings 


See 9520-1. 


4521-1 Further review 


522. 


There is no further right of review from an order of a superior court judge allowing an application, vacating an 
order made by a justice, and substituting an order under s. 520(7)(e) or 521(8)(e).? Nor is there any right of 
appeal to the court of appeal, or any right to apply to the court of appeal for review of a judicial interim release 
order made by a superior court judge on a review hearing under s. 520 or 521. 


INTERIM RELEASE BY JUDGE ONLY — 


(1) Where an accused is charged with an offence listed in section 469, no court, judge or justice, other than a judge 
of or a judge presiding in a superior court of criminal jurisdiction for the province in which the accused is so 
charged, may release the accused before or after the accused has been ordered to stand trial. 


(2) IDEM— 


Where an accused is charged with an offence listed in section 469, a judge of or a judge presiding in a 
superior court of criminal jurisdiction for the province in which the accused is charged shall order that the 
accused be detained in custody unless the accused, having been given a reasonable opportunity to do so, 
shows cause why his detention in custody is not justified within the meaning of subsection 515(10). 


(2.1) ORDER RE NO COMMUNICATION — 


A judge referred to in subsection (2) who orders that an accused be detained in custody under this section 
may include in the order a direction that the accused abstain from communicating, directly or indirectly, with 
any victim, witness or other person identified in the order except in accordance with such conditions specified 
in the order as the judge considers necessary. 


(3) RELEASE OF ACCUSED — 


If the judge does not order that the accused be detained in custody under subsection (2), the judge may 
make a release order referred to in section 515. 


(4) ORDER NOT REVIEWABLE EXCEPT UNDER SECTION 680 — 


An order made under this section is not subject to review, except as provided in section 680. 


(5) APPLICATION OF SECTIONS 517, 518 AND 519 — 


The provisions of sections 517, 518 except subsection (2) thereof, and 519 apply with such modifications as 
the circumstances require in respect of an application for an order under subsection (2). 


(6) OTHER OFFENCES — 


[R.S.C. 1985, 


Where an accused is charged with an offence mentioned in section 469 and with any other offence, a judge 
acting under this section may apply the provisions of this Part respecting judicial interim release to that other 
offence. 

с. C-46, s. 522; R.S.C. 1985, c. 27 (1st Supp.), s. 88; S.C. 1991, c. 40, s. 32; S.C. 1994, c. 44, s. 48; S.C. 


1999, c. 25, s. 10; S.C. 2019, c. 25, s. 232.] 


GLOSSARY: 


“superior court of criminal jurisdiction 
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victim” 


PRECEDENTS: 


Section 5.22: see The Practitioner's Criminal Precedents, Sixth Edition, Documents 2.9, 2.10. 


PRACTICE NOTES 


4522-1 Variations and subsequent applications 


Although it has been said that because of s. 522(4) a superior court judge has no jurisdiction to consider and 
make any variations to the terms of a release order made pursuant to s. 522,10 the relevant practice in 
Ontario can be summed up as follows: Where an applicant is detained pursuant to a charge for an offence 
listed in s. 469 of the Code, the appropriate procedure for challenging the s. 515(11) denial of bail turns on 
the nature of the applicant’s grievance. Where the applicant disputes the correctness of a bail decision of a 
Superior Court of Justice or Court of Appeal judge, the proper course is to seek review by a court of appeal 
under s. 680 of the Code.!! Where an applicant concedes the validity of the bail decision but seeks a review 
on the basis of a change in circumstances, the normal course is to bring a second bail application in Superior 
Court.!? This second avenue reflects the considerable common sense in returning to the originating court, 
creating an evidentiary record and obtaining the views of a judge of first instance on the impact of the new or 
changed information on the issue of interim release.* The availability of this second procedure does not 
foreclose consideration of a change in circumstances on a s. 680 application, however. In other words, the 
Superior Court of Justice and the Court of Appeal have concurrent jurisdiction to decide whether there has 
been a material change of circumstances warranting judicial interim release.5 


4522-2 Reduced charge 


A detention order made where the accused is charged with first-degree murder continues although the 
accused is committed for trial only on a charge of second-degree murder.'? However, it has been held that 
that a further application under this section is the proper procedure in such circumstances.!^ A subsequent 
application is not barred by subs. (4) where new circumstances are relied ироп,!° as, for example, where the 
accused is ordered to stand trial on a lesser offence!6 or new material undercuts the strength of the Crown’s 
case.'? Where the murder charge is reduced to manslaughter, a show cause hearing under s. 515 is the 
proper procedure.9 The Superior Court has jurisdiction to vary a bail for a s. 469 offence even where the 
original bail was ordered by the Court of Appeal pending а new trial pursuant to s. 679 of the Criminal Code.18 
Termination continues only until "his trial is completed", which means that upon a verdict of guilty, even for 
the included offence of manslaughter, the accused must go into custody. The plain wording of s. 523(1) 
directs that a release granted under s. 522(3) only operates until the trial is completed, unlike other releases 
that operate until the trial is completed and a sentence is imposed, unless otherwise ordered.!? 


4522-3 Charter of Rights 


523. 


Subsection 522(2) does not offend the Charter.?9 


PERIOD FOR WHICH APPEARANCE NOTICE, ETC., CONTIN-UES IN FORCE — 


(1) 


If an accused, in respect of an offence with which they are charged, has not been taken into custody or has been 
released from custody under any provision of this Part, the appearance notice, summons, undertaking or release 
order issued to, given or entered into by the accused continues in force, subject to its terms, and applies in 
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respect of any new information charging the same offence or an included offence that was received after the 
appearance notice, summons, undertaking or release order was issued, given or entered into, 


(a) where the accused was released from custody pursuant to an order of a judge made under subsection 522(3), 


until his trial is completed; or 


(b) in any other case, 


(1.1) WH 


(1.2) WH 


(i) until his trial is completed, and 


(ii) where the accused is, at his trial, determined to be guilty of the offence, until a sentence within the 
meaning of section 673 is imposed on the accused unless, at the time the accused is determined to be 
guilty, the court, judge or justice orders that the accused be taken into custody pending such sentence. 


EN NEW INFORMATION IS RECEIVED — 


If an accused is charged with an offence and a new information, charging the same offence or an included 
offence, is received while the accused is subject to an order for detention, release order, appearance notice, 
summons or undertaking, section 507 or 508, as the case may be, does not apply in respect of the new 
information and the order for detention, release order, appearance notice, summons or undertaking applies in 
respect of the new information. 


EN DIRECT INDICTMENT PREFERRED — 


If an accused is charged with an offence, and an indictment is preferred under section 577 charging the same 
offence or an included offence while the accused is subject to an order for detention, release order, 
appearance notice, summons or undertaking, the order for detention, release order, appearance notice, 
summons or undertaking applies in respect of the indictment. 


(2) ORDER VACATING PREVIOUS ORDER FOR RELEASE OR DETENTION — 


Despite subsections (1) and (1.2), 


(a) the court, judge or justice before which or whom an accused is being tried, at any time, 


(b) the justice, on completion of the preliminary inquiry in relation to an offence for which an accused is ordered to 


stand trial, other than an offence listed in section 469, or 


(c) with the consent of the prosecutor and the accused or, where the accused or the prosecutor applies to vacate 


an order that would otherwise apply pursuant to subsection (1.1), without such consent, at any time 


(i) where the accused is charged with an offence other than an offence listed in section 469, the justice by 
whom an order was made under this Part or any other justice, 


(ii) where the accused is charged with an offence listed in section 469, a judge of or a judge presiding in a 
superior court of criminal jurisdiction for the province, or 


(iii) the court, judge or justice before which or whom an accused is to be tried, 


may, on cause being shown, vacate any order previously made under this Part for the interim release or 
detention of the accused and make any other order provided for in this Part for the detention or release of the 
accused until his trial is completed that the court, judge or justice considers to be warranted. 


(3) PROVISIONS APPLICABLE TO PROCEEDINGS UNDER SUBSECTION (2) — 


[R.S.C. 1985, 


GLOSSARY: 


The provisions of sections 517, 518 and 519 apply, with such modifications as the circumstances require, in 
respect of any proceedings under subsection (2), except that subsection 518(2) does not apply in respect of 
an accused who is charged with an offence listed in section 469. 

C. C-46, s. 523; R.S.C. 1985, c. 27 (1st Supp.), s. 89; S.C. 2011, c. 16, s. 2; S.C. 2019, c. 25, s. 233.] 
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“accused” “appearance notice” “justice” “promise to appear” “recognizance” “summons” “undertaking” 
PRECEDENTS: 


Section 523(2)(c)(i): see The Practitioner’s Criminal Precedents, Sixth Edition, Document 2.68. Section 523(2)(c)(ii): see 
Document 2.37. 


PRACTICE NOTES 


9523-1 Scope of section 


Under s. 523(1)(b)(ii) the presiding judge can revoke the accused's bail after trial but prior to sentence 
notwithstanding the absence of an application by the Crown, since the section does not require cause being 
shown as required by subs. (2).?! The "court" in subs. (2) refers to any member of the trial court.?? A trial 
judge can act on their own motion.?3 It has been held that a trial judge hearing pre-trial motions pursuant to 
the jurisdiction granted by s. 645(5) of the Criminal Code is "seized" with the trial and thus has jurisdiction as 
the judge "before whom the accused was being tried".?^ It has also been held that the accused is not "being 
tried” pursuant to s. 523(2)(a), until the calling of evidence in the trial proper has commenced 5 Merely 
entering a “not guilty" plea is insufficient.2° An order detaining the accused made by the trial judge under s. 
523(2)(a) is not reviewable by a provincial appellate court, rather, only by the Supreme Court of Canada, with 
leave, under s. 40 of the Supreme Court Act.2” Dismissal of an application for bail under s. 523(2)(c)(ii) is not 
reviewable by the court of appeal. One may apply under s. 680 for a direction to review a first order denying 
bail, but if one applies unsuccessfully in the trial court under s. 523 to vacate that first order, the court of 
appeal may not review the dismissal of the application to vacate.?? A remand in custody for a psychiatric 
assessment and report was held to be within s. 523(1)(b)(ii).29 Section 523(2) is available even where ап 
order for release has been dealt with under s. 522.30 
Summary conviction proceedings 


These provisions to alter or vacate a judicial interim release order apply to summary conviction proceedings by virtue of s. 
795.31 


4523-2 Post-conviction detention ((1)(a)) 


The plain wording of s. 523(1) directs that a release granted under s. 522(3) only operates until the trial is 
completed, unlike other releases that operate until the trial is completed and a sentence is imposed, unless 
otherwise ordered.3? 

Post-conviction detention ((2)(a)) 


Neither public safety nor maintaining public confidence in the administration of justice requires that bail be routinely revoked 
following conviction. Post-conviction revocation of bail will most commonly occur where, during the course of the trial, new 
facts emerge about: (i) the circumstances surrounding the commission of the index offence; (ii) other criminal acts engaged 
in by the offender; or (iii) the offender’s failure to comply with the terms of his or her release. The trial judge hearing an 
application for revocation of bail should first consider, where the Crown has legitimate concerns, whether these could be 
met by varying the terms of the release. Any doubt about whether or not the offender will receive a custodial sentence 
would be another important factor militating against the revocation of bail.33 


9523-3 Same offence 
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A new information charging first-degree murder still charges “the same offence” as the original information for 
second-degree murder, so the bail recognizance continues in force.3^ Where an accused has never had a 
bail hearing, is committed for trial on several charges, following which the Crown prefers an indictment in 
order to charge additional offences, then the accused can apply for first instance bail in the Superior Court.35 


Section 525 of the Criminal Code triggers an automatic 90-day review of a detention order by the Superior Court of 
Justice other than in respect of s. 469 Criminal Code offences. The purpose of the 90-day-hearing regime is to 
provide supervisory review of the pace of criminal charges before the court and is distinct from a review of a 
detention order as contemplated by s. 520 of the Criminal Code. It is only where evidence of excessive delay can 
be established that the court will review the detention in accordance with the provisions of s. 515(10) of the Criminal 
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Application of the Rule 
21.01 


This rule applies to applications on behalf of the accused or the prosecutor for the release of an exhibit 
for the purpose of a scientific or other test or examination under s. 605(1) of the Code. 
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To Whom Application Made 
21.02 


Applications under rule 21.01 shall be made to a judge of the court in the county, district or region in 
which the accused is to be or is being tried on the indictment to which the application relates. 
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Service of Notice 


General Rule 
21.03 


(1) 
Service of the notice of application under this rule and the supporting materials required by rule 21.04 


shall be made on the prosecutor or accused, as the case may be, in accordance with rule 5, at least 2 
clear days prior to the date fixed for the hearing of the application. 
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Service of Notice 


Filing with Proof of Service 


(2) 


The notice of application and supporting materials, together with proof of service thereof, shall be filed in 
the office of the clerk of the court in the place where the application is to be heard, at least 1 day before the 
date fixed for the hearing of the application. 
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Materials to be Filed 
21.04 


(1) 

The notice of application in Form 1 under this rule shall be accompanied by: 

(a) 

an affidavit by or on behalf of the applicant deposing to the matters described in subrule (2); and, 
(b) 


an affidavit of the person or an authorized representative of the agency whom it is proposed shall 
conduct the test or examination deposing to the matters described in subrule (3). 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


PART II: PRE-TRIAL PROCEEDINGS [Rules 20-29] 
RULE 21 RELEASE OF EXHIBITS FOR SCIENTIFIC TESTING 
Material for Use on Application 
Affidavit of or on Behalf of the Applicant 
(2) 
The affidavit of or on behalf of the applicant required by paragraph (1)(a) shall contain: 


(a) 


the particulars of the charge in respect of which the application is made, including a statement of the date 
upon which trial proceedings are scheduled to or did commence; 


(b) 


particulars of the exhibit which it is sought to have ordered released for the purpose of a scientific or other 
test or examination; 


(с) 


a description of the relevance of the exhibit, and the proposed examination or testing, to the issues raised 
at trial; 


(d) 


a statement of the manner in which and steps by which the applicant will endeavour to ensure the 
safeguarding of the exhibit and its preservation for use at trial; 


(e) 


where the application has not been brought until at or after the commencement of the trial proceedings, a 
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statement of the reasons why it was not earlier brought and whether, if granted, the testing or examination 
procedure will disrupt or delay the trial proceedings; and, 


(f) 


whether any issue is being or will be taken by the applicant to the continuity of the exhibits being tested or 
examined, and whether prior or subsequent to such examination or testing as is proposed. 
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Affidavit of or on Behalf of Examiner 


(3) 


The affidavit of the person or an authorized representative of the agency whom it is proposed shall conduct 
the test or examination, required under paragraph (1)(b), shall contain: 


(a) 


a statement of the capacity in which the deponent makes the affidavit, whether as examiner or authorized 
representative of the examining agency; 


(b) 
where the affiant is an authorized representative of the examining agency, a statement of the scope of his 


authority and the basis and extent of his knowledge of the testing or examination techniques to be 
employed in the proposed examination; 


(c) 


a detailed description of the nature, purpose, extent and duration of the testing or examination proposed 
including, where practicable, the scientific techniques, procedures and equipment to be used; 


(d) 
a description of the location or facility in which the testing or examination is to be conducted; 
(e) 


a reasonable estimate of the length of time required to complete the test or examination proposed; 
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Affidavit of or on Behalf of Examiner 


(f) 
a statement of whether the examiner, testing agency or applicant will permit attendance by duly qualified 


representatives of the respondent at or during the examination or testing or furnish the results thereof to 
such persons; 


(9) 


a statement whether, within a reasonable time after the completion of such testing or examination, the 
applicant shall advise the respondent whether it is proposed to adduce the results thereof at trial; 


(h) 
where the examiner or testing agency is not amenable to the process of the court, a statement whether 


such person who will examine or test the exhibit will attend to give evidence at trial or upon commission, if 
ordered; and, 


(i) 


a description of the steps and procedures to be taken to ensure the safeguarding of the exhibit and its 
preservation, in an unaltered state, for use at the trial. 


End of Document 


Factum May be Required 


The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL PROCEEDINGS 
RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) > PART Il: PRE-TRIAL 
PROCEEDINGS [Rules 20-29] > Rule 21 Release of Exhibits for Scientific Testing > Material for 


Use on Application 
CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


PART ЇЇ: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 21 RELEASE OF EXHIBITS FOR SCIENTIFIC TESTING 


Material for Use on Application 


Factum May be Required 


(4) 


A judge may require that factums complying with rule 33 be filed on applications under this rule. 


[51/2014-5, s. 33, effective January 1, 2014.] 
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Consent in Writing 
21.05 


The respondent may consent in writing to the order sought, upon terms included in a draft order in 
Form 11, and a judge may grant such order without the attendance of solicitors. 
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Order Directing Release of Exhibits 


Form of Order 
21.06 


(1) 


An order directing the release of exhibits for the purpose of a scientific test or other examination under 
s. 605(1) of the Code and this rule shall be in Form 11. 
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RULE 21 RELEASE OF EXHIBITS FOR SCIENTIFIC TESTING 
Order Directing Release of Exhibits 


Sufficiency of Order 


(2) 

An order in Form 11 shall be sufficient authority for the person with custody of the exhibit to be tested or 
examined to release the exhibit for such purpose and thereafter to regain custody thereof in accordance 
with its terms. 

PRACTICE COMMENTARY 

421.06-1 


Release of exhibits 


Counsel must be familiar with the relevant section of the Criminal Code. The relevant section and the practice 
commentary from the Practitioner's Criminal Code are as follows: 


605. 


RELEASE OF EXHIBITS FOR TESTING — 


(1) A judge of a superior court of criminal jurisdiction or a court of criminal jurisdiction may, on summary application 
on behalf of the accused or the prosecutor, after three days notice to the accused or prosecutor, as the case may 
be, order the release of any exhibit for the purpose of a scientific or other test or examination, subject to such 
terms as appear to be necessary or desirable to ensure the safeguarding of the exhibit and its preservation for 
use at the trial. 


(2 DISOBEYING ORDERS — 


Every one who fails to comply with the terms of an order made under subsection (1) is guilty of contempt of 
court and may be dealt with summarily by the judge or provincial court judge who made the order or before 
whom the trial of the accused takes place. 
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[R.S.C. 1985, c. C-46, s. 605; R.S.C. 1985, c. 27 (1st Supp.), s. 203.] 

PRECEDENTS: 

Section 605(1): see The Practitioner’s Criminal Precedents, Sixth Edition, Document 3.71. 
PRACTICE NOTES 


4605-1 Scope of section 


This section applies to permit the release for testing of a tape-recording ordered produced at trial but never 
entered as an exhibit." 


The court does not have to decide whether s. 605(1) of the Code only authorizes the release of an exhibit for 
"forensic testing" as the court can invoke its authority to control its own process to also release an exhibit for other 
purposes (such as the review of a document by a witness in advance of testifying).! A court is empowered to 
provide terms and conditions to ensure the “safeguarding of the exhibit and its preservation for use at trial" but not 
to direct who should conduct the testing or the nature of the testing to be employed. 


Footnote(s) 


1 Savion v. А. (1980), 13 C.R. (3d) 259, 52 C.C.C. (2d) 276, [1980] O.J. No. 580 (Ont. С.А.); В. v. Rhab (1985), 21 
C.C.C. (За) 97, [1985] O.J. No. 1256 (Ont. H.C.J.). 
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RULE 22 APPLICATIONS TO CHANGE THE VENUE OF TRIAL 


Application of the Rule 
22.01 


This rule applies to applications on behalf of an accused or the prosecutor to change the venue of trial 
under subsection 599(1) of the Code. 
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To Whom Application Made 
22.02 


Applications under rule 22.01 shall be made to a judge of the court in the county, district or region in 
which the trial is scheduled to be held upon the indictment, either before or as soon as is reasonably 
practicable after the accused has been ordered to stand trial. 
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Contents of Notice 
22.03 


The notice of application in Form 1 shall include a statement of the territorial division in which it is 
proposes that the trial proceedings be held. 
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Service of Notice 


General Rule 
22.04 


(1) 


Service of the notice of application under rule 22.03 and the supporting materials required by rule 22.05 
shall be made upon the prosecutor or accused, as the case may be, in accordance with rule 5, at least 
15 days before the date fixed for the hearing of the application, which shall not be less than 10 days 
prior to the date fixed for trial in the territorial division where the trial is scheduled to be held. 
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RULE 22 APPLICATIONS TO CHANGE THE VENUE OF TRIAL 


Service of Notice 


Filing with Proof of Service 


(2) 


Notice of application and supporting materials, together with proof of service thereof, shall be filed in the 
office of the clerk of the court in the place where the application is to be heard, at least 10 days before the 
date fixed for the hearing of the application. 
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Materials to be Filed 
22.05 


(1) 

The notice of application in Form 1 under rule 22.03 shall be accompanied by: 

(a) 

an affidavit by or on behalf of the applicant, deposing to the matters described in subrule (2); 

(b) 

where the application is made under paragraph 599(1)(b) of the Code, an affidavit by or on behalf of the 
competent authority who has directed that no jury be summoned at the time and place appointed for 
trial, deposing to the matters described in subrule (3); and 

(c) 


a draft order in which is proposed an alternative place and, where applicable, time of trial. 
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RULE 22 APPLICATIONS TO CHANGE THE VENUE OF TRIAL 
Materials for Use on Application 
Affidavit of or on Behalf of the Applicant 


(2) 
The affidavit of or on behalf of the applicant required by paragraph (1)(a) shall contain: 
(a) 


particulars of the charge in respect of which the application is made, including a statement of the date 
upon which trial proceedings are scheduled to commence; 


(b) 
where the basis of the application under paragraph 599(1)(a) of the Code is prejudicial news media 
reporting of the matter to be tried, a full statement respecting the time, place, date and name of the relevant 


account or report, together with a description of the extent of its circulation or coverage in the county or 
district from which prospective jurors would ordinarily be drawn; 


(c) 


as exhibits, legible copies or transcripts of the media accounts which constitute the basis of the 
application; and, 


(d) 


a statement of the reasons why the trial should be held in the territorial division proposed, rather than in 
some other territorial division different than that in which the offence would otherwise be tried. 
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RULE 22 APPLICATIONS TO CHANGE THE VENUE OF TRIAL 
Materials for Use on Application 
Affidavit of Competent Authority 
(3) 
The affidavit by or on behalf of the competent authority described in paragraph (1)(b) shall contain: 


(a) 


a statement of the reasons why no jury is to be summoned at the time appointed for the accused's trial in 
the territorial division where the trial is scheduled to be held; 


(b) 


a statement of the date upon which the next jury is to be summoned in the territorial division where the trial 
is scheduled to be held; and 


(c) 
a statement of the dates upon which jurors are to be summoned at the time appointed for trial and prior to 


the date described in paragraph (b) in other territorial divisions within the same region as described in O. 
Reg. 705/89. 
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Materials for Use on Application 


Factums Required 


(4) 
Factums complying with rule 33 are required in applications under this rule. 


[51/2014-5, ss. 9, 33, effective January 1, 2014.] 
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Consent in Writing 


22.06 

The respondent may consent in writing to the order sought upon terms included in the draft order filed 
under paragraph 22.05(1)(c) and a judge, where satisfied that the requirements of subsection 599(1) of the 
Code have been met, may grant the order on such terms without the attendance of solicitors. 

[51/2014-5, s. 33, effective January 1, 2014.] 

PRACTICE COMMENTARY 

422.06-1 

Change of venue 

The venue of trial is distinct from the jurisdiction of the Superior Court to try matters. Pursuant to s. 14 of the Courts 
of Justice Act, the Chief Justice has the authority to transfer a case anywhere in Ontario and the Regional Senior 
Justices have authority to change the venue of a trial to any other place within the territorial jurisdiction. This can be 
done for administrative purposes or to ensure the timely adjudication of a trial.' 

Section 599(1) of the Criminal Code provides the statutory basis to seek to change the place of the trial. It is not 


appropriate to grant a change of venue to allow the accused to have the "chance" of a more Aboriginal represented 
jury.? The relevant provisions and corresponding commentary from the Practitioner's Criminal Code follow. 


Footnote(s) 
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1 R. v. Singh, [2018] O.J. No. 3055, 2018 ONSC 1532 (Ont. S.C.J.). 
2 R. v. Blackduck, [2015] N.W.T.J. No. 19, 2015 NWTSC 12 (N.W.T.S.C.). 
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Change of Venue 


599. 


REASONS FOR CHANGE OF VENUE — 


(1) A court before which an accused is or may be indicted, at any term or sittings thereof, or a judge who may 
hold or sit in that court, may at any time before or after an indictment is found, on the application of the 
prosecutor or the accused, order the trial to be held in a territorial division in the same province other than 
that in which the offence would otherwise be tried if 


(a) it appears expedient to the ends of justice, including 
(i) to promote a fair and efficient trial 


(ii) to ensure the safety and security of a victim or witness or to protect their interests and those of 
society; or 


(b) a competent authority has directed that a jury is not to be summoned at the time appointed in a 
territorial division where the trial would otherwise by law be held. 


(2) Repealed: R.S.C. 1985, c. 1 (4th Supp.), s. 16. 
(3) CONDITIONS RESPECTING EXPENSE — 


The court or judge may, in an order made on an application by the prosecutor under subsection (1), 
prescribe conditions that he thinks proper with respect to the payment of additional expenses caused 
to the accused as a result of the change of venue. 


(4) TRANSMISSION OF RECORD — 


Where an order is made under subsection (1), the officer who has custody of the indictment, if any, and 
the writings and exhibits relating to the prosecution, shall transmit them forthwith to the clerk of the 
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court before which the trial is ordered to be held, and all proceedings in the case shall be held or, if 
previously commenced, shall be continued in that court. 
(5) IDEM — 


Where the writings and exhibits referred to in subsection (4) have not been returned to the court in 

which the trial was to be held at the time an order is made to change the place of trial, the person who 

obtains the order shall serve a true copy thereof on the person in whose custody they are and that 

person shall thereupon transmit them to the clerk of the court before which the trial is to be held. 
[R.S.C. 1985, c. C-46, s. 599; R.S.C. 1985, c. 1 (4th Supp.), s. 16; S.C. 2019, с. 25, s. 267 ] 


GLOSSARY: 

"territorial division" 

PRECEDENTS: 

See The Practitioner's Criminal Precedents, Sixth Edition, Documents 3.22-3.25. 


PRACTICE NOTES 
4599-1 Scope of section 


A change of venue is justified only where there is strong evidence of a general prejudicial attitude in 
the community as a whole.! There is no right to bring successive applications for a change of venue 
before different judges, except where new grounds have arisen since the previous applications.? There 
is no right of appeal by the Crown from an order changing the venue of a trial. A mechanism for the 
payment process for expenses ordered to be paid pursuant to s. 599(3) arising from a change of venue 
was considered in H. v. Cocks.^ 

Charter of Rights 


It is not constitutionally invalid to place the onus on the accused to demonstrate that a change of venue is 
“expedient to the ends of justice".* 


Footnote(s) 


1 В. v. Alward (1976), 39 C.R.N.S. 281 at 284, 32 C.C.C. (2d) 416, [1976] N.B.J. No. 220 (N.B.C.A.), айа [1978] 1 S.C.R. 
559, [1977] S.C.J. No. 63 (S.C.C.). See generally В. v. Suzack (2000), 30 C.R. (5th) 346, 141 C.C.C. (3d) 449, [2000] 
O.J. No. 100 (Ont. C.A.). 


А. v. Hutchison (1975), 26 C.C.C. (2d) 423, [1975] N.B.J. No. 108 (N.B.C.A.). 
А. v. Noel (1996), 110 C.C.C. (За) 168, [1996] А.О. no 1327 (Que. C.A.). 
2012 BCSC 1254, [2012] B.C.J. No. 1852 (B.C.S.C.). 


R. v. Suzack (2000), 30 С.В. (5th) 346, 141 С.С.С. (За) 449, [2000] O.J. No. 100 (Ont. C.A.). 
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[Code, ss. 527(2), (7)] 
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RULE 23 APPLICATIONS TO PROCURE ATTENDANCE OF PRISONERS 


Application of the Rule 
23.01 


This rule applies to applications under subsection 527(1) of the Code to procure the attendance of a 


person who is confined in a prison and under subsection 527(7) of the Code to transfer a prisoner to 
the custody of a peace officer to assist a peace officer acting in the execution of his duties. 
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To Whom Application Made 


Applications for Attendance at Court Proceedings 
23.02 


(1) 


Applications under subsection 527(1) of the Code and rule 23.01 shall be made to a judge of the court in 
the county, district or region in which the proceedings to which the application relates are scheduled to 
take place, as soon as is reasonably practicable and sufficiently in advance of the required attendance 
to ensure that no adjournment of the proceedings will be required for such purpose. 
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To Whom Application Made 
Applications for Transfer from Custody 


(2) 


Applications under subsection 527(7) of the Code and rule 23.01 shall be made to a judge of the court in the 
county, district or region to which the prisoner is to be transferred or in which the prisoner is incarcerated. 
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Filing of Notice 
23.03 


The notice of application and supporting materials shall be filed in the office of the clerk of the court in 


the place where the application is to be determined, as soon as is reasonably practicable, before the 
date on which the application is to be determined. 
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Materials to be Filed 
23.04 


(1) 

The notice of application in Form 1 under this rule shall also be accompanied by: 

(a) 

a copy of the warrant under which the prisoner is held, where it is reasonably practicable to do so; 
(b) 


where the application is made under s. 527(1) of the Code, a copy of the indictment to which the 
application relates; 


(c) 


where the application is made under s. 527(1) of the Code, an affidavit by or on behalf of the applicant 
deposing to the matters described in subrule (2); 


(d) 


where the application is made under s. 527(7) of the Code, an affidavit by or on behalf of the prosecutor 
setting out the matters described in subrule (3); 


(e) 


where the application is made under s. 527(7) of the Code, the written consent of the prisoner to the 
order proposed; 
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(f) 


a draft order in Form 12 or 13, as the case may be; and, 


(9) 


a copy of any other material in the court file that is necessary for the determination of the application. 
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Affidavit of or on Behalf of the Applicant 


(2) 


The affidavit of or on behalf of the applicant required by paragraph (1)(c) for applications under subsection 
527(1) of the Code shall contain: 


(a) 
particulars of the charge in respect of which the application is made, including a statement of the date 


upon which the proceedings in which the prisoner’s attendance is required are scheduled to commence or 
resume, as the case may be; 


(b) 


particulars of the date upon or period within which, as well as the locations at which, the attendance of the 
prisoner will or may be required; and, 


(с) 
a statement of the reasons why the prisoner’s attendance is required. 
(3) 


The affidavit of or on behalf of the applicant required by paragraph (1)(d) for applications under subsection 
527(7) of the Code shall contain: 


(a) 


a description of the status of the peace officer to whose custody it is sought to transfer the prisoner; 
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(b) 
a statement or description of the purpose for which the transfer of the prisoner is sought; 
(c) 


a statement or description of the nature of the assistance which it is reasonably anticipated the prisoner 
will provide, if transferred; 


(d) 


a statement whether the assistance reasonably anticipated from the prisoner is available from other 
sources; 


(e) 

a statement whether notice of the application has been given to the solicitor of record of the prisoner; 
(f) 

as an exhibit, the written consent of the prisoner to the proposed transfer; 


(9) 


a description of the procedures to be followed to ensure the custody and security of the prisoner; 
(h) 

a statement of particulars of the period for which the transfer is required; and, 

(i) 


a general description of the locations at which the attendance of the prisoner will be required. 
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Materials for Use on Application 
Application Record and Factum 


(4) 


Unless otherwise ordered, in accordance with rule 2.01, by the judge before whom an application under this 
rule and s. 527(1) or (7) of the Code is returnable, no application record or factum shall be required. 
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Materials for Use on Application 
Attendance Not Required 


(5) 
Unless otherwise ordered, in accordance with rule 2.01, by the judge before whom an application under this 
rule and s. 527(1) or (7) of the Code is returnable, the order sought may be given ex parte and without the 


attendance of the solicitor of record for the applicant. 


[51/2014-5, s. 33, effective January 1, 2014.] 
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[Code, s. 709] 
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Application of the Rule 
24.01 


This rule applies to applications on behalf of an accused or the prosecutor for an order appointing a 
commissioner to take the evidence of a witness under section 709 of the Code. 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 


To Whom Application Made 
24.02 


Applications made under rule 24.01 shall be made to a judge of the court in the county, district or 
region in which the trial is being or is scheduled to be held, either before or as soon as is reasonably 
practicable after the trial date has been fixed. 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 


Contents of Notice 
24.03 


A notice of application in Form 1 under rule 24.01 shall include a statement whether the presence of the 


accused is required upon the taking of the evidence and whether the proceedings on commission are 
to be videotaped. 
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Service of Notice 


General Rule 
24.04 


Service of the notice of application under rule 24.03 and the supporting materials required by rule 24.05 
shall be made upon the prosecutor or accused, as the case may be, at least 30 days before the date 
fixed for the hearing of the application and not less than 60 days before the date fixed for trial upon the 


indictment. 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 
Materials for Use on Application 


Materials to be Filed 
24.05 


(1) 

The notice of application in Form 1 under rule 24.03 shall be accompanied by: 

(a) 

an affidavit by or on behalf of the applicant and deposing to the matters described in subrule (2); 

(b) 

where the application is made under subparagraph 709(a)(i) of the Code, the affidavit of a duly qualified 


medical practitioner describing the nature and extent of the illness and the disability arising therefrom 
or, where the prosecutor and accused consent, the report in writing of such practitioner; and, 


(с) 


a draft order which, in cases where the person is to be examined outside Ontario, shall provide for the 
issuing of a commission in Form 14 authorizing the taking of evidence before a named commissioner 
and a letter of request directed to the judicial authorities of the jurisdiction in which the witness is to be 
found, requesting the assistance of such process as is necessary to compel the witness to attend and 
be examined before the named commissioner. 
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PART II: PRE-TRIAL PROCEEDINGS [Rules 20-29] 
RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 
Materials for Use on Application 
Affidavit by or on Behalf of the Applicant 
(2) 
The affidavit by or on behalf of the applicant required by paragraph (1)(a) shall contain: 


(a) 


particulars of the charge in respect of which the application is made, including a statement of the date 
upon which trial proceedings are scheduled to commence and of their anticipated length; 


(b) 


a statement of all material facts relied upon to justify the belief that an order should be given including a 
statement: 


(i) 
whether the requested jurisdiction will or is likely to respond favourably to a request for judicial assistance, 
(ii) 


whether the manner of response, if favourable, is compatible with the manner in which evidence is taken in 
criminal proceedings in Canada, 


(iii) 


whether the circumstances of the witness’ residence out of Canada render return to Canada for trial likely 
or unlikely, thereby affecting the necessity for the taking of evidence on commission, 


Page 2 of 2 
Affidavit by or on Behalf of the Applicant 
(iv) 


whether the witness has relevant and material evidence to give, receivable in accordance with the rules of 
evidence applicable in the Canadian proceedings, 


(v) 


whether the witness is willing to attend to give evidence on commission and, if not, the means whereby his 
or her attendance may be compelled or otherwise ensured, 


(vi) 

whether there will be unfair prejudice to the party opposite by the order of a commission, 

(vii) 

whether there will be any serious disruption of the trial proceedings by the taking of such evidence, and, 
(viii) 


whether the trier of fact will be disadvantaged to the prejudice of the parties or either of them, by being 
unable to observe the demeanour of the witness; 


(c) 
if known, a statement of the time and place at which the proposed examination is to be conducted; 
(d) 


if known, a statement of the identity of the proposed commissioner and of his or her consent to act in that 
capacity; 


(e) 


a description of the manner in which it is proposed to conduct and record the examination, including 
whether an interpreter will be required and whether it is proposed that the proceedings be videotaped; and, 


(f) 


a statement whether the presence of the accused is sought, permitted or required and, where applicable, 
what arrangements, if any, are proposed in respect of his or her attendance or detention in custody. 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 


Materials for Use on Application 


Factum Required 


(3) 


Factums complying with rule 33 are required on applications under this rule. 


[51/2014-5, s. 33, effective January 1, 2014.] 
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Consent in Writing 
24.06 


The respondent may consent in writing to the order sought upon terms included in a draft order in 


Form 14 filed and a judge, satisfied that the relief sought by the applicant should be granted, may grant 
the order on such terms without the attendance of solicitors. 
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Order for Examination 


Contents of Order 
24.07 


(1) 


Where an order is made that the evidence of a witness may be taken by a commissioner, the judge 
granting the order may determine: 


(a) 

the time and place of the examination; 
(b) 

the minimum notice period required; 
(с) 

the name of the commissioner; 

(d) 


the witness fee, if any, to be paid to the witness whose evidence is to be taken by the commissioner; 
and, 


(e) 


any other matter respecting the holding of the examination including the presence of the accused and 
his or her solicitor of record upon such commission and payment of those expenses of the commission 
which are to be borne by the applicant. 


Раде 2012 
Contents of Order 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 
Order for Examination 


Commission and Letter of Request 


(2) 


Where the witness is to be examined outside Ontario, the order under subrule (1) shall, upon the request of 
the applicant, provide for the issuing of: 


(a) 

a commission in Form 14 authorizing the taking of evidence before a named commissioner; and, 

(b) 

a letter of request in Form 15 directed to the judicial authorities of the jurisdiction in which the proposed 


witness is to be found, requesting the issuing of such process as is necessary to compel the witness to 
attend and be examined before the commissioner, and the order shall be in Form 16. 


(3) 


The commission and letter of request shall be prepared and issued by the clerk. 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 
Order for Examination 


Duties of Commissioner 


(4) 
A commissioner shall, to the extent that it is possible to do so, conduct the examination in the form of oral 
questions and answers in accordance with these rules, the law of evidence applicable to criminal trials and 


the terms of the commission, unless some other form of examination is required by the order or the law of 
the place where the examination is conducted. 


(S) 

As soon as the transcript of the examination is prepared, the commissioner shall: 

(a) 

return the commission, together with the original transcript and exhibits, to the clerk who issued it; 
(b) 

keep a copy of the transcript and, where practicable, the exhibits; and, 

(c) 


notify the parties who appeared at the examination that the transcript is complete and has been returned to 
the clerk who issued the commission. 
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Order for Examination 
Applicant to Serve Transcript 


(6) 


The clerk shall send the transcript to the solicitor of record for the applicant or the applicant, as the case 
may be, who shall forthwith serve every other party with the transcript free of charge. 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 
Witness to be Examined Under Oath or Upon Affirmation 


Examination in Ontario 
24.08 


(1) 


Before being examined, the witness shall take an oath or make an affirmation or, where the conditions 
of s. 16(3) of the Canada Evidence Act have been met, make a promise to tell the truth, and, where the 
examination is conducted in Ontario, the oath or affirmation shall be administered by the commissioner 
or by another person authorized to administer oaths in Ontario, or where the conditions of s. 16(3) of 
the Canada Evidence Act have been met, the promise to tell the truth shall be made to that person. 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 


Witness to be Examined Under Oath or Upon Affirmation 


Examination Outside Ontario 


(2) 


Where the examination is conducted outside Ontario, the oath or affirmation may be administered by or the 
promise to tell the truth made to the person before whom the examination is conducted, a person 
authorized to administer oaths in Ontario or a person authorized to take affidavits or administer oaths or 
affirmations in the jurisdiction where the examination is conducted. 
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Interpreter 


General Rule 
24.09 


(1) 


Where the witness does not understand the language or languages in which the examination is to be 
conducted or is deaf or mute, a competent and independent interpreter shall, before the witness is 
examined, take an oath or make an affirmation to interpret accurately the administration of the oath or 
affirmation and the questions to and answers of the witness. 
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Interpreter 


Supply of Interpreter 


(2) 
Where an interpreter is required by subrule (1) for the examination of a witness, unless the interpretation is 


from English to French or from French to English in which case the interpreter shall be provided by the 
Attorney General, the applicant shall provide an interpreter satisfactory to the parties. 
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Production of Documents 


General Requirement 
24.10 


(1) 
The witness shall bring to the examination and produce for inspection all documents and things in his 


or her possession, control or power that are not privileged and that the process compelling attendance 
requires the person to bring. 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 
Production of Documents 
Process May Require Documents and Things 


(2) 


The process which compels the attendance of a witness may require the witness to bring to the 
examination and produce for inspection: 


(a) 


all documents and things relating to any matter in issue in the proceeding that are in his or her possession, 
control or power and are not privileged; or, 


(b) 


such documents or things described in paragraph (a) as are specified in the process compelling 
attendance, 


unless the commissioner orders otherwise in the interests of justice. 
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Production of Documents 


Duty to Produce Other Documents 


(3) 


Where a witness, on examination upon a commission, admits that he or she has possession or control of 
or power over any other document that relates to a matter in issue in the proceeding and is not privileged, 
the witness shall produce it for inspection by the examining party forthwith, if the person has the document 
at the examination, and if not, within two days thereafter, unless the commissioner orders otherwise in the 
interests of justice. 


[SI/2014-5, s. 33, effective January 1, 2014.] 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 
The Course of Examination 


Examination-In-Chief 
24.11 


(1) 


The solicitor of record for the applicant shall examine the witnesses whose evidence is to be taken 
upon commission, in-chief, in accordance with the rules of evidence which would apply at trial. 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 


The Course of Examination 


Cross-Examination 


(2) 


After examination in-chief by the solicitor of record for the applicant has been concluded, the solicitor of 
record for the respondent may cross-examine the witness in accordance with the rules of evidence which 


would apply at trial. 
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The Course of Examination 


Re-Examination 


(3) 


After cross-examination has been completed, the solicitor of record of the applicant may re-examine the 
witness in accordance with the rules of evidence which would apply at trial. 
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Objections and Rulings 


Objections 
24.12 


(1) 


Where objection is taken to a question, the objector shall state briefly the reason for the objection, and 
the question and the brief statement concerning the objection shall be recorded. 


End of Document 


Rulings on Answers Under Objection 


The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL PROCEEDINGS 
RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) > PART Il: PRE-TRIAL 
PROCEEDINGS [Rules 20-29] > Rule 24 Applications to Take Evidence on Commission > 
Objections and Rulings 
CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART Il: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 


Objections and Rulings 
Rulings on Answers Under Objection 
(2) 


A question to which objection is taken may be answered with the objector's consent, and where the 
question is answered, a ruling shall be obtained from the trial judge before the evidence is used at trial. 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 


Objections and Rulings 
Rulings on Answers Not Given 
(3) 


A ruling on the propriety of a question to which objection is made and an answer not given may be 
obtained from the trial judge. 
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PART Il: PRE-TRIAL PROCEEDINGS [Rules 20-29] 
RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 


Objections and Rulings 
Rulings by Commissioner 
24.13 
A commissioner who is not the trial judge may make rulings with respect to the conduct of an 


examination, other than a ruling on the propriety of a question, but the ruling of a commissioner who is 
not the trial judge is subject to review by the trial judge. 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 


Objections and Rulings 


Evidence Taken to be Recorded 
24.14 


All evidence taken by a commissioner shall be recorded in its entirety in question and answer form in a 


manner that permits the preparation of a typewritten transcript of the examination, unless the court 
orders otherwise in accordance with rule 2.01 or the parties agree otherwise. 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 
Objections and Rulings 
Typewritten Transcript 


Preparation of Transcript 
24.15 


(1) 


Where a party so requests, the person who recorded evidence taken upon commission shall have a 
typewritten transcript of the evidence prepared and completed within four weeks after receipt of the 
request. 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 
Objections and Rulings 
Typewritten Transcript 
Certification 


(2) 


The transcript shall be certified as correct by the person who recorded the evidence taken, but need not be 
read to or signed by the witness. 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 
Objections and Rulings 
Typewritten Transcript 
Delivery to Other Parties and Court 
(3) 
As soon as the transcript is prepared, the person who recorded the evidence taken on commission shall 


send one copy to each party who has ordered and paid for a transcript and, if a party so requests for it, 
shall provide an additional copy for the use of the court. 
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Use of Evidence at Trial 
24.16 


The judge presiding at the trial at which the evidence taken upon commission is tendered for admission 


shall determine the extent to which and manner in which, if at all, the evidence shall be received in the 
proceedings. 
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RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 
Objections and Rulings 


Videotaping or Other Recording of Evidence on Commission 


General Rule 
24.17 


(1) 
On consent of the parties or by order of the court, evidence taken on commission may be recorded by 


videotape or other similar means and the tape or other recording may be filed for the use of the court 
along with the transcript. 
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PART Il: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 24 APPLICATIONS TO TAKE EVIDENCE ON COMMISSION 
Objections and Rulings 
Videotaping or Other Recording of Evidence on Commission 
Application of Rule 24.16 


(2) 

Rule 24.16 applies, with necessary modifications, to a tape or other recording made under subrule (1). 
PRACTICE COMMENTARY 

424.17-1 

Commission evidence 


The fact that a foreign jurisdiction would only allow the taking of their evidence in accordance with their procedures 
which were markedly different than the procedure used in a Canadian adversarial system was a sufficient basis to 
deny an application.! 


When applying to take commission evidence, counsel must have regard to the relevant provisions in the Criminal 
Code. 


Section 709 of the Criminal Code allows a party to an indictable or summary conviction proceeding to apply for an 
order appointing a commissioner for the purpose of taking evidence. Sections 712 to 714 of the Criminal Code 
provide the statutory framework for the hearing and admission of evidence. However, counsel should also be 
mindful of substantive changes to the Criminal Code that allow for the taking of evidence by audioconference or 
videoconference for witnesses both inside and outside of Canada in sections 714.1 through 714.7 of the Criminal 
Code. The use of technology to accommodate witnesses has become commonplace as a consequence of adapting 
during the COVID-19 pandemic. The relevant Criminal Code provisions follow. 


Раде 2012 
Application of Rule 24.16 


Footnote(s) 


1 Rv. Baker, [2001] O.J. No. 2112 (Ont. S.C.J.). 
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Evidence on Commission 


709. 


ORDER APPOINTING COMMISSIONER — 
(1) A party to proceedings by way of indictment or summary conviction may apply for an order appointing a 
commissioner to take the evidence of a witness who 


(a) is, by reason of 
(i) physical disability arising out of illness, or 


(ii) any other good and sufficient cause, 


not likely to be able to attend at the time the trial is held; or 
(b) is out of Canada. 
(2) IDEM — 


A decision under subsection (1) is deemed to have been made at the trial held in relation to the 


proceedings mentioned in that subsection. 
[R.S.C. 1985, c. C-46, s. 709; R.S.C. 1985, c. 27 (1st Supp.), s. 150; S.C. 1994, c. 44, s. 72.] 


PRACTICE NOTES 
4709-1 Appeals 


Раде 2015 
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An appeal is a "proceeding" in respect of which a commission may be had.! Where an application is 
made during the trial to take the evidence on commission of a witness who is out of Canada, the judge 
is entitled to take into consideration such factors as whether the trial will be seriously disrupted by the 
taking of the evidence and the possible prejudice to the opposite party resulting therefrom, as well as 
the consequence that the tribunal of fact will not have the advantage of observing the demeanour of 
the witness.? 
710. 
APPLICATION WHERE WITNESS IS ILL — 
(1) An application under paragraph 709(1)(a) shall be made 
(a) to a judge of a superior court of the province in which the proceedings are taken; 
(b) to a judge of a county or district court in the territorial division in which the proceedings are taken; or 
(c) to a provincial court judge, where 


(i) at the time the application is made, the accused is before a provincial court judge presiding over a 
preliminary inquiry under Part XVIII, or 


(ii) the accused or defendant is to be tried by a provincial court judge acting under Part XIX or XXVII. 


(2) EVIDENCE OF MEDICAL PRACTITIONER — 


An application under subparagraph 709(1)(a)(i) may be granted on the evidence of a registered 
medical practitioner. 
[R.S.C. 1985, c. C-46, s. 710; R.S.C. 1985, c. 27 (1st Supp.), s. 151; S.C. 1994, c. 44, s. 73.] 


711. 
ADMITTING EVIDENCE OF WITNESS WHO IS ILL — 
Where the evidence of a witness mentioned in paragraph 709(1)(a) is taken by a commissioner appointed under 


section 710, it may be admitted in evidence in the proceedings if 


(a) it is proved by oral evidence or by affidavit that the witness is unable to attend by reason of death or 
physical disability arising out of illness or some other good and sufficient cause; 


(b) the transcript of the evidence is signed by the commissioner by or before whom it purports to have been 
taken; and 


(c) it is proved to the satisfaction of the court that reasonable notice of the time for taking the evidence was 
given to the other party, and that the accused or his counsel, or the prosecutor or his counsel, as the case 
may be, had or might have had full opportunity to cross-examine the witness. 


[R.S.C. 1985, c. C-46, s. 711; R.S.C. 1985, c. 27 (1st Supp.), s. 152; S.C. 1994, c. 44, s. 74; S.C. 1997, c. 18, s. 
102.] 


712. 


APPLICATION FOR ORDER WHEN WITNESS OUT OF CANADA — 
(1) An application that is made under paragraph 709(1)(b) shall be made 


(a) to a judge of a superior court of criminal jurisdiction or of a court of criminal jurisdiction before which 
the accused is to be tried; or 
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(b) to a provincial court judge, where the accused or defendant is to be tried by a provincial court judge 
acting under Part XIX or XXVII. 


(2) ADMITTING EVIDENCE OF WITNESS OUT OF CANADA — 


Where the evidence of a witness is taken by a commissioner appointed under this section, it may be 
admitted in evidence in the proceedings. 


(3) Repealed: R.S.C. 1985, c. 27 (1st Supp.), s. 153. 
[R.S.C. 1985, c. C-46, s. 712; R.S.C. 1985, c. 27 (1st Supp.), s. 153; S.C. 1994, c. 44, s. 75; S.C. 1997, c. 18, s. 
103.] 


PRACTICE NOTES 
4712-1 Who may tender 


Either party may seek to have the evidence taken on the commission admitted at trial, but neither party 
is obliged to do so.? 
713. 


PROVIDING FOR PRESENCE OF ACCUSED COUNSEL — 


(1) A judge or provincial court judge who appoints a commissioner may make provision in the order to enable 
an accused to be present or represented by counsel when the evidence is taken, but failure of the accused 
to be present or to be represented by counsel in accordance with the order does not prevent the admission 
of the evidence in the proceedings if the evidence has otherwise been taken in accordance with the order 
and with this Part. 


(2) RETURN OF EVIDENCE — 


An order for the taking of evidence by commission shall indicate the officer of the court to whom the 
evidence that is taken under the order shall be returned. 

[R.S.C. 1985, c. C-46, s. 713; S.C. 1997, c. 18, s. 104.] 

PRACTICE NOTES 


4713-1 Scope of section 


The accused's presence is in general his right,^ but it is not fatal to admissibility where justifiably 
explained.® 
Charter of Rights 


This section does not offend s. 7 or 11(d) of the Charter.® 

713.1 

EVIDENCE NOT EXCLUDED — 

Evidence taken by a commissioner appointed under section 712 shall not be excluded by reason only that it would 
have been taken differently in Canada, provided that the process used to take the evidence is consistent with the 


law of the country where it was taken and that the process used to take the evidence was not contrary to the 
principles of fundamental justice. 
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[S.C. 1994, c. 44, s. 76] 


PRACTICE NOTES 
9713.1-1 Scope of section 


The accused's presence is in general his right," but if he is absent, such absence is not fatal to 
admissibility where justifiably explained.® 
Charter of Rights 


This section does not offend s. 7 or 11(d) of the Charter.? 
714. 
RULES AND PRACTICE SAME AS IN CIVIL CASES — 


Except where otherwise provided by this Part or by rules of court, the practice and procedure in connection with the 
appointment of commissioners under this Part, the taking of evidence by commissioners, the certifying and return 
thereof and the use of the evidence in the proceedings shall, as far as possible, be the same as those that govern 
like matters in civil proceedings in the superior court of the province in which the proceedings are taken. 


[R.S.C. 1970, с. С-34, s. 642.] 


PRACTICE NOTES 
4714-1 Admissibility 


The admissibility of evidence taken in a foreign jurisdiction in accordance with the order of a foreign 
court authorizing the commissioner to make evidentiary rulings has been judicially considered. The 
commissioner will take the evidence in accordance with the terms of the foreign order and the powers it 
gives him.'° The admissibility of the evidence at trial, however, depends пої on the commissioner's 
rulings but on the decisions of the trial court, and the commissioner's rulings are not binding. 


Footnote(s) 
1 R.v. Lester (1972), 6 C.C.C. (2d) 227, [1971] O.J. No. 1904 (Ont. C.A.). 
Н. v. Bulleyment (1979), 46 C.C.C. (2d) 429, [1979] O.J. No. 427 (Ont. C.A.). 
Н. v. Bulleyment (1979), 46 C.C.C. (2d) 429, [1979] O.J. No. 427 (Ont. C.A.). 
v. Branco (1998), 62 С.Н. (За) 371, 41 C.C.C. (За) 248, [1988] O.J. No. 120 (Ont. C.A.). 
v. Neverson (1998), 124 C.C.C. (3d) 468, [1998] A.Q. no 438 (Que. C.A.). 
v. Beck (1996), 108 C.C.C. (3d) 385, [1996] A.J. No. 733 (Alta. C.A.). 
v. Branco (1998), 62 С.Н. (За) 371, 41 C.C.C. (За) 248, [1988] O.J. No. 120 (Ont. C.A.). 
v. Neverson (1998), 124 C.C.C. (3d) 468, [1998] A.Q. no 438 (Que. C.A.). 
v. Beck (1996), 108 C.C.C. (За) 385, [1996] A.J. No. 733 (Alta. C.A.). 
v. Robertson (1982), 31 С.В. (3d) 383, 66 C.C.C. (2d) 210, [1982] В.С... No. 265 (B.C.C.A.). 
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Video and Audio Evidence 


714.1 

AUDIOCONFERENCE AND VIDEOCONFERENCE - WITNESS IN CANADA — 

A court may order that a witness in Canada give evidence by audioconference or videoconference, if the court is of 

the opinion that it would be appropriate having regard to all the circumstances, including 

(a) the location and personal circumstances of the witness; 

(b) the costs that would be incurred if the witness were to appear personally; 

(c) the nature of the witness' anticipated evidence; 

(d) the suitability of the location from where the witness will give evidence; 

(e) the accused's right to a fair and public hearing; 

(f) the nature and seriousness of the offence; and 

(g) any potential prejudice to the parties caused by the fact that the witness would not be seen by them, if the 
court were to order the evidence to be given by audioconference. 

[S.C. 1999, c. 18, s. 95; S.C. 2019, c. 25, s. 290.] 


PRACTICE NOTES 
q714.1-1 Principles 
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The principles in the following precedents decided under the earlier version of this section may still 
apply. The starting point must be that, unless the circumstances warrant dispensing with the usual 
practice, the witness should be called to the witness stand to testify, especially where there are serious 
issues of credibility to be determined! or where there is a reasonable likelihood that taking the 
evidence by video link would impact negatively on the ability of defence counsel to cross-examine the 
witness.? 


The relevant factors have been enumerated as follows: 


1. the section provides the court with the discretion to allow a witness to testify from outside the courtroom by 
technological means. Thus, the applicant must establish why such an order is appropriate in the specific 
circumstances of the case. The order is not to be granted without a proper evidentiary foundation for it having 
been presented; 


2. the section requires that the technology used results in the witness being in the "virtual presence" of the 
parties and the court. The section does not define what the words "virtual presence" means. | conclude that 
this element of the provision will be satisfied if the parties and the court are able to see; hear; and question 
the witness (see А. v. Morin, [2005] A.J. No. 547, (Q.B.), at footnote eight); and 


3. in considering a section 714.1 application, the court must consider all of the circumstances including (i) the 
location and personal circumstances of the witness; (ii) the costs that would be incurred if the witness had to 
be physically present; and (iii) the nature of the witness’ anticipated evidence. An analysis of these 
circumstances requires a consideration of such factors as: 


viii. 


714.2 


the distance between the court house and the location of the witness, though the requirement for a 
witness to travel, standing alone, is not likely to be sufficient for a section 714.1 order to be issued ...; 


the hardship, if any, which might be caused to the witness if he or she had to be present in person, 
including any potential impact on the witness' health ...; 


any other relevant personal circumstances of the witness, such as her or his age and employment; 


whether the presence of the witness in the courtroom will result in an attempt to intimidate the witness 


the financial costs involved in having the witness personally present, particularly if those costs are to be 
incurred by the witness; the accused; or by the Crown for a witness of minor importance in the case; 


whether the witness's evidence is significant or of a minor nature in the context of the specific case; 


whether the presentation of the evidence in the manner allowed by section 714.1 will negatively impact 
or enhance the accused's ability to make full answer or defence; and 


the location of where the video link will be situated. The Court must, in considering the location from 
which the evidence will be presented, consider whether the witness will face the same level of solemnity 
offered by a courtroom and whether he or she will be as free from outside influences while testifying as 
she or he would be if they were to testify in person before the trial judge.? When credibility is an issue, 
the court should authorize testimony via s. 714.1 only in the face of exceptional circumstances that 
personally impact the proposed witness. Mere inconvenience should not suffice.^ An application by the 
Crown to have eight witnesses give their evidence via videoconference from locations outside of the 
courthouse, pursuant to ss. 714.1 and 714.2 of the Criminal Code, was refused in respect of witnesses 
contested by defence.5 


VIDEOCONFERENCE - WITNESS OUTSIDE CANADA — 


(1) A court shall receive evidence given by a witness outside Canada by videoconference, unless one of the 
parties satisfies the court that the reception of such testimony would be contrary to the principles of 
fundamental justice. 
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(2) NOTICE — 


A party who wishes to call a witness to give evidence under subsection (1) shall give notice to the court 
before which the evidence is to be given and the other parties of their intention to do so not less than 
10 days before the witness is scheduled to testify. 

[S.C. 1999, c. 18, s. 95; S.C. 2019, c. 25, s. 290.] 


PRACTICE NOTES 
4714.2-1 Principles Section 414.2 creates a presumption that the testimony of an out-of-country witness will 

be received by means of technology that permits the witness to testify in the virtual presence of the parties 
and the court. The onus is on the party who opposes receipt of the evidence under s. 714.2 to satisfy the 
court “that the reception of such testimony would be contrary to the principles of fundamental justice”.® 

714.3 

AUDIOCONFERENCE - WITNESS OUTSIDE CANADA — 

The court may receive evidence given by a witness outside Canada by audioconference, if the court is of the 

opinion that it would be appropriate having regard to all the circumstances, including those set out in paragraphs 

714.1(a) to (g). 

[S.C. 1999, c. 18, s. 95; S.C. 2019, c. 25, s. 290.] 

714.4 

REASONS — 


If the court does not make an order under section 714.1 or does not receive evidence under section 714.2 or 714.3, 
it shall include in the record a statement of the reasons for not doing so. 


[S.C. 1999, c. 18, s. 95; S.C. 2019, c. 25, s. 290.] 
714.41 
CESSATION — 


The court may, at any time, cease the use of the technological means referred to in section 714.1, 714.2 or 714.3 
and take any measure that the court considers appropriate in the circumstances to have the witness give evidence. 


[S.C. 2019, c. 25, s. 2901] 
714.5 
OATH OR AFFIRMATION — 


The evidence referred to in section 714.2 or 714.3, that is given by a witness who is outside of Canada, shall be 
given 

(a) under oath or affirmation in accordance with Canadian law; 

(b) under oath or affirmation in accordance with the law in the place where the witness is physically present; or 


(c) in any other manner that demonstrates that the witness understands that they must tell the truth. 
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[S.C. 1999, c. 18, s. 95; S.C. 2019, c. 25, s. 290.] 


714.6 


OTHER LAWS ABOUT WITNESSES TO APPLY — 


When a witness who is outside Canada gives evidence under section 714.2 or 714.3, the evidence is deemed to be 
given in Canada, and given under oath or affirmation in accordance with Canadian law, for the purposes of the laws 
relating to evidence, procedure, perjury and contempt of court. 


[S.C. 1999, c. 18, s. 95; S.C. 2019, c. 25, s. 290.] 


714.7 


COSTS OF TECHNOLOGY — 


Unless the court orders otherwise, a party who calls a witness to give evidence by means of the technology referred 
to in section 714.1, 714.2 or 714.3 shall pay any costs associated with the use of the technology. 


[S.C. 1999, c. 18, s. 95; S.C. 2019, c. 25, s. 290.] 


714.8 


CONSENT — 


Nothing in sections 714.1 to 714.7 is to be construed as preventing a court from receiving evidence by 
audioconference or videoconference, if the parties so consent. 


[S.C. 1999, c. 18, s. 95; S.C. 2019, c. 25, s. 290.] 


Footnote(s) 


1 


R. v. P. (D.), 2013 ONSC 2901, [2013] O.J. No. 2232 (Ont. S.C.J.) (application by Crown for videolink evidence 
dismissed in sex case where credibility was an important issue); R. v. Denham, 2010 ABPC 82, [2010] A.J. No. 1435 
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Japan requiring simultaneous translation). 
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RULE 25 APPLICATIONS FOR REMOVAL AS SOLICITOR OF RECORD 


Application of the Rule 
25.01 


This rule applies to applications by the solicitor of record for an accused to be removed as solicitor of 


record, and to applications by the prosecutor to have the solicitor of record for an accused removed as 
solicitor of record. 
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RULE 25 APPLICATIONS FOR REMOVAL AS SOLICITOR OF RECORD 


To Whom Application Made 
25.02 


Applications under rule 25.01 shall be made to a judge of the court in the county or district in which the 
proceedings to which the application relates are scheduled to take place, as soon as is reasonably 
practicable and sufficiently in advance of the scheduled date of trial to ensure that no adjournment of 
the proceedings will be required for such purpose, or, where the matter arises at trial, to the trial judge. 
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Service of Notice 


General Rule 
25.03 


(1) 


Service of the notice of application under rule 25.03 and the supporting materials required by rule 25.05 
shall be made upon the prosecutor and accused, at least 15 days before the date fixed for the hearing 
of the application, which shall not be less than 10 days prior to the date fixed for trial of the indictment 
to which the application relates. 
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Manner of Service 


(2) 


Service of the notice of application and supporting materials shall be made in accordance with rule 5 and 
where the application is made by the solicitor of record for the accused, upon the accused by mailing a 
copy to his or her last known address. 
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Filing with Proof of Service 


(3) 


Notice of application and supporting materials, together with proof of service thereof, shall be filed in the 
office of the clerk of the court in the place where the application is to be heard, at least 10 days before the 
date fixed for the hearing of the application. 
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Materials to be Filed 
25.04 


(1) 


The notice of application in Form 1 under this rule shall be accompanied by an affidavit by or on behalf 
of the applicant, deposing to the matters described in subrule (2). 
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(2) 
The affidavit by or on behalf of the applicant required by subrule (1) shall contain: 
(a) 


particulars of the charge in respect of which the application is made, including a statement of the date 
upon which trial proceedings are scheduled to commence and their anticipated length; 


(b) 


particulars of any prior applications, whether on behalf of the accused or the prosecutor, to have the 
solicitor of record for the accused removed as solicitor of record, including, where available, transcripts of 
proceedings taken upon such applications; 


(с) 


where the application is made by the solicitor of record for an accused or on behalf of an accused, a full 
statement of all facts material to a determination of the application, including without disclosing any 
solicitor client communication in respect of which solicitor client privilege has not been waived, a 
statement of the reasons why the order sought should be given; 


(d) 


where the application is made by or on behalf of the prosecutor, a full statement of all facts material to a 
determination of the application, including a statement of the reasons why the order sought should be 
given; 
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Affidavit by or on Behalf of the Applicant 


(e) 

a statement whether an adjournment of trial proceedings is likely or will be required to enable the accused 
to retain and instruct a new solicitor of record to proceed to trial and, if so, when it is proposed that trial 
proceedings shall commence; and, 

(f) 


where applicable, a statement of the identity of the new solicitor of record and his or her undertaking to 
proceed to trial or other disposition on the date specified under paragraph (e). 


End of Document 


Factum May be Required 


The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL PROCEEDINGS 
RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) > PART Il: PRE-TRIAL 
PROCEEDINGS [Rules 20-29] > Rule 25 Applications for Removal as Solicitor of Record > 
Materials for Use on Application 
CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART Il: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 25 APPLICATIONS FOR REMOVAL AS SOLICITOR OF RECORD 


Materials for Use on Application 


Factum May be Required 


(3) 


A judge may require that factums complying with rule 33 be filed on applications under this rule. 


[51/2014-5, s. 33, effective January 1, 2014.] 


End of Document 


Application of the Rule 
The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL PROCEEDINGS 
RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) > PART Il: PRE-TRIAL 
PROCEEDINGS [Rules 20-29] » Rule 25 Applications for Removal as Solicitor of Record 


CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


PART Il: PRE-TRIAL PROCEEDINGS [Rules 20-29] 
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Application of the Rule 
25.01 


This rule applies to applications by the solicitor of record for an accused to be removed as solicitor of 


record, and to applications by the prosecutor to have the solicitor of record for an accused removed as 
solicitor of record. 
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To Whom Application Made 
25.02 


Applications under rule 25.01 shall be made to a judge of the court in the county or district in which the 
proceedings to which the application relates are scheduled to take place, as soon as is reasonably 
practicable and sufficiently in advance of the scheduled date of trial to ensure that no adjournment of 
the proceedings will be required for such purpose, or, where the matter arises at trial, to the trial judge. 
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Service of Notice 


General Rule 
25.03 


(1) 


Service of the notice of application under rule 25.03 and the supporting materials required by rule 25.05 
shall be made upon the prosecutor and accused, at least 15 days before the date fixed for the hearing 
of the application, which shall not be less than 10 days prior to the date fixed for trial of the indictment 
to which the application relates. 
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Service of Notice 


Manner of Service 


(2) 


Service of the notice of application and supporting materials shall be made in accordance with rule 5 and 
where the application is made by the solicitor of record for the accused, upon the accused by mailing a 
copy to his or her last known address. 
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Filing with Proof of Service 


(3) 


Notice of application and supporting materials, together with proof of service thereof, shall be filed in the 
office of the clerk of the court in the place where the application is to be heard, at least 10 days before the 
date fixed for the hearing of the application. 
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Materials for Use on Application 


Materials to be Filed 
25.04 


(1) 


The notice of application in Form 1 under this rule shall be accompanied by an affidavit by or on behalf 
of the applicant, deposing to the matters described in subrule (2). 
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Affidavit by or on Behalf of the Applicant 


(2) 
The affidavit by or on behalf of the applicant required by subrule (1) shall contain: 
(a) 


particulars of the charge in respect of which the application is made, including a statement of the date 
upon which trial proceedings are scheduled to commence and their anticipated length; 


(b) 


particulars of any prior applications, whether on behalf of the accused or the prosecutor, to have the 
solicitor of record for the accused removed as solicitor of record, including, where available, transcripts of 
proceedings taken upon such applications; 


(с) 


where the application is made by the solicitor of record for an accused or on behalf of an accused, a full 
statement of all facts material to a determination of the application, including without disclosing any 
solicitor client communication in respect of which solicitor client privilege has not been waived, a 
statement of the reasons why the order sought should be given; 


(d) 


where the application is made by or on behalf of the prosecutor, a full statement of all facts material to a 
determination of the application, including a statement of the reasons why the order sought should be 
given; 
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Affidavit by or on Behalf of the Applicant 


(e) 

a statement whether an adjournment of trial proceedings is likely or will be required to enable the accused 
to retain and instruct a new solicitor of record to proceed to trial and, if so, when it is proposed that trial 
proceedings shall commence; and, 

(f) 


where applicable, a statement of the identity of the new solicitor of record and his or her undertaking to 
proceed to trial or other disposition on the date specified under paragraph (e). 
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Factum May be Required 


(3) 


A judge may require that factums complying with rule 33 be filed on applications under this rule. 


[51/2014-5, s. 33, effective January 1, 2014.] 
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Application of the Rule 
26.01 


This rule applies to applications on behalf of an accused or the prosecutor for an order adjourning trial 
proceedings, after a date has been fixed for trial, but prior to commencement of the trial. 
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To Whom Application Made 
26.02 


Applications under rule 26.01 shall be made to a judge of the court in the county or district in which the 


trial is scheduled to be held upon the indictment, after the matters giving rise thereto have arisen, 
whether before or after the trial date has been fixed. 
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General Rule 
26.03 


(1) 
Service of the notice of application under this rule and the supporting materials required by rule 26.05 
shall be made upon the prosecutor or accused, as the case may be, in accordance with rule 5, at least 


15 days before the date fixed for the hearing of the application, which shall not be less than 10 days 
prior to the date fixed for trial. 
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Filing with Proof of Service 


(2) 


Notice of application and supporting materials, together with proof of service thereof, shall be filed in the 
office of the clerk of the court in the place where the application is to be heard, at least 10 days before the 
date fixed for the hearing of the application. 
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Materials for Use on Application 
Materials to be Filed 
26.04 


(1) 


The notice of application in Form 1 under this rule shall be accompanied by an affidavit by or on behalf 
of the applicant, deposing to the matters described in subrule (2). 
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Materials for Use on Application 
Affidavit by or on Behalf of the Applicant 
(2) 
The affidavit by or on behalf of the applicant required by subrule (1) shall contain: 


(a) 


particulars of the indictment in which is contained the charge upon which the order adjourning the date 
upon which trial proceedings are scheduled to commence is sought; 


(b) 
particulars of any prior applications, whether on behalf of the accused or the prosecutor, to have the trial of 


the indictment adjourned from a date fixed for trial to a subsequent date, including, where available, 
transcripts of proceedings taken upon such applications; 


(c) 


a full statement of all facts material to a determination of the application without disclosing any solicitor 
client communications in respect of which solicitor client privilege has not been waived; and, 


(d) 


a statement of the date or dates to which it is proposed to adjourn the matter for trial. 
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(3) 
No application record or factum is required on applications under this rule. 


[51/2014-5, s. 10, effective January 1, 2014.] 
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Consent in Writing 
26.05 


The respondent may consent in writing to the order sought upon terms included in a draft order filed 
and a judge, satisfied that the relief sought by the applicant should be granted, may grant the order on 
such terms without the attendance of solicitors. 


PRACTICE COMMENTARY 
26.05-1 
Adjournments 


A request for an adjournment of a trial should be brought as soon as possible after the circumstances arise that 
necessitate an adjournment. The decision to grant or deny an adjournment is highly discretionary and will 
balance the individual interests and also factors affecting the administration of justice. A court will seek to 
preserve the integrity of the administration of justice itself.! An appellate court will only interfere with a trial 
judge's exercise of discretion where the accused has either been denied a fair trial or the appearance of 
fairness has been compromised.? 


Request by accused 


When an accused person requests an adjournment for the purposes of retaining counsel (or a particular 
counsel), a court must balance the accused's right to counsel of choice and the right of the court to control its 
own process. This is a particularly delicate balance where the adjournment is sought on the trial date.? 
Additionally, requests for an adjournment of a continuing trial as a result of a request to change counsel engage 
a myriad of considerations but there is no absolute right to have counsel defend a criminal charge. 
Assessment of whether the accused will be unfairly prejudiced if denied an adjournment engages any number of 
considerations personal to the accused including: 


(1) the nature of the charges and the likely duration of the trial, 


(2) the complexity of the case (Regina v. Norris, [1993] O.J. No. 1232 (C.A.) at para. 4 per Blair J.A.; 
Regina v. Campbell, supra at 262-3; Hegina v. Sechon (1996), 104 C.C.C. (Sd) 554 (Que. C.A.) at 560 
per Rothman J.A.), 
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(3) the accused’s prior experience in the criminal courts (Regina v. Aymer, supra at 293; Regina v. 
Richard and Sassano, supra at 45; Regina v. Beals, supra at para. 27, 29; Regina v. Manhas (1980), 
17 C.R. (3d) 331 (B.C.C.A.) at 336 per Hinkson J.A.), 


(4) the range of penalty should the accused be found guilty. 


In the balance, any number of administration of justice factors relating to the orderly and timely prosecution of criminal 
charges fall to be considered including: 


(1) the length of time the case has already been before the courts (Barrette v. The Queen, supra at 192; 
Regina v. McCallen, supra at 534; Regina v. Aymer, supra at 293; Regina v. Singh (2000), 128 O.A.C. 
277 (C.A.) at 278 per curiam; Regina v. Smith, supra at 92; Regina v. Wortsman, [1995] O.J. No. 3733 
(C.A.) at para. 1 per Labrosse J.A.), 


(2) whether there exists an earlier history of procedural delays (Regina v. Aymer, supra at 292-3; Regina 
v. Wortsman, supra at para. 1; Regina v. Boomer, [1996] O.J. No. 643 (C.A.) at para. 1 per Robins 
J.A.), 


(3) the inconveniencing of witnesses (Regina v. Nichols, supra at 300; Regina v. Campbell, supra at 262; 
Hegina v. Aymer, supra at 293; Regina v. C. (D.D.), supra at 330; Hegina v. Bruneau [1983] A.J. No. 
794 (C.A.) at para. 15 per McGillvray C.J.A.), 


(4) the effect of further delay of the proceedings (Regina v. C. (D.D.), supra at 330), 


(5) inconvenience to jurors in a jury case (Regina v. Nichols, supra at 300). 


In addition, the court is entitled to closely consider process factors particular to the accused's conduct in the litigation at 
hand, for example: 


(1) the existence of a peremptory court order for the accused to proceed to trial or an order that the 
accused must proceed with or without counsel (Regina v. Aymer, supra at 292-3; Regina v. Bedard 
(1998), 125 C.C.C. (Sd) 348 (Ont. C.A.) at 351 per Finlayson J.A.; Hegina v. Kovacs, [1996] O.J. No. 
1553 (C.A.) at para. 1 per curiam; Regina v. Richard and Sassano, supra at 46; Regina v. Beals, supra 
at para. 27, 29, 33), 


(2) whether the accused has delayed completion of the trial through a succession of changes of defence 
counsel or by engaging in a strategy of manipulation designed to delay the proceedings.^ 


Generally, in the face of new disclosure, the appropriate remedy will be to grant an adjournment of the trial to 
allow the accused to respond and prepare to the new disclosure. The exceptional remedy of precluding the 
Crown from relying on any new evidence emanating from the disclosure will be rare.” 


The failure of counsel to diligently order transcripts that were purportedly necessary for the trial was not a 
sufficient basis to grant an adjournment in the circumstances particularly in light of the delay in getting to trial, 
the delay in bringing the adjournment application and the delay in ordering the transcripts.9 


Footnote(s) 


1 


a Aà OQ N 


В. v. Downey, [2002] O.J. No. 1524 (Ont. S.C.J.); В. v. Campbell, [1999] O.J. No. 3568, 139 C.C.C. (3d) 258 (Ont. 
C.A.). 


Н. v. McCallen, [1999] O.J. No. 202, 43 O.R. (За) 56 (Ont. C.A.). 
R. v. Hazout, [2005] O.J. No. 3550 (Ont. C.A.). 

R. v. Downey, [2002] O.J. No. 1524 at paras. 99-101 (Ont. S.C.J.). 
R. v. Spackman, [2012] O.J. No. 6127 (Ont. C.A.). 
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6 R. v. Khan, [2005] O.J. No. 2375 (Ont. S.C.J.). 


End of Document 


Application of the Rule 
The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL PROCEEDINGS 
RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) > PART Il: PRE-TRIAL 
PROCEEDINGS [Rules 20-29] > Rule 27: Constitutional Issues 


CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


PART ЇЇ: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 27: CONSTITUTIONAL ISSUES 
Application of the Rule 
27.01 
This rule applies to applications in criminal proceedings: 
(a) 


to declare unconstitutional and of no force and effect, in whole or in part, any enactment of the 
Parliament of Canada; 


(b) 
to declare unconstitutional and of no force and effect, in whole or in part, any rule or principle of law 


applicable to criminal proceedings, whether on account of subsection 8(2) or (3) of the Criminal Code or 
otherwise; and, 


(c) 
to stay proceedings upon an indictment against an accused, in whole or in part, or for any other remedy 


under subsection 24(1) of the Charter, and/or subsection 52(1) of the Constitution Act, 1867 on account 
of an infringement or denial of any right or freedom guaranteed under the Charter or otherwise. 
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RULE 27: CONSTITUTIONAL ISSUES 


To Whom Made 
27.02 


(1) 


Applications under this rule shall be made to a judge of the court in the county, district or region where 
the criminal proceedings to which the application relates are being or are to be heard. 


(2) 
If an application made under paragraph 27.01(a) or (b) relates to an application under Part Ill of these 
rules, the application under this rule shall be heard and determined by the judge who hears the 


applications under Part Ill of these rules. 


[51/2014-5, s. 11, effective January 1, 2014.] 
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RULE 27: CONSTITUTIONAL ISSUES 


Contents of Notice 
27.03 


The notice of application and constitutional issue in Form 5 shall state: 

(a) 

the place and date of hearing in accordance with rules 27.02 and 27.04; 

(b) 

the precise relief sought upon the application; 

(c) 

the grounds to be argued, including a concise statement of the constitutional issue to be raised, a 


statement of the constitutional principles to be argued and a reference to any statutory provision or 
rule upon which reliance will be placed; 


(d) 
the documentary, affidavit and other evidence to be used at the hearing of the application; and, 
(e) 


whether any order is required abridging or extending the time for service or filing of the notice of 
application or supporting materials required under rule 6.05. 
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PART Il: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 27: CONSTITUTIONAL ISSUES 
Filing and Service of Notice 


General Rule 
27.04 


(1) 


An applicant shall give notice of application and constitutional issue in Form 5 and in accordance with 
rule 27.03, not later than thirty (30) days before the date on which the application is scheduled to be 
heard. 
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RULE 27: CONSTITUTIONAL ISSUES 
Filing and Service of Notice 


Manner of Service 


(2) 
For applications under rule 27.01 for a declaration or remedy otherwise than at trial before the trial judge, 


service of the notice of application and constitutional issue in Form 5 and other materials required by these 
rules, the Criminal Code or federal statute shall be made upon: 


(a) 
the Constitutional Law Division of the Ministry of the Attorney General of Ontario; 
(b) 


the regional office of the Attorney General of Canada at Toronto or the office of the Attorney General of 
Canada at Ottawa; 


(с) 

all other parties to the proceedings; апа, 

(d) 

the office of the prosecutor having carriage of the proceedings. 

(3) 

Where applications under rule 27.01 for a declaration or other remedy are to be made at trial before the trial 


judge, service of the notice of application and constitutional issue in Form 5 and other materials required 
by these rules, the Criminal Code or other federal statute shall be made upon: 


Раде 2012 
Manner of Service 


(a) 
the Constitutional Law Division of the Ministry of the Attorney General of Ontario; 
(b) 


the regional office of the Attorney General of Canada at Toronto or the office of the Attorney General of 
Canada at Ottawa; 


(c) 

all other parties to the proceedings; 

(d) 

the office of the prosecutor having carriage of the proceedings; and, 
(e) 


upon such other persons and upon such terms as the trial judge may direct. 
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PART ЇЇ: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 27: CONSTITUTIONAL ISSUES 
Filing and Service of Notice 


Filing with Proof of Service 


(4) 


Notice of application and constitutional issue in Form 5 and supporting material, together with proof of 
service thereof, shall be filed in the office of the clerk of the court in the place where the application is to be 
heard, at least thirty (30) days before the date fixed for the hearing of the application. 


PRACTICE COMMENTARY 
427.04-1 
Application of Rule 27 


Rule 27 is limited to constitutional issues that raise the constitutionality of legislation or the constitutionality of a 
common law principle, or that requests a remedy pursuant under s. 24(1) of the Charter! or s. 52 of the Constitution 
Act, 1982. An application for s. 24(1) relief may be prospective in nature — for example, where denying access to 
disclosure would undermine trial fairness,? or where denying severance would lead to unreasonable delay.? This 
Rule does not apply to applications seeking exclusion of evidence under s. 24(2) of the Charter. Reference should 
be made to Rule 31. 


Applications governed by Rule 27 also engage s. 109 of the Ontario Courts of Justice Act, R.S.O. 1990, c. C.43, 
which provides as follows: 
Notice of constitutional question 


109(1) Notice of a constitutional question shall be served on the Attorney General of Canada and the Attorney General of 
Ontario in the following circumstances: 


1. The constitutional validity or constitutional applicability of an Act of the Parliament of Canada or the 
Legislature, of a regulation or by-law made under such an Act or of a rule of common law is in question. 


2. А remedy is claimed under subsection 24 (1) of the Canadian Charter of Rights and Freedoms in relation 
to an act or omission of the Government of Canada or the Government of Ontario. 
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(2) If a party fails to give notice in accordance with this section, the Act, regulation, by-law or rule of common law shall not 
be adjudged to be invalid or inapplicable, or the remedy shall not be granted, as the case may be. 


Form of notice 


(2.1) The notice shall be in the form provided for by the rules of court or, in the case of a proceeding before a board or 
tribunal, in a substantially similar form. 


Time of notice 


(2.2) The notice shall be served as soon as the circumstances requiring it become known and, in any event, at least fifteen 
days before the day on which the question is to be argued, unless the court orders otherwise. 


Notice of appeal 


(3) Where the Attorney General of Canada and the Attorney General of Ontario are entitled to notice under subsection (1), 
they are entitled to notice of any appeal in respect of the constitutional question. 


Right of Attorneys General to be heard 


(4) Where the Attorney General of Canada or the Attorney General of Ontario is entitled to notice under this section, he or 
she is entitled to adduce evidence and make submissions to the court in respect of the constitutional question. 


Right of Attorneys General to appeal 

(5) Where the Attorney General of Canada or the Attorney General of Ontario makes submissions under subsection (4), he 
or she shall be deemed to be a party to the proceeding for the purpose of any appeal in respect of the constitutional 
question. 


Boards and tribunals 


(6) This section applies to proceedings before boards and tribunals as well as to court proceedings. 


An application to stay the proceedings for a violation of s. 11(b) of the Charter is technically governed by this Rule. 
Accordingly, in order to strictly comply with the Rule, counsel should serve the Attorney General of Ontario and the 
Attorney General of Canada with such applications pursuant to this Rule and/or s. 109 of the Courts of Justice Act.^ 
The August 2020 Rules amendments require that an accused notify the court at the judicial pre-trial whether a s. 
11(b) application will be brought and that such applications be heard at least 60 days prior to the trial. The relevant 
paragraphs include the following: 


A. Scheduling of s. 11(b) Applications 


Pre-trial Conference 


20. Where the defence (g. [sic] an accused person or their counsel) intends to bring a s. 11(b) application but did not 
indicate this at the pre-trial conference, the defence must provide written notice of this change in position to the 
Crown, any other accused and the Superior Court trial coordinator, and arrange for a further pre-trial conference 
as soon as practicable, as required under rule 28.04(11). 


21. Pre-trial conferences will be held by a remote process such as audio or video conference, unless the Court orders 
otherwise. 


22. The pre-trial conference judge will inquire about and discuss any matter that may promote a fair and expeditious 
hearing of the s. 11(b) application including, but not limited to, (i) the scheduling of the application; (ii) the parties' 
positions as to the cause of any particular periods of delay in the case, including whether the delay is attributable 
to the defence or to “extraordinary circumstances", as defined in [А.] v. Jordan, and (iii) the materials required to 
be filed in support of the application. 
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Hearing of the s. 11(b) application 


23. 


24. 


25. 


26. 


Unless directed otherwise by a judge, delay applications shall be scheduled for up to 90 minutes allocated as 
follows: 


* Applicant — 40 minutes 
* Respondent — 40 minutes 
* Applicant's reply — 10 minutes 


Unless otherwise directed by a judge, all s. 11(b) applications must be scheduled to be heard at least 60 days 
before the first scheduled day of trial or, where pre-trial applications are scheduled to be heard separately in 
advance of the trial, at least 60 days before the first scheduled day of pre-trial applications. 


Before filing a s. 11(b) application, the applicant must obtain a hearing date from the court. Before seeking this 
date from the court, the applicant will be expected to consult with the Crown and any other accused to canvass all 
parties' available dates and a reasonable time estimate for the hearing of the application. 


Unless otherwise directed by a judge, the materials in support of the application must be served and filed in 
accordance with the timelines set out in rules 27.04 and 33: 


1. the applicant's materials must be filed at least 30 days before the hearing of the application; and 


2. the respondent's materials must be filed at least 10 days before the hearing of the application. 


B. Supporting Materials in s. 11(b) Applications 


Factums 

27. Unless otherwise directed by a judge, factums are required for all s. 11(b) applications, as per rule 27.05(8). 

28. The factums should clearly identify any periods of delay within the case that the party submits should be 
characterized as attributable to the defence or to “exceptional circumstances", as defined in [А.] v. Jordan. 

29. In addition, in transitional cases, (e.cases [sic] with a charge date before July 8, 2016), the factum should clearly 
attribute each period of time in the proceeding to one of the five categories of delay identified in А. v. Morin ((i) 
inherent time requirements; (ii) delay attributable to the accused/defence; (iii) Crown delay; (iv) institutional delay 
and (v) other reasons for delay). 

30. The information described in paragraphs 28 - 29 should be set out in a chart (or charts) attached to the factum 


setting out the history of the proceeding from the date of charge until the anticipated disposition of the proceeding. 


Transcripts 


31. 


32. 


Footnote(s) 


Unless otherwise directed by a judge and subject to paragraph 32 below, the applicant’s application record must 
contain the transcripts of all prior court appearances in the case. Where an appearance included the hearing of 
evidence and submissions, only the portion of the transcript reflecting discussions about adjournments, 
scheduling and selection of the next court need be provided. 


The court encourages and expects the parties to work together to identify any periods of delay within the case that 
all parties agree are attributable to the defence or to “exceptional circumstances", as defined in [H.] v. Jordan, or 
(in transitional cases) to one of the five categories of delay identified in Н. v. Morin ((i) inherent time requirements; 
(ii) delay attributable to the accused/defence; (iii) Crown delay; (iv) institutional delay and (v) other reasons for 
delay). Where the parties reach such an agreement, an agreed statement of fact may be filed with respect to that 
period, rather than transcripts. 


1 бее. у. Bingham, [2012] O.J. No. 2839, 2012 ONSC 2944 (Ont. S.C.J.). 
2 R.v. Biever, [2015] A.J. No. 528, 2015 ABQB 301 (Alta. Q.B.). 
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3 А.у. Auclair, [2014] S.C.J. No. 6, [2014] 1 S.C.R. 83 (S.C.C.). 
4 Р. у. Vellone, [2011] O.J. No. 5708, 2011 ONCA 785 (Ont. C.A.). 
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RULE 27: CONSTITUTIONAL ISSUES 
Materials for Use on Application 


Application Record 
27.05 


(1) 


Unless otherwise ordered by a judge of the court, an applicant shall serve on every other party and file 
an application record in accordance with subrule 6.05(2) in the office of the clerk of the court in the 
place where the application is to be heard, not later than thirty (30) days before the date on which the 
application is scheduled to be heard. 
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RULE 27: CONSTITUTIONAL ISSUES 


Materials for Use on Application 


Respondent’s Application Record 


(2) 


Where the respondent seeks to rely on material other than that filed by the applicant, the respondent shall 
serve on every other party and file a respondent’s application record in accordance with subrule 6.05(4), 
not later than ten (10) days before the date of the hearing of the application, unless otherwise ordered by a 


judge of the court. 
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RULE 27: CONSTITUTIONAL ISSUES 
Materials for Use on Application 


Intervenor’s Application Record 


(3) 
Where an intervenor seeks to rely on material other than that filed by the applicant, respondent or any other 
person granted leave to intervene, the intervenor shall serve on every party and other intervenor and file an 


intervenor’s application record in accordance with subrule 27.05(4), not later than five (5) days before the 
date of the hearing of the application, unless otherwise ordered by a judge of the court. 


(4) 


An intervenor’s application record shall contain in consecutively numbered pages arranged in the following 
order: 


(a) 


a table of contents describing each document, including each exhibit, by its nature and date and in the 
case of an exhibit, by exhibit number or letter; and 


(b) 


a copy of any material to be used by the intervenor on the application and not included in any other 
application record filed on the application. 
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RULE 27: CONSTITUTIONAL ISSUES 


Materials for Use on Application 
Documents May be Filed as Part of Record 


(5) 


Any documents served by a party for use on an application may be filed, together with proof of service, as 
part of the party’s application record and need not be filed separately if the record is filed within the time 
prescribed for filing the notice or other material. 
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RULE 27: CONSTITUTIONAL ISSUES 


Materials for Use on Application 


Transcript of Evidence 


(6) 


A party who intends to refer to a transcript of evidence at the hearing of an application shall file a copy of 
the transcript as provided by rule 4.08. 
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RULE 27: CONSTITUTIONAL ISSUES 


Materials for Use on Application 
Books of Authorities 
(7) 


Unless otherwise ordered by a judge of the court, books of authorities in accordance with rule 32 are 
required and shall be served and filed within the time limits described in subrules 6.05(1) and (3). 
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RULE 27: CONSTITUTIONAL ISSUES 
Materials for Use on Application 


Factums 


(8) 


Unless otherwise ordered by a judge of the court, factums are required for applications made under this 
rule. 


(9) 


Factums shall comply with rule 33 and be served and filed within the time limits described in subrules 
6.05(1) and (3), unless otherwise ordered by a judge of the court. 


[51/2014-5, ss. 12, 32, effective January 1, 2014.] 

PRACTICE COMMENTARY 

427.05-1 

General 

An application to re-open a s. 11(b) application in light of the Supreme Court of Canada decision іп В. v. Jordan! 
was dismissed where the accused failed to comply with a practice direction to obtain a hearing date from the court 
before filing such an application and narrowing the issues with the Crown.? As noted above, the August 2020 Rules 
amendments now govern how s. 11(b) applications are to be prepared and filed with the court. Electronic transcripts 


are to be filed with the court and Books of Authorities are no longer required. Instead, cases should be hyperlinked 
in materials. 


Раде 2012 
Factums 


Footnote(s) 
1 [2016] S.C.J. No. 27, 2016 SCC 27 (S.C.C.). 
2 R.v. Каттап, [2018] O.J. No. 1851, 2018 ONSC 2196 (Ont. S.C.J.). 
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The Hearing of Applications 


Place of Hearing 
27.06 


The hearing of applications under this rule is governed by rule 6.06. 
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RULE 27: CONSTITUTIONAL ISSUES 


Evidence on Applications 
27.07 


Evidence on applications under this rule is governed by rules 6.07 to 6.09. 

PRACTICE COMMENTARY 

427.07-1 

Evidentiary record 

Where the constitutionality of legislation is being challenged, it is essential that the parties file the necessary 


evidentiary record to either support or refute the claim. The court will not adjudicate the constitutionality of 
legislation in a vacuum." 


Footnote(s) 


1 MacKay v. Manitoba, [1989] S.C.J. No. 88, [1989] 2 S.C.R. 357 (S.C.C.). 
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RULE 27: CONSTITUTIONAL ISSUES 


Abandonment of Applications 
27.08 


Abandonment of applications is governed by rule 6.10. 
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Dismissal on Reference or Application 
27.09 


Dismissal of applications for lack of substantial ground is governed by rule 6.11. 
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Interventions 
27.10 


Any person interested in a proceeding between other parties may by leave of the judge presiding over 
that proceeding, or by leave of the Chief Justice or a judge designated by him or her, intervene therein 
upon such terms and conditions and with such rights and privileges as the judge, the Chief Justice or 
his or her designee may determine. 


PRACTICE COMMENTARY 
q27.10-1 
Intervenor status 


Generally, victims of crime should not be granted intervenor status;' however, there are exceptional 
circumstances that warrant granting intervenor status.? A witness will generally not be granted intervenor status 
either however, in appropriate circumstances, the court may entertain such an application.? Intervention status 
should be denied where it is likely the intervener will stray into areas only tangentially connected with the 
appeal. This is so even though the general reluctance to limit interveners does not necessarily apply where the 
intervenor seeks to support an accused's position.^ Additionally, intervener status should be denied where the 
fairness of the proceedings would be affected by the accused having to face more than one adversary.5 


Once the Crown has taken over carriage of a matter, a police agency does not have automatic standing on the 
lawfulness of a search warrant. However, in exceptional circumstances, it may be appropriate to grant 
intervener status to a police agency." 


Footnote(s) 
1 ЯА. у. Bernardo, [1995] O.J. No. 246 (Ont. Gen. Div.). 
2 Н. у. О'Соппог, [1993] В.С... No. 1466, 22 C.R. (4th) 273 (B.C.C.A.). 
3 В. у. Thurow, [1994] O.J. No. 68 (Ont. Gen. Div.). 
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R. v. Bornyk, [2014] B.C.J. No. 2881, 2014 BCCA 450 (B.C.C.A.). 
R. v. Giesbrecht, [2014] M.J. No. 370, 2014 MBPC 58 (Man. Prov. Ct.). 
Н. v. Toronto Humane Society, [2010] O.J. No. 1856 (Ont. S.C.J.). 
R. v. Toronto Humane Society, [2010] O.J. No. 1856 (Ont. S.C.J.). 
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RULE 28 PRE-HEARING CONFERENCES 


Application of Rule 


28.01 

This rule applies to pre-hearing conferences conducted under Section 625.1 of the Criminal Code. 
PRACTICE COMMENTARY 

428.01-1 

Pre-hearing conference 


The August 2020 Rules amendments provides for a new procedure (and new form) for use during pre-trial 
conferences as follows: 

Part IV: Pre-trial Conferences 

A. Updated Pre-trial Forms 


11. Counsel (and accused, if self-represented) shall use the updated version of the pre-trial conference report (Form 
17) dated May 2017 available on the Ontario Court Forms website. As of May 15, 2017, the Court may refuse to 
accept filing of any previous versions of the pre-trial conference report (Form 17). 


12. The pre-trial conference judge shall use the updated version of the Report to Trial Judge (Form 18-A1) dated May 
2017. 
B. Directions and Orders of Pre-Trial Conference Judge 


13. The pre-trial conference judge may make any order that the rules provide may be made by a judge, including an 
order with respect to the following: 


a. directing that factums are required, or are not required, in respect of a particular application; 
b. the nature, scope and content of other materials required in support of an application; 


c. the manner and timelines for the service and filing of notices, application records factums or other materials in 
support of an application; 


d. setting time limits for oral arguments of pre-trial applications that parties should expect will be imposed subject 
to the discretion of the trial judge; and 


Раде 2012 
Application of Rule 


e. whether a matter ought to be argued in-writing, in-person, by a remote process such as audio or by video 
conference (subject to any consents the court determines are required) or some combination of these. 


C. Conducting Pre-trial Conferences by telephone or video conference 


14. Pre-trial conferences will be held by a remote process such as audio or video conference unless directed by the 
Court to be held in-person. Either party may request that the pre-trial conference be held in person, which will be 
considered by the Court. 


Section 625.1 of the Criminal Code and the practice commentary from The Practitioner's Criminal Code are as 
follows: 
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PART ЇЇ: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 28 PRE-HEARING CONFERENCES 


Application of Rule 


Pre-Hearing Conference 


625.1 


PRE-HEARING CONFERENCE — 


(1) Subject to subsection (2), on application by the prosecutor or the accused or on its own motion, the court, 
or a judge of the court, before which, or the judge, provincial court judge or justice before whom, any 
proceedings are to be held may order that a conference between the prosecutor and the accused or 
counsel for the accused, to be presided over by the court, judge, provincial court judge or justice, be held 
prior to the proceedings to consider the matters that, to promote a fair and expeditious hearing, would be 
better decided before the start of the proceedings, and other similar matters, and to make arrangements for 
decisions on those matters. 


(2) MANDATORY PRE-TRIAL HEARING FOR JURY TRIALS — 


In any case to be tried with a jury, a judge of the court before which the accused is to be tried shall, 
before the trial, order that a conference between the prosecutor and the accused or counsel for the 
accused, to be presided over by a judge of that court, be held in accordance with the rules of court 
made under sections 482 and 482.1 to consider any matters that would promote a fair and expeditious 
trial. 


[R.S.C. 1985, c. 27 (1st Supp.), s. 127; c. 1 (4th Supp.), s. 45(F); S.C. 1997, c. 18, s. 73; S.C. 2002, c. 13, s. 50.] 
PRECEDENTS: 


see The Practitioner's Criminal Precedents, Sixth Edition, Document 1.11. 


PRACTICE NOTES 
9625.1-1 Scope of section 


Positions taken at the pre-hearing conference do not bind the prosecution or the defence. It does not 
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provide any basis for the trial court to interfere with a proper exercise of prosecutorial discretion." 
Accused's oral utterances at a Pre-Trial Conference are inadmissible.? 


Judges who conduct pre-trials should avoid conducting the trial.? However, it is not per se reversible 
error for a pre-trial judge to preside over the trial. Absent any clear objection from counsel either on the 
set trial date or on the trial date, and in the absence of any prejudice, the judge’s decision to seize 
herself with the trial was held not to constitute an error in law.^ 


Footnote(s) 


1 В. у. Derksen (1999), 140 C.C.C. (3d) 184, [1999] S.J. No. 686 (Sask. С.А.). 


2 Н. у. Zakuti, 2021 BCSC 2155, [2021] В.С... No. 2380 (B.C.S.C.); R. v. Llacuna, 2016 ONSC 6174, [2016] O.J. No. 
5240 (Ont. S.C.J.). 


3 В. v. Benlolo, [1993] O.J. No. 2460 (Ont. C.A.); Н. v. Gonzalez-Martinez, [1996] O.J. No. 4491 (Ont. Gen. Div.); R. v. 
Kumar, [2005] O.J. No. 1417 at para. 33 (Ont. C.A.). 


4 R.v. Gregoire, [2008] O.J. No. 2261 (Ont. C.A.), leave to appeal refused [2008] S.C.C.A. No. 489 (S.C.C.). 
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PART Il: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 28 PRE-HEARING CONFERENCES 


Where Available 
28.02 


A pre-trial conference shall be held in the country, district or region in which the indictment has been 


filed, as a judge of the court may direct in accordance with this rule, and at such further dates, times 
and places as the pre-trial conference judge or another judge of the court may direct. 
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PART ЇЇ: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 28 PRE-HEARING CONFERENCES 
When Required 


General Rule 
28.03 


(1) 


A pre-trial conference shall be held in accordance with these rules within sixty (60) days of the order to 
stand trial on which it is based, or, where an indictment has been preferred under Section 577 of the 
Criminal Code, within sixty (60) days of the Attorney General’s consent or judge’s order, unless 
otherwise ordered by a judge of the court. 
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PART ЇЇ: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 28 PRE-HEARING CONFERENCES 
When Required 
Further Pre-Trial Conferences 


(2) 
The pre-trial conference judge or another judge of the court may direct that further pre-trial conferences be 


held in accordance with this rule, where and when the pre-trial conference or other judge directs, to 
consider any matters that would promote a fair and expeditious trial or other disposition of the case. 


(3) 

Nothing in these rules shall be construed or interpreted to preclude the pre-trial conference or other judge 
of the court from conducting, with the consent of the prosecutor and counsel of record for the accused, 
any other informal pre-trial conferences, in addition to the conference for which s. 625.1 provides, upon 
such terms as the judge considers appropriate. 

PRACTICE COMMENTARY 

428.03-1 


Proposed instruction 


The Superior Court of Justice has issued a proposed instruction to be given by judges when dealing with self- 
represented accused persons as follows (https//www.ontariocourts.ca/scj/practice/practice-directions/instructions- 


self-represented/ ГЕ): 
SUPERIOR COURT OF JUSTICE 


RECOMMENDED INSTRUCTIONS TO SELF-REPRESENTED ACCUSED PERSONS BEFORE THE PRE-TRIAL 
CONFERENCE 


What is a Pre-trial Conference? 
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A pre-trial conference is a meeting between a judge of the Superior Court of Justice, a Crown Attorney, lawyers for accused 
persons, or the person charged when they are not represented by a lawyer. The conferences are mandatory, pursuant to 
the Criminal Code and the Rules of Court. Where any accused person is not represented by a lawyer, the conference is 
held in a courtroom. However, the courtroom is closed to the public, and only those attending the conference and court staff 
may attend. While the conference will be recorded by a court reporter or monitor for the benefit of the pre-trial judge, 
transcripts of the conference may not be ordered without notice to the other party(ies), and the approval of the pre-trial 
judge. Where a transcript is ordered, it is subject to a publication ban, and the contents may not be published or 
disseminated in any way. 


Where all accused persons are represented by lawyers, the conference is generally held in a pre-trial room, the judge’s 
office, or another room in the courthouse. The accused persons do not attend the conference. 


Whether the pre-trial conference is in or outside of the courtroom, any discussions that occur cannot be repeated at trial, 
unless all parties agree. Any statements made by an accused person at the conference are not admissible at the trial. 


The judge presiding at the pre-trial conference cannot preside at the trial without the agreement of both the Crown and 
accused person, although he or she will prepare a report to the trial judge. The report cannot make any reference to 
resolution discussions. 


What is the Purpose of the Pre-trial Conference? 


All pre-trial conferences address two issues: case management, and resolutions. Case management includes how the trial 
will be conducted, such as: will it be a judge and jury trial or judge alone; if it is a jury trial, will there be a challenge for 
cause requested by the accused, where he or she wants to question potential jurors regarding bias or prejudice against the 
accused because he or she is a member of a visible minority, or as a result of pre-trial publicity etc; will there be pre-trial 
applications regarding the admissibility of evidence? All of the areas to be addressed are covered in the pre-trial form 
referred to later, which must be completed before the pre-trial conference. 


Resolution discussions include the Crown presenting their position on sentence if the accused were to plead guilty before 
trial, and what sentence they would ask the trial judge to impose if the accused is convicted after a trial. It also includes 
what charges the Crown would want the accused to plead guilty to, if there is more than one charge. It is essential in every 
case that the accused person knows what sentence would be sought if a plea of guilty were entered, and what sentence 
would be sought after a trial. The pre-trial judge will also consider any suggestions from the accused person in regard to 
resolution, and may provide his or her opinion as to the appropriate sentence. 


Pre-trial conferences are intended to promote a fair and expeditious trial, where it is not possible to resolve a case. The pre- 
trial judge will identify whether there are issues that are not in dispute between the accused and the Crown, how to simplify 
the issues that remain in dispute, the possibility of obtaining admissions and agreements on evidence to be introduced, and 
the estimated duration of the proceedings. The pre-trial judge is also entitled to make orders, to ensure the trial proceeds in 
an orderly manner. 


The Pre-trial Forms 


The Rules of Court require counsel for the Crown and for the accused to complete a pre-trial conference form. Self- 
represented accused persons are required to complete and sign the form. The Crown Attorney will provide a copy of the 
Crown’s form to the accused at least 10 days before the pre-trial conference. Accused persons who do not have counsel 
must complete the form, and provide a copy to the Crown and to the Trial Coordinator at least 5 days before the date of the 
pre-trial conference. Even if the Crown does not provide their completed form, accused persons are required to complete 
the form to the extent they are able, and comply with the filing requirements. The pre-trial conference judge will review the 
forms before the conference. 


Copies of the pre-trial form are available in the Assignment Court from the Registrar, at the Trial Coordinator's Office, and 
on the court’s website. The Rules of Court, which are available on the Court’s website, require the forms to be completed, 
and positions taken on all issues that it is reasonably anticipated will arise at the trial. There is only one set of rules that 
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requires the forms to be completed and signed. There is not one set of rules for accused persons who are represented by 
counsel, and a second set for those who are not. 


If counsel or a self-represented accused person indicates on the pre-trial conference form that they will not be bringing a 
pre-trial application, and then seeks to bring it at trial, the presumption is it will not be heard, unless they have notified the 
prosecutor and arranged for a further pre-trial conference. It will be for the trial judge to determine if he or she will hear the 
application. 


Preparation for the Pre-trial Conference 


Accused persons who are representing themselves should make sure they have a complete copy of the disclosure 
provided by the prosecution, and review it before the pre-trial conference. They should also review any transcripts or notes 
they have from the preliminary inquiry, if one was held. In preparing for the pre-trial conference, accused persons should 
complete the pre-trial conference form, be prepared to discuss the issues raised in the form, and prepare a list of any areas 
they wish the pre-trial judge to clarify. In addition, if the self-represented person intends to call witnesses at the trial and is 
having problems locating the witnesses or in securing their attendance at court, these issues can be addressed at the pre- 
trial conference. 


The Right to Counsel 
Every person charged with a criminal offence has the right to retain and instruct a lawyer for trial. It is in the best interest of 
accused persons that they retain a lawyer. In Ontario, persons charged with criminal offences can retain a lawyer by paying 


him/her a cash retainer or with the assistance of Legal Aid Ontario provided he/she qualifies under the Legal Aid criteria. If 
you want to retain a lawyer and have been unable to do so, it is an issue that can be addressed at the pre-trial conference. 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART Il: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 28 PRE-HEARING CONFERENCES 


The Pre-Trial Conference Report 


Form of Report 
28.04 


(1) 


The pre-trial conference report shall be in Form 17. 
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RULE 28 PRE-HEARING CONFERENCES 
The Pre-Trial Conference Report 


Completion of Report 


(2) 


Counsel of record for each accused and the prosecutor assigned to conduct the prosecution, or a 
prosecutor with authority to bind the prosecutor assigned to conduct the prosecution, shall complete and 
sign a pre-trial conference report in Form 17, and serve and file the report in accordance with this rule, 
unless otherwise ordered by a judge of the court, or unless the accused will be pleading guilty and has 
complied with subrule (4). 


(3) 


If an accused is self-represented, she or he shall complete and sign a pre-trial conference report in Form 
17, and file and serve the report in accordance with this rule, unless the accused will be pleading guilty and 
has complied with subrule (4). 


(4) 

Where counsel of record for an accused or a self-represented accused knows that the accused will be 
pleading guilty on the indictment, counsel or the self-represented accused shall advise the prosecutor and, 
where required, obtain the prosecutor’s consent to the entry of the plea, at least ten (10) days before the 


date scheduled for the pre-trial conference, or as soon as counsel has received appropriate instructions 
about the plea of guilty, as the case may be. 


(5) 


All counsel must complete their positions on each issue in Form 17, and not indicate “will advise”, “not as 
yet", or words of similar effect. 


(6) 
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Completion of Report 


The prosecutor’s copy of Form 17 shall also include the following information based on the information 
available to the prosecutor at the time of completion of the pre-trial conference report: 


(a) 
a brief synopsis of the allegations, including how the prosecutor intends to prove them; 
(b) 


a statement of the prosecutor’s position on sentence if there were to be a plea of guilty prior to trial, 
including any requirement of a joint submission and plea on certain counts of the indictment; 


and a statement of the prosecutor’s position on sentence upon conviction after trial, including whether 
dangerous or long-term offender proceedings may be taken in the event of conviction. 
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The Pre-Trial Conference Report 
Serving and Filing of Report 


(7) 
Unless otherwise ordered by a judge of the court or where the accused will be pleading guilty, the 


prosecutor must serve counsel of record for each accused, or where the accused is self-represented, the 
accused, not later than ten (10) days before the date scheduled for the pre-trial conference. 


(8) 

Unless otherwise ordered by a judge of the court or where the accused will be pleading guilty, counsel of 
record for each accused, or the accused if self-represented shall serve the prosecutor, counsel for each co- 
accused and any other self-represented accused not later than five (5) days before the date scheduled for 


the pre-trial conference, even if the prosecutor has failed to serve and file Form 17, or otherwise failed to 
comply with this rule. 


(9) 


Where the accused will be pleading guilty, the prosecutor shall file a synopsis of the allegations upon 
which the guilty plea will be based three (3) days prior to the date scheduled for the pre-trial conference. 


(10) 


Where all counsel will be filing a joint pre-trial conference report, it shall be filed five (5) days before the 
date scheduled for the pre-trial conference. 
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The Pre-Trial Conference Report 


Changes of Position 


(11) 

If either party changes any position taken and recorded on the pre-trial conference report, the party must 
provide written notice of the change to the other parties and the Superior Court trial coordinator and 
arrange for a further pre-trial conference as soon as practicable, and serve and file any notices, records, 
facta, books of authorities or other materials required by these rules. 

(12) 

Failure to comply with subrule 28.04(11) may result in any application resulting from a change in position 


not being heard by the trial judge. 
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The Pre-Trial Conference Report 


Changes Of or To Counsel 


(13) 


Where new counsel has been retained, an accused who was self-represented has retained counsel or an 
accused who was represented by counsel is no longer represented by counsel after the pre-trial 
conference and pre-trial conference reports have been completed, counsel or the self-represented accused 
shall review the pre-trial conference report filed earlier and notify all parties of any changes in position in 
accordance with subrule 28.04(11). 
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The Pre-Trial Conference Report 


Custody and Distribution of Pre-Trial Conference Reports and Materials 


(14) 


The pre-trial conference reports and any other materials filed for use at the pre-trial conference shall be 
kept in the custody of the court and not disclosed except in accordance with these rules. 


(15) 


The pre-trial conference reports and any other materials filed for use at the pre-trial conference or prepared 
as a result of the pre-trial conference shall be provided to the trial judge, except that all references to the 
sentencing positions advanced by Crown counsel, the criminal record of the accused and any application 
relating to evidentiary use of the accused’s criminal record shall be deleted from the materials provided to 
the trial judge, kept in the custody of the court and only disclosed by order of a judge of the court. 
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Completion of Report to Trial Judge 


(16) 
The pre-trial conference judge shall complete a Report to Trial Judge in Form 18-A1, which shall be 


forwarded to the trial judge not later than ten (10) days prior to the date on which pre-trial applications or 
the trial is scheduled to commence, as the case may be. 
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Completion of Report to Trial Coordinator 


(17) 


The pre-trial conference judge shall complete a Report to Trial Coordinator in Form 18-B at the conclusion 
of the pre-trial conference and forward this form to the trial coordinator on completion. 
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Confirmation of Trial Readiness 


(18) 


(a) In jurisdictions where Trial Readiness Court are held, the pre-trial conference or case management 
judge or another judge of the court shall direct that counsel or self-represented accused conducting a case 
shall appear in a trial readiness court unless all counsel and self-represented accused have not changed 
their position from the position described in the most recent pre-trial conference report, have complied 
with all filing requirements, and have completed and filed a Trial Readiness Report in Form 18-C1, not later 
than three (3) business days prior to the Trial Readiness Court unless otherwise directed by the Trial 
Coordinator. 


(b) 


In jurisdictions where trial readiness courts are not held, the pre-trial conference or case management 
judge or another judge of the court shall direct that counsel and self-represented accused conducting a 
case shall complete and file a Trial Readiness Report in Form 18-C2 not later than ten (10) business days 
prior to the date on which pre-trial applications, the trial or the sittings at which the case is scheduled to be 
heard. If any counsel or self-represented accused has changed his or her position from the position 
described in the most recent pre-trial conference report, failed to comply with all filing requirements or 
failed to file a Trial Readiness Report, a judge of the court may direct that a further pre-trial conference or 
court attendance be required prior to the scheduled date. 


[51/2014-5, ss. 13, 32, effective January 1, 2014.] 
PRACTICE COMMENTARY 
4/28.04-1 


Changes of position 
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A party who states a specific factual position with knowledge that the other side will rely on that position at trial 
ought not to be permitted to resile absent compelling circumstances. The party must give immediate notice of the 
intention to change the position. Where the opposing party has relied on positions taken during the pre-trial 
conference, the parties may have to live with decisions that were taken even if they later want to change that 


position.’ For a case where the parties complied with the requirement to arrange for a further pre-trial conference, 
see H. v. Land? 


Footnote(s) 
1 RHR.v.R.(J.S.), [2008] O.J. No. 5626 (Ont. S.C.J.). 
2 [2012] O.J. No. 6004, 2012 ONSC 3989 (Ont. S.C.J.). 
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RULE 28 PRE-HEARING CONFERENCES 
The Hearing 


General Nature of Pre-Trial Conference 
28.05 


(1) 
Unless otherwise ordered by the pre-trial conference judge under rule 2.01, a pre-trial conference in a 
case where all parties are represented by counsel, shall be conducted in a pre-trial conference room, 


judges’ chambers or other suitable room in the courthouse where a full and frank discussion of the 
issues raised in the proceedings may take place. 


(2) 


Where any party is not represented by counsel, the pre-trial conference shall be held in a courtroom 
closed to the public. 


(3) 


A pre-trial conference held under subrule (2) shall be recorded and the proceedings not published, 
broadcast or transmitted in any other way, except by order of the pre-trial conference judge. 


(4) 
No transcript of any pre-trial conference held under subrule (2) shall be ordered by anyone without 


notice to all parties and the written approval of the pre-trial conference judge or another judge of the 
court. 


(5) 
Where a transcript has been ordered under subrule (4), no information contained in it shall be 


published in any document or broadcast or transmitted in any way without the approval of the pre-trial 
conference judge, on notice to all parties. 
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The Hearing 
Attendance at Pre-Trial Conference 


(6) 


Unless otherwise ordered by the pre-trial conference judge or a judge of the court, counsel of record for 
each accused, or if the accused is self-represented, the accused, and the prosecutor assigned to conduct 
the prosecution, or a prosecutor with authority to bind the prosecutor assigned to conduct the prosecution, 
shall attend the pre-trial conference and be in a position to make commitments on behalf of the party whom 
each represents on issues reasonably anticipated to arise from the contents of the pre-trial conference 
reports. 


(7) 
Unless otherwise ordered by the pre-trial conference judge or a judge of the court an accused who is 


represented by counsel who has completed a Designation of Counsel in Form 18 is not required to attend 
the pre-trial conference. 


(8) 


The pre-trial conference judge or another judge of the court may require that an accused represented by 
counsel and an investigating officer attend or be available for consultation at the pre-trial conference. 
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The Hearing 
Specific Inquiries to be Made 


(9) 


The pre-trial conference judge shall inquire about and discuss any matter that may promote a fair and 
expeditious hearing of the charges contained in the indictment. 


(10) 


Without restricting the generality of subrule (9) or any other rule, the pre-trial conference judge may inquire 
about and discuss: 


(a) 

the contents of the pre-trial conference reports submitted by counsel or self-represented accused; 
(b) 

any issues that arise from the contents of the pre-trial conference reports; 

(c) 

the issues in dispute between the parties; 

(d) 


the possibility of making admissions of fact or other agreements about uncontested issues or the evidence 
of witnesses; 


(e) 
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the simplification of any issues that remain in controversy at trial; 

(f) 

the resolution of any outstanding disclosure issues; 

(9) 

the nature and particulars of any pre-trial application under these rules including but not only: 
(i) 

the necessity to make orders about the notices of application to be filed; 

(ii) 


the setting of schedules for serving and filing notices of application, application records and other 
materials in support of pre-trial applications; 


(iii) 


whether factums, other memoranda or written submissions should be required for pre-trial applications 
and the schedule set for their filing and service; 


(iv) 

whether time limits should be imposed for oral arguments of pre-trial applications; and, 

(v) 

whether evidence on pre-trial applications may be provided by Agreed Statements of Facts, excerpts of 


transcripts of the preliminary inquiry, affidavits, “will states” or otherwise than by the testimony of 
witnesses. 


(h) 


the possibility that the parties will consent to a judge other than the trial judge hearing and deciding the 
pre-trial applications and incorporating any rulings made into the trial record to permit appellate review; 


(i) 


the possibility that the prosecutor may reduce the number of counts in the indictment to facilitate jury 
comprehension and promote a fair, just and expeditious trial; 


(i) 
the manner in which evidence may be presented at trial to facilitate jury comprehension; 


(k) 
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the necessity of the assistance of interpreters for any accused or witness in the proceedings; 
(I) 


the necessity of any technological equipment to facilitate the introduction of evidence at trial or jury 
comprehension of the evidence; 


(m) 


the estimated length of pre-trial applications and trial proceedings; and the advisability of fixing a date for 
commencement of pre-trial applications and trial proceedings. 
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The Hearing 
Resolution Issues 


(11) 

The pre-trial conference judge shall inquire about and discuss: 

(a) 

the prosecutor’s position on sentence before trial and after trial in the event of conviction, including the 
counts upon which pleas of guilty would be sought, the credit to be given for pre-sentence custody or 
release on stringent terms, any corollary orders sought upon conviction, and whether further proceedings 


would be taken upon conviction of any “serious personal injury offence” as defined in s. 752 of the 
Criminal Code; and 


(b) 

the position of counsel for each accused on sentence, both before and after trial, on the basis that the 
accused were to instruct counsel that she or he wished to plead guilty, and where guilt was proven after 
trial. 

(12) 

The pre-trial conference judge may express his or her opinion about the appropriateness of any proposed 


sentencing disposition based upon the circumstances disclosed at the pre-trial conference. 
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The Hearing 


Recommendations of Pre-Trial Conference Judge 


(13) 

The pre-trial conference judge may make recommendations about: 

(a) 

admissions of fact or other agreements about uncontested issues or the evidence of witnesses; 
(b) 

the resolution of outstanding disclosure issues; 

(c) 


the manner in which evidence should be introduced on pre-trial applications and the order in which the 
applications should be heard; 


(d) 


requiring the prosecutor to provide a list of names who will or may be called as witnesses for the 
prosecution; 


(e) 


the filing of notices of applications, application records, factums, other memoranda or written materials for 
pre-trial applications; 


(f) 


the time limits to be imposed on oral argument of pre-trial applications; 
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(9) 
the appointment of a judge other than the trial judge to hear and determine pre-trial applications; 
(h) 


arrangements for persons requiring the assistance of interpreters to meet with proposed interpreters in 
advance of the commencement of pre-trial applications or trial proceedings to ensure that the 
interpretation will be satisfactory; 


(i) 


any arrangements required to ensure that any technological equipment necessary is available for use as 
required; 


(i) 
the appointment of a case supervision judge under rule 29.02; 
(К) 


a trial management conference before the trial judge prior to the date scheduled for pre-trial applications or 
trial, as the case may be; and, 


(I) 

the appointment of a case management judge under rules 29A or 29B. 
[51/2014-5, s. 32, effective January 1, 2014.] 

PRACTICE COMMENTARY 

128.05-1 

Conduct of pre-trial 


Rule 28 has been substantially amended. Counsel will be held to strict compliance with positions taken during pre- 
hearing conferences. This is a departure from the historical willingness of courts to allow counsel to change their 
positions after participation in the pre-hearing conference. ' 


The judicial pre-trial was an important procedural step and cannot be perfunctory. Both the Crown and the accused 
were expected to prepare judicial pre-trial forms in a timely manner and submit them to the court well in advance of 
the pre-trial.? A meaningful judicial pre-trial is critical to an efficient criminal justice system and counsel are expected 
to conduct them with that in mind.? On June 28, 2019, the Superior Court of Justice issued a Notice to the 
profession re criminal law applications (http://www.ontariocourts.ca/scj/practice/criminal-law-applications/ L1), which 
deals with raising new applications not indicated at the pre-trial: 

Notice to the profession re criminal law applications 


Notice to the Profession regarding criminal law applications in the Superior Court of Justice that were not 
addressed at a Pre-trial Conference 


Counsel are reminded that where an application has not been indicated on counsel's Pre-trial Conference Report (Form 17) 
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or discussed at the Superior Court judicial pre-trial conference, that counsel are required to provide written notice of the 
new application to the Crown, any co-accused, any other relevant parties and the Superior Court of Justice Trial 
Coordinator and arrange for a further pre-trial conference. Rule 28:04 (11) 


Where a new application is brought counsel must file any notices, records, facta, books of authorities and other materials 
required by the rules unless a judge orders otherwise. Rule 28:04(11) 


The failure to comply with the subrules may result in any application for which counsel has not complied with the rules not 
being heard by the trial judge. Rule 28:04(12) 


Chief Justice Heather J. Smith 
Superior Court of Justice 


June 28, 2019 
Discussions between the parties during a judicial pre-trial conference concerning the potential resolution of a matter 
are on a “without prejudice” basis such that, generally, such discussions are not discloseable pursuant to public 
interest privilege.* However, such discussions may become discloseable where the former co-accused becomes a 
witness and the discussions are relevant to the motives of the witness.” 


Section 653.1 of the Criminal Code provides statutory authority to have any pre-trial rulings made prior to a mistrial 
bind the parties оп a new trial. This represents a substantial departure from the position at common Іам. Prior 
rulings can only be revisited if it is in the "interests of justice". There is a presumption in favour of not allowing re- 
litigation." Re-litigation of issues “already fairly decided is to be avoided”. However, to be clear, it is only rulings 
made “before the stage at which the evidence on the merits is presented” that are captured by s. 653.1 of the 
Criminal Code. Evidentiary rulings made during the course of a trial that is later mistried are not binding at the new 
trial unless the matter “could have” been litigated as a pre-trial motion. 


Section 653.1 of the Criminal Code and related commentary from The Practitioner's Criminal Code follows: 


653.1 
MISTRIAL — RULINGS BINDING AT NEW TRIAL — 


In the case of a mistrial, unless the court is satisfied that it would not be in the interests of justice, rulings relating to the 
disclosure or admissibility of evidence or the Canadian Charter of Rights and Freedoms that were made during the trial are 
binding on the parties in any new trial if the rulings are made — or could have been made — before the stage at which the 
evidence on the merits is presented. 


[S.C. 2011, c. 16, s. 14.] 


PRACTICE NOTES 
653.1-1 Scope of section 


The rulings were held not to apply in a case where the mistrial occurred because the trial judge found a 
reasonable apprehension of bias arising out of his relationship with a key police witness.’ Permission to 
reargue was refused in А. v. S. (N.J.)? and in А. v. L. (W.)? Prior rulings can only be revisited if it is in the 
"interests of justice". There is a presumption, it has been said, in favour of not allowing re-litigation.^ Re- 
litigation of issues “already fairly decided is to be avoided" it has been said.” The first appellate consideration 
resulted in the following principles: 


In the absence of statutory guidance on the meaning to be assigned to the "interests of justice" in s. 653.1 or 
of an exhaustive or illustrative list of relevant considerations, relevant factors might include, but not be limited 
to: 
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i. whether any new evidence will be tendered on the proposed rehearing; 


ii. whether any new arguments will be advanced on the proposed rehearing and the apparent merit, if any, of 
those arguments; 


iii. the interests of the parties, including any articulable prejudice fostered or perpetuated by the inability to 
relitigate any issue previously decided; 


iv. the public interest in the timely and efficient conduct of criminal trial proceedings and avoidance of 
unnecessary and duplicative proceedings; 


v. any changes in the legal principles governing the ruling on which relitigation is proposed; 


vi. the nature of the evidentiary record on the basis of which the prior ruling was made, as for example, viva voce 
testimony; agreed statement of facts; transcripts of testimony given elsewhere and any differences in the 
record proposed for relitigation; 


vii. the nature of the issue(s) involved in the prior ruling and proposed relitigation; 
viii. the possibility of inconsistent rulings; and 


ix. any other circumstances relating to the balance of the subsequent trial proceedings that may have an impact 
on the continued applicability of the prior rulings.® 


A Crown application pursuant to s. 653.1 that a pre-trial ruling made in the previous mistrial regarding the 
accused's police statement is binding for the purposes of the second trial dismissed where the earlier ruling 
considered only the issue of voluntariness and now Charter issues are to be considered." 


To preserve the issue for an appeal, the matter must be raised and put on the record.® 


Decisions made by the Crown concerning the conduct of a proceeding are not immune from judicial review. Earlier 
jurisprudence suggested that decisions that fell within the core of prosecutorial discretion are only reviewable where 
there has been bad faith or mala fides on the part of the Crown. However, decisions that are not within the core of 
prosecutorial discretion are reviewable on a less onerous (objective fairness) standard. Such decisions involve 
tactical decisions or relate to the conduct of a proceeding before a court including: the decision to require a judge 
and jury trial under s. 568 of the Criminal Code for a non-s. 469 offence; the decision to file a Notice of Increased 
penalty under s. 727(1) of the Criminal Code and the decision to override a youth's decision to be tried by way of 
judge alone. However, that previous case law must now be assessed in light of the Supreme Court of Canada 
decision in Н. v. Anderson. The Court suggested that the law with respect to review of prosecutorial discretion had 
become "cloudy" and was in need of clarification. The Court noted at para. 45 that: 
In sum, prosecutorial discretion applies to a wide range of prosecutorial decision making. That said, care must be taken to 
distinguish matters of prosecutorial discretion from constitutional obligations. The distinction between prosecutorial 
discretion and the constitutional obligations of the Crown was made in Krieger, where the prosecutor's duty to disclose 
relevant evidence to the accused was at issue: 
In Stinchcombe, supra, the Court held that the Crown has an obligation to disclose all relevant information to the 
defence. While the Crown Attorney retains the discretion not to disclose irrelevant information, disclosure of relevant 
evidence is not, therefore, a matter of prosecutorial discretion but, rather, is a prosecutorial duty. [Emphasis added; 
para. 54.] 
Manifestly, the Crown possesses no discretion to breach the Charter rights of an accused. In other words, prosecutorial 
discretion provides no shield to a Crown prosecutor who has failed to fulfill his or her constitutional obligations such as the 
duty to provide proper disclosure to the defence. 
And at para. 51: 
In sum, prosecutorial discretion is reviewable solely for abuse of process. The Gill test applied by the Newfoundland and 
Labrador Court of Appeal was developed at a time when courts were struggling with the post- Krieger "core" versus "outside 
the core" dichotomy. To the extent the Gill test suggests that conduct falling short of abuse of process may form a basis for 
reviewing prosecutorial discretion, respectfully, it should not be followed. 
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Footnote(s) 

R. v. Windebank, 2014 ONSC 5135, [2014] O.J. No. 4104 (Ont. S.C.J.). 
2 2013 BCSC 2512, [2013] B.C.J. No. 3009 (B.C.S.C.). 

3 2016 ONSC 3341, [2016] O.J. No. 2622 (Ont. S.C.J.). 

4 Н. у. Davis, 2012 ONSC 5526, [2012] O.J. No. 4736 (Ont. S.C.J.). 

5 


В. v. Windebank, 2014 ONSC 5135;, [2014] O.J. No. 4104 (Ont. S.C.J.); R. v. S. (N.J.), 2013 BCSC 2512, [2013] 
В.С.Ј. No. 3009 (B.C.S.C.); В. v. Hayhow, 2015 ONSC 245, [2015] O.J. No. 2403 (Ont. S.C.J.). 


6 R.v. Victoria, 2018 ONCA 69, [2018] O.J. No. 710 at para. 55 (Ont. C.A.). 
7 R.v. Ball, 2018 ONSC 3969, [2018] O.J. No. 7177 (Ont. S.C.J.). 
8 R.v. Badgerow, 2019 ONCA 374, [2019] O.J. No. 2369 (Ont. C.A.). 
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Authority for Rule 
29.01 


This rule is made under the authority of s. 482.1(1) of the Code. 
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Designation of Case Supervision Judge 


General Rule 
29.02 


(1) 
The Regional Senior Judge, or a judge designated by him or her, on the recommendation of the pre-trial 


conference judge or otherwise, may assign a case supervision judge to any case to be tried or 
otherwise determined in the Region. 
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Criteria for Designation of Case Supervision Judge 


(2) 


In considering whether to assign a case supervision judge to any proceeding, the Regional Senior or 
designated judge shall take into account all the relevant circumstances, including, but not limited to: 


(a) 

the recommendation of the pre-trial conference judge; 

(b) 

the purpose of case supervision; 

(c) 

the complexity of the proceeding, including issues of fact and law involved in any pre-trial applications; 
(d) 


the importance to the parties and the administration of justice of the issues of fact and law raised in the 
proceedings; 


(e) 
the number of parties involved in the proceedings and whether all parties are represented by counsel; 


(f) 
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the number of proceedings involving the same or related parties; 


(9) 


the nature and extent of intervention by the case supervision judge that the proceedings are likely to 
require; 


(h) 

the time reasonably required for any pre-trial applications in the proceedings; 
(i) 

the time reasonably required for completion of the proceeding; 

(i) 

the number of witnesses likely to testify in the proceeding; and, 

(k) 


any other factors that the judge considers relevant. 
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Assistance with Administrative Matters 
29.03 


The case supervision judge may designate personnel of the court to deal with administrative matters 


relating to proceedings out of court, provided any accused affected by those matters is represented by 
counsel. 
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Case Supervision Conferences 
29.04 


The case supervision judge may schedule and convene a case supervision conference from time to 


time, on his or her own initiative or at the request of a party, to ensure efficient case supervision and 
the orderly and expeditious conduct of the proceedings. 
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Attendance at Case Supervision Conference 


General Rule 
29.05 


(1) 


Unless otherwise ordered by the case supervision judge, counsel of record for each accused, or if the 
accused is self-represented, the accused, and the prosecutor assigned to conduct the proceedings 
shall attend the case supervision conference, be fully acquainted with the factual and legal issues likely 
to arise at the conference and be in a position to make decisions that bind the party during the 
proceedings. 
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Attendance at Case Supervision Conference 


Accused Represented by Counsel 


(2) 
Unless otherwise ordered by the case supervision judge, an accused who is represented by counsel who 


has completed a Designation of Counsel in Form 18 is not required to attend a case supervision 
conference. 
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Attendance at Case Supervision Conference 
Requirement of Presence 
(3) 


The case supervision judge may require that an accused represented by counsel and an investigating 
officer be present or available for consultation at the case supervision conference. 
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The Case Supervision Conference 


General Rule 
29.06 


(1) 
Unless otherwise ordered by the case supervision judge, a case supervision conference in proceedings 


where all parties are represented by counsel, shall be conducted in the case supervision or pre-trial 
conference room, judges’ chambers or other suitable rooms in the courthouse. 


End of Document 


Self-Represented Accused 


The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL PROCEEDINGS 
RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) > PART II: PRE-TRIAL 
PROCEEDINGS [Rules 20-29] > Rule 29 Case Supervision Judges and Conferences 


CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


PART Il: PRE-TRIAL PROCEEDINGS [Rules 20-29] 
RULE 29 CASE SUPERVISION JUDGES AND CONFERENCES 
Self-Represented Accused 


(2) 


Where any party to a proceeding in which a case supervision conference is held is not represented by 
counsel, the case supervision conference shall be held in accordance with subrules 28.04(2) to (5). 
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Specific Authority of the Case Supervision Judge 


(3) 

The case supervision judge may: 

(a) 

establish or revise any schedule for pre-trial applications, trial or other proceedings; 
(b) 


secure the parties’ agreement or give directions about the order in which pre-trial applications or other 
preliminary applications shall be heard; 


(c) 


secure the parties’ agreement or give directions about the manner in which evidence will be presented on 
pre-trial or other preliminary applications; 


(d) 


secure the parties’ agreement to or give directions about a judge other than the trial judge hearing and 
determining pre-trial or other preliminary applications; 


(e) 
secure the parties’ agreement or give directions about the manner in which decisions made by a judge 


other than the trial judge on pre-trial or other preliminary applications are to be incorporated into the record 
or other proceedings; 


(f) 
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secure the parties agreement or give directions about the materials to be filed in support of and in 
response to any pre-trial or other preliminary applications; 


(9) 


establish a schedule for the service and filing of any materials required for any pre-trial or other preliminary 
applications; 


(h) 


secure the parties’ agreement to or give directions about admissions of fact or other agreements about 
issues of fact and the attendances of witnesses on issues not in dispute; 


(i) 


require the prosecutor to provide a list of the names of the persons who will or may be called as witnesses 
for the prosecution; 


(j) 
secure the parties’ agreement or give directions about any interpreters or technological equipment 


required in the proceedings and make arrangements through court personnel to ensure such requirements 
are met; 


(k) 


secure the parties’ agreement to or give directions about the manner in which evidence may be presented 
at trial to assist its comprehension by jurors; 


(I) 
identify contested issues of fact and law and explore methods to resolve them; and, 
(m) 


recommend the appointment of a case management judge under rule 29A or 29B. 
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Role of Trial Judge 


(4) 


Any directions given by the case supervision judge are subject to revision by the judge presiding in the 
proceedings according to the best interests of the administration of justice. 


[51/2014-5, s. 14, effective January 1, 2014.] 
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[Code, ss. 551.1 to 551.6] 
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RULE 29A THE APPOINTMENT OF A CASE MANAGEMENT JUDGE 


Authority for Rule 
29A.01 


The appointment of a Case Management Judge under the Code shall be governed by sections 551.1 to 
551.6 of the Code and rules 29A.02 to 29A.06. 


[SI/2014-5, s. 15, effective January 1, 2014.] 
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Appointment by Notice of Application 
29A.02 


Where a party seeks the appointment of a Case Management Judge pursuant to section 551.1 of the 
Code, he or she must serve and file a Notice of Application briefly setting out: 


(a) 
why the appointment would be “necessary for the proper administration of justice” in the case, and, 
(b) 


the jurisdiction the Case Management Judge may exercise in the case having regard to section 551.3 of 
the Code. 
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RULE 29A THE APPOINTMENT OF A CASE MANAGEMENT JUDGE 


Service of Notice of Application 
29A.03 


The Notice of Application must be served on: 

(a) 

counsel, on behalf of all the parties in the case in which the application is being brought, and, 
(b) 


the accused, where the accused does not have counsel of record in the case in which the application is 
being brought, 


and must also be filed with the trial coordinator, at least one clear day before the pre-trial conference or 
case supervision conference at which the issue of the appointment will be raised. 
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Judge May Require One Party to Prepare Application 
29A.04 


Where no Notice of Application has been filed and the pre-trial or case supervision judge and at least 


one party agree that a Case Management Judge should be appointed, the judge may require one party 
to prepare the Notice of Application. 
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Waiver of Notice of Application Requirement 
29A.05 


(1) 


Where no Notice of Application has been filed, the judge conducting the pre-trial conference or case 
supervision conference may waive compliance with the Notice of Application requirement where: 


(a) 

the judge is the Regional Senior Judge, or, 

(b) 

his or her designate for the appointment of a Case Management Judge. 
(2) 


Where subrule (1) applies, the presiding judge shall endorse the indictment or prepare a separate 
endorsement setting out: 


(a) 
why the appointment is "necessary for the proper administration of justice", and, 
(b) 


the jurisdiction of the Case Management Judge is permitted to exercise in the case having regard to 
section 551.3 of the Code. 
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Service to Regional Manager of Judicial Services 


29A.06 


A copy of the Notice of Application, or a copy of the endorsement where subrule 29A.05(2) applies, shall be 
provided by the pre-trial or case supervision judge to the Regional Manager of Judicial Services. 


PRACTICE COMMENTARY 
€/29A.06-1 
Case management judge 


As noted in Rule 29A.01, authority for Rule 29A is found under ss. 551.1 to 551.6 of the Criminal Code, which came 
into force on August 15, 2011 and provide as follows: 


Part XVIII.1 of the Criminal Code, which encompasses ss. 551.1 to 551.7, was enacted pursuant to the Fair and 
Efficient Criminal Trials Асі! which was assented to on June 26, 2011. The Act seeks to expedite large and 
complex proceedings (“mega-trials”), such as those in relation to terrorism, white-collar crime and organized crime. 
With respect to appointment of a Case Management Judge, the goals of the Act are to allow earlier resolution of 
preliminary issues, and permit the presentation of evidence to the trier of fact to proceed without interruption, to the 
extent possible, thereby reducing the overall duration of proceedings. In H. v. Lozano, the case management judge 
determined an application by the accused to exclude evidence and to stay the proceedings based on various 
Charter violations. The application was dismissed and the trial was to proceed as scheduled before another justice 
of the Ontario Superior Court. 


Footnote(s) 
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1 В. v. Bordo, 2016 QCCS 477, [2016] Q.J. No. 839 (Que. S.C.). 
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Part XVIII.1 — Case Management Judge 


551.1 


APPOINTMENT — 


(1) On application by the prosecutor or the accused or on his or her own motion, the Chief Justice or the Chief 
Judge of the court before which a trial is to be or is being held or the judge that the Chief Justice or the 
Chief Judge designates may, if he or she is of the opinion that it is necessary for the proper administration 
of justice, appoint a judge as the case management judge for that trial at any time before the jury selection, 
if the trial is before a judge and jury, or before the stage at which the evidence on the merits is presented, if 
the trial is being heard by a judge without a jury or a provincial court judge. 


(2) CONFERENCE OR HEARING — 


The Chief Justice or the Chief Judge or his or her designate may order that a conference between the 
prosecutor and the accused or counsel for the accused or a hearing be held for the purpose of 
deciding if it is necessary for the proper administration of justice to proceed with the appointment. 


(3) Repealed: 2019, c. 25, s. 250. 
(4) SAME JUDGE — 


The appointment of a judge as the case management judge does not prevent him or her from 
becoming the judge who hears the evidence on the merits. 

[S.C. 2011, c. 16, s. 4; S.C. 2019, c. 25, s. 250.] 

551.2 


ROLE — 
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The case management judge shall assist in promoting a fair and efficient trial, including by ensuring that the 
evidence on the merits is presented, to the extent possible, without interruption. 


[S.C. 2011, c. 16, s. 4.] 


551.3 


POWERS BEFORE EVIDENCE ON MERITS PRESENTED — 


(1) In performing their duties before the stage of the presentation of the evidence on the merits, the case 
management judge, as a trial judge, exercises the powers that a trial judge has before that stage in order to assist 
in promoting a fair and efficient trial, including by 


assisting the parties to identify the witnesses to be heard, taking into account the witnesses' needs and 
circumstances; 


encouraging the parties to make admissions and reach agreements; 

encouraging the parties to consider any other matters that would promote a fair and efficient trial; 
establishing schedules and imposing deadlines on the parties; 

hearing guilty pleas and imposing sentences; 


assisting the parties to identify the issues that are to be dealt with at the stage at which the evidence on the 
merits is presented; 


subject to section 551.7, adjudicating any issues that can be decided before that stage, including those 
related to 


(i) the disclosure of evidence, 

(ii) the admissibility of evidence, 

(iii) the Canadian Charter of Rights and Freedoms, 

(iv) expert witnesses, 

(v) the severance of counts, and 

(vi) the separation of trials on one or more counts when there is more than one accused; and 


ordering, in each case set out in subsection 599(1), that the trial be held in a territorial division in the same 
province other than that in which the offence would otherwise be tried. 


HEARING — 


The case management judge shall order that a hearing be held for the purpose of exercising the power 
referred to in paragraph (1)(g). 


POWER EXERCISED AT TRIAL — 


When the case management judge exercises the power referred to in paragraph (1)(g), he or she is 
doing so at trial. 


DECISION BINDING — 


A decision that results from the exercise of the power referred to in paragraph (1)(g) is binding on the 
parties for the remainder of the trial - even if the judge who hears the evidence on the merits is not the 
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same as the case management judge - unless the court is satisfied that it would not be in the interests 
of justice because, among other considerations, fresh evidence has been adduced. 
[S.C. 2011, c. 16, s. 4; S.C. 2019, c. 25, s. 251.] 


PRACTICE NOTES 
9551.3-1 Scope of section 


Scope of trial management jurisdiction pursuant to s. 551.3(1)(d) of the Criminal Code was considered 

in detail and the court held that the case management judge or the trial judge may establish schedules, 

impose deadlines on the parties or set time limits with respect to preliminary motions, or the trial itself." 
551.4 


INFORMATION RELEVANT TO PRESENTATION OF EVIDENCE ON MERITS TO BE PART OF COURT 
RECORD — 


(1) When the case management judge is of the opinion that the measures to promote a fair and efficient trial 
that can be taken before the stage of the presentation of the evidence on the merits have been taken - 
including adjudicating the issues that can be decided - he or she shall ensure that the court record includes 
information that, in his or her opinion, may be relevant at the stage of the presentation of the evidence on 
the merits, including 


(a) the names of the witnesses to be heard that have been identified by the parties; 

(b) any admissions made and agreements reached by the parties; 

(c) the estimated time required to conclude the trial; 

(d) any orders and decisions; and 

(e) any issues identified by the parties that are to be dealt with at the stage of the presentation of the 


evidence on the merits. 


(2) EXCEPTION — 


This section does not apply to a case management judge who also hears the evidence on the merits. 
[S.C. 2011, c. 16, s. 4.] 


551.5 
TRIAL CONTINUOUS — 


Even if the judge who hears the evidence on the merits is not the same as the case management judge, the trial of 
an accused shall proceed continuously, subject to adjournment by the court. 


[S.C. 2011, c. 16, s. 4.] 
551.6 
ISSUES REFERRED TO CASE MANAGEMENT JUDGE — 


(1) During the presentation of the evidence on the merits, the case management judge shall adjudicate any issue 
referred to him or her by the judge hearing the evidence on the merits. 


(2) POWERS AT STAGE OF PRESENTATION OF EVIDENCE ON MERITS — 
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For the purposes of adjudicating an issue, the case management judge may exercise the powers of a 
trial judge. 
[S.C. 2011, с. 16, s. 4.] 


Footnote(s) 


1 В. у. Bordo, 2016 QCCS 477, [2016] О.Ј. No. 839 (Que. S.C.). 
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RULE 29B THE APPOINTMENT OF A JUDGE TO DETERMINE ISSUES THAT ARE TO BE ADJUDICATED IN RELATED TRIALS 


Authority for Rule 
29B.01 


The appointment of judges to determine issues that are to be adjudicated in related trials shall be 
governed by section 551.7 of the Code and rules 29B.02 to 29B.08. 


[51/2014-5, s. 16, effective January 1, 2014.] 
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Appointment by Notice of Application 
29B.02 


Where a party seeks the appointment of a judge to determine issues that are to be adjudicated in 
related trials pursuant to section 551.7 of the Criminal Code, he or she must serve and file a Notice of 
Application briefly setting out: 

(a) 


why the appointment would be "in the best interests of the administration of justice, including ensuring 
consistent decisions"; 


(b) 

the "common issues" that would be adjudicated by the judge; 

(c) 

the related trials; 

(d) 

the jurisdiction in which those prosecutions were commenced; and, 
(e) 


whether there has been a committal for trial in the other trials. 
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Service of Notice of Application 
29B.03 


(1) 

The Notice of Application must be served on: 

(a) 

counsel, on behalf of all the parties in the case in which the application is being brought, and, 
(b) 


the accused, where the accused does not have counsel of record in the case in which the application is 
being brought, 


and must also be filed with the trial coordinator at least five days before the pre-trial conference or case 
supervision conference at which the issue of the appointment will be raised. 


(2) 

The Notice of Application must also be served on: 
(a) 

all counsel in the related cases, and 

(b) 


all accused where the accused does not have counsel of record in the related cases, 


Раде 2012 
Service of Notice of Application 


and must be filed with the trial coordinator at least five days before the pre-trial conference or the case 
supervision conference at which the issue of the appointment will be raised. 
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RULE 29B THE APPOINTMENT OF A JUDGE TO DETERMINE ISSUES THAT ARE TO BE ADJUDICATED IN RELATED TRIALS 


Judge May Require One Party to Prepare Application 
29B.04 


Where no Notice of Application has been filed and the pre-trial or case supervision judge or a party 
seek the appointment of a judge to adjudicate the issues in related trials, the judge may: 


(a) 
require one party to prepare the Notice of Application, and, 
(b) 


give directions with respect to service on counsel or any accused who do not have counsel of record in 
the related proceedings. 
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PART Il: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 29B THE APPOINTMENT OF A JUDGE TO DETERMINE ISSUES THAT ARE TO BE ADJUDICATED IN RELATED TRIALS 
When the Related Trials Are in the Same Region 
29B.05 


Where all related trials are in the same region of the Superior Court of Justice, the Regional Senior 
Judge or his or her designate shall determine whether a judge should be appointed to adjudicate the 
issues in related trials. 
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PART Il: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 29B THE APPOINTMENT OF A JUDGE TO DETERMINE ISSUES THAT ARE TO BE ADJUDICATED IN RELATED TRIALS 
Where the Related Trials Are in Different Regions 
29B.06 


Where one or more of the related trials are in different regions of the Superior Court of Justice, the 
application shall be made to the Chief Justice or a judge designated by the Chief Justice to determine 


the issue. 
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RULE 29B THE APPOINTMENT OF A JUDGE TO DETERMINE ISSUES THAT ARE TO BE ADJUDICATED IN RELATED TRIALS 


Waiver of Notice of Application Requirement 
29B.07 


(1) 


Where no Notice of Application has been filed, the judge conducting the pre-trial conference or case 
supervision conference may waive compliance with the Notice of Application requirement where: 


(a) 

all parties are represented at the pre-trial or case supervision conference, 
(b) 

the judge is the Regional Senior Judge, or, 

(c) 


the judge is the Regional Senior Judge’s designate for the appointment of judges to adjudicate the 
issues in related trials. 


(2) 


Where subrule (1) applies, the presiding judge shall endorse the indictment or prepare a separate 
endorsement setting out: 


(a) 
why the appointment is “in the interests of justice, including ensuring consistent decisions”, and, 


(b) 
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the issues to be adjudicated by the appointed judge after receiving input from all parties in the related 
proceedings. 


End of Document 


Service to Regional Manager of Judicial Services 


The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL PROCEEDINGS 
RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) > PART II: PRE-TRIAL 
PROCEEDINGS [Rules 20-29] > Rule 29B The Appointment of a Judge to Determine Issues that 
Are to be Adjudicated in Related Trials 


CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


PART ЇЇ: PRE-TRIAL PROCEEDINGS [Rules 20-29] 


RULE 29B THE APPOINTMENT OF A JUDGE TO DETERMINE ISSUES THAT ARE TO BE ADJUDICATED IN RELATED TRIALS 
Service to Regional Manager of Judicial Services 
29B.08 


A copy of the Notice of Application, or a copy of the endorsement where subrule 29B.07(2) applies, 
shall be provided by the pre-trial or case supervision judge to the Regional Manager of Judicial 
Services. 


PRACTICE COMMENTARY 

q29B.08-1 

Judge appointed to hear joint pre-trial application 
Authority for Rule 29B is under s. 551.7 of the Criminal Code, which, like ss. 551.1 to 551.6, was enacted 


pursuant to the Fair and Efficient Criminal Trials Act and came into force on August 15, 2011. Section 551.7 


provides as follows: 
Decision whether to hold joint hearing 


551.7 (1) If an issue referred to in any of subparagraphs 551.3(1)(g)(i) to (iii) is to be adjudicated in related trials that 
are to be or are being held in the same province before a court of the same jurisdiction, the Chief Justice or the Chief 
Judge of that court or his or her designate may, on application by the prosecutor or the accused or on his or her own 
motion, determine if it is in the interests of justice, including ensuring consistent decisions, to adjudicate that issue at a 


joint hearing for some or all of those trials. 
Considerations 


(2) To make the determination, the Chief Justice or the Chief Judge or his or her designate 


(a) shall take into account, among other considerations, the degree to which the evidence relating to the 
issue is similar in the related trials; and 


(b) may order that a conference between the prosecutor and the accused or counsel for the accused or a 


hearing be held. 


Order for joint hearing 
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(3) If the Chief Justice or the Chief Judge or his or her designate determines that it is in the interests of justice to 
adjudicate the issue at a joint hearing for some or all of the related trials, he or she shall issue an order 


(a) declaring that a joint hearing be held to adjudicate the issue in the related trials that he or she 
specifies; 


(b) naming the parties who are to appear at the hearing; 

(c) appointing a judge to adjudicate the issue; and 

(d) designating the territorial division in which the hearing is to be held, if the trials are being held in 
different territorial divisions. 


Limitation - indictable offence 


(4) However, the order may only be made in respect of a trial for an indictable offence, other than a trial before a 
provincial court judge, if the indictment has been preferred. 


Order in court record and transmission to parties 


(5) The Chief Justice or the Chief Judge or his or her designate shall cause a copy of the order to be included in the 
court record of each of the trials specified in the order and to be provided to each of the parties named in it. 


Transmission of court record 

(6) If one of the specified trials is being held in a territorial division other than the one in which the joint hearing will be 
held, the officer in that territorial division who has custody of the indictment or information and the writings relating to 
the trial shall, when he or she receives the order, transmit the indictment or information and the writings without delay 
to the clerk of the court before which the joint hearing is to be held. 

Order to appear at joint hearing 

(7) The judge appointed under the order shall require the parties who are named in it to appear at the joint hearing. 
Removal of prisoner 

(8) The order made under subsection (2) or (3) is sufficient warrant, justification and authority to all sheriffs, keepers of 
prisons and peace officers for an accused's removal, disposal and reception in accordance with the terms of the order, 
and the sheriff may appoint and authorize any peace officer to convey the accused to a prison for the territorial division 
in which the hearing, as the case may be, is to be held. 


Powers of judge 


(9) The judge appointed under the order may, as a trial judge and for the purpose of adjudicating the issue at the joint 
hearing, exercise the powers of a trial judge. 


Adjudication at trial 
(10) When the judge adjudicates the issue, he or she is doing so at trial. 
Decision in court records and return of documents 


(11) Once the judge has adjudicated the issue, he or she shall cause his or her decision, with reasons, to be included 
in the court record of each of the related trials in respect of which the joint hearing was held and, in the case of a trial 
for which an indictment, information or writings were transmitted by an officer under subsection (6), the judge shall 
have the documents returned to the officer. 
In R. v. McPherson,' the judge was appointed as a “common issues” judge pursuant to s. 551.7 to determine 
whether an expert produced by the Crown was qualified to provide expert evidence on the issue of human sex 
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trafficking. McPherson faced 31 charges with respect to four complainants and the counts had been severed 


into three separate charges. The disposition with respect to the expert evidence application was to apply to all 
three trials. 


Ontario’s Rules of Procedure for dealing with a request for “joint hearings” before a single judge has been 
adopted and applied in British Columbia.” 


Footnote(s) 
1 [2011] O.J. No. 6548 (Ont. S.C.J.). 
2 R.v. Vallee, [2016] В.С... No. 2628, 2016 BCSC 2314 (B.C.S.C.). 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART Ш: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 
To Whom Made 


General Rule 
30.02 


(1) 
An application to admit evidence that a common law or other rule of admissibility renders 


presumptively inadmissible shall be made to the judge who is scheduled to preside or is presiding in 
the proceedings in which the evidence is tendered for admission. 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART Ш: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 
To Whom Made 


Exception 


(2) 

Despite subrule (1), where the parties expressly agree that applications to admit evidence may be heard 
and determined by a judge other than the trial judge, and that rulings made on these applications will be 
incorporated into the record of the proceedings in which the evidence is tendered for admission, the pre- 
trial conference or case management judge may make an order to give effect to the parties’ agreement and 
the applications may be heard and determined by a judge other than the designated trial judge. 

[SI/2014-5, s. 17, effective January 1, 2014.] 

PRACTICE COMMENTARY 

430.02-1 

Judge other than trial judge can determine issues on consent 

Although s. 278 of the Criminal Code requires the trial judge to hear applications in respect of the production of third 


party records, the Crown and defence were in agreement that Rule 30.02(2) allows a different judge to determine 
the issue on consent.' 


Footnote(s) 


1 R.v. S. (A), [2019] O.J. No. 1891, 2019 ONSC 1832 (Ont. S.C.J.). 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART Ш: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 
Requirement of Notice 


Form of Notice 
30.03 


(1) 


Applications to admit evidence under this rule shall be commenced by a notice of application in Form 1. 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART Ш: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 
Requirement of Notice 


Contents of Notice 


(2) 

The notice of application in Form 1 shall state: 

(a) 

the place and date of hearing as determined in accordance with these rules; 
(b) 


a detailed description of the presumptively inadmissible evidence the applicant seeks to introduce in the 
proceedings; 


(с) 


a precise, case-specific statement of the basis and grounds upon which the evidence is said to be 
admissible; 


(d) 


a detailed summary of the evidence or other material upon which the party seeking admission relies, and a 
statement of the manner in which the applicant proposes to introduce the evidence; 


(e) 


an estimate of the time required to introduce the evidence and other material to be relied upon in support of 
the application; and, 


(f) 
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whether any order is required abridging or extending any times established by the pre-trial conference or 
case management judge or required for service and filing by this rule. 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART Ш: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 
Filing and Service of Notice 


General Rule 
30.04 


(1) 
Any party who seeks to have evidence admitted under this rule shall give the notice required by rule 


30.03 not less than thirty (30) days before the day first scheduled for the hearing of the pre-trial motions 
or trial, as the case may be, unless otherwise ordered by a judge under these rules. 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART Ш: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 
Filing and Service of Notice 


Manner of Service 


(2) 


Where the applicant is the prosecutor, service of the notice of application in Form 1 and any other 
supporting materials required by these rules or ordered by a judge shall be made in accordance with rule 5. 
Where the applicant is an accused, whether self-represented or represented by a solicitor of record, the 
notice and supporting materials shall be served on the office of the prosecutor having carriage of the 
proceedings. 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART Ш: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 
Filing and Service of Notice 


Filing of Proof of Service 


(3) 


The notice of application in Form 1 and any other supporting materials required by these rules or ordered 
by a judge, together with proof of service, shall be filed in the office of the clerk of the court in the place 
where the application is to be heard, not later than thirty (30) days before the day first scheduled for the 
hearing of the pre-trial motions or trial, as the case may be unless otherwise ordered by a judge of the 
court. 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART Ill: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 
Materials for Use on Application 


Application Record 
30.05 


(1) 


In addition to any other materials that may be required by these rules or by order of a judge of the 
court, an applicant under this rule shall include in an application record: 


(a) 

the notice of application in Form 1; 

(b) 

a copy of the indictment to which the application relates; 

(c) 

legible copies of any reproducible materials relied upon in support of the application where it is 


proposed to argue the case for admissibility in whole or in part on a basis other than the testimony of 
witnesses; 


(d) 
where it is proposed to argue the case for admissibility in whole or in part on the basis of testimony of 


witnesses, legible copies of prior statements or statements of anticipated evidence in sufficient detail 
to show the essential features of the evidence proposed for admission; and, 


(e) 


any other materials that may reasonably assist the judge in identifying and determining the 
admissibility issues raised. 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART Ill: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 
Materials for Use on Application 
Respondent's Application Record 
(2) 


Where the respondent seeks to rely on material other than that filed by the applicant, the respondent shall 
file a respondent's application record and any other materials on which the respondent proposes to rely. 
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Materials for Use on Application 
Books of Authorities 


(3) 


Books of authorities shall be served and filed in accordance with rule 32, unless otherwise ordered by a 
judge of the court. 
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PART Ill: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 
Materials for Use on Application 


Factums 


(4) 


Factums are not required for applications made under this rule, unless otherwise ordered by a judge of the 
court. 


(5) 


Where a judge orders that factums be served and filed on an application under this rule, the factums shall 
comply with rule 33, unless otherwise ordered by a judge of the court. 
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RULE 31 APPLICATIONS TO EXCLUDE EVIDENCE 
31.01 


This rule applies where a party seeks to exclude evidence that is presumptively admissible at common 


law for all issues that it is reasonably foreseeable another party will seek to introduce in the 
proceedings, including but not only: 


(a) 


evidence of prior criminal convictions of an accused; 


(b) 


evidence of after-the-fact or post-offence conduct; and, 


(c) 


evidence alleged to have been obtained by constitutional infringement exclusion of which is sought 
under Section 24(2) of the Charter. 


PRACTICE COMMENTARY 
431.01-1 
Purpose 


The fundamental purpose of Rules 30 and 31 is to "foster the constructive use of judicial resources". These 
rules were not intended to work in such a way that the entirety of the trial is litigated in advance of the tendering 
of evidence.! Rules 30 and 31 do not apply where the question in issue is "relevance". Ordinarily when issues 
of relevance arise they arise at the time of tendering of the evidence and can normally be dealt with 
expeditiously. To require otherwise would defeat the purpose of the rules: trial efficiency.? Additionally, issues 
arise during the course of a trial that cannot be anticipated or predicted or that require evidentiary context to 
litigate. It is not appropriate to allow counsel to raise a constitutional issue on the first day of trial when the issue 
could have been anticipated through reasonable diligence. The late notice prejudiced the Crown's ability to call 
evidence to respond to the application.? 
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Footnote(s) 
1 ЯА. у. Riley, [2009] O.J. No. 241 at para. 14 (Ont. S.C.J.). 
2 R.v. Riley, [2009] O.J. No. 1374 at para. 13 (Ont. S.C.J.). 
3 Я. v. Abdoulkader, [2019] O.J. No. 128, 2019 ONSC 202 (Ont. S.C.J.). 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


PART IIl: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RULE 31 APPLICATIONS TO EXCLUDE EVIDENCE 
To Whom Made 


General Rule 
31.02 


(1) 
An application to exclude evidence that is presumptively admissible shall be made to the judge who is 


scheduled to preside or is presiding in the proceedings in which the evidence is tendered for 
admission. 
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PART IIl: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RULE 31 APPLICATIONS TO EXCLUDE EVIDENCE 


To Whom Made 


Exception 


(2) 


Despite subrule (1), where the parties expressly agree that applications to exclude evidence may be heard 
and determined by a judge other than the trial judge and that rulings made on these applications will be 
incorporated into the record of the proceedings in which the evidence is tendered for admission, the pre- 
trial conference or case management judge may make an order to give effect to the parties’ agreement and 
the applications may be heard and determined by a judge other than the designated trial judge. 


[51/2014-5, s. 18, effective January 1, 2014.] 
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Notice 
CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART Ill: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RULE 31 APPLICATIONS TO EXCLUDE EVIDENCE 


Requirement of Notice 
Form of Notice 
31.03 


(1) 
Applications to exclude evidence under this rule shall be commenced by a notice of application in Form 


1. 
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RULE 31 APPLICATIONS TO EXCLUDE EVIDENCE 
Requirement of Notice 
Contents of Notice 


(2) 

The notice of application in Form 1 shall state: 

(a) 

the place and date of hearing as determined in accordance with these rules; 
(b) 


a detailed description of the presumptively admissible evidence the applicant seeks to exclude in the 
proceedings; 


(с) 


a precise, case-specific statement of the basis and grounds upon which the evidence is said to be 
inadmissible; 


(d) 


a detailed summary of the evidence or other material upon which the party seeking exclusion relies and a 
statement of the manner in which the applicant proposes to introduce the evidence; 


(e) 


an estimate of the time required to introduce the evidence and other material to be relied upon in support of 
the application; and, 
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(f) 


whether any order is required abridging or extending any times established by the pre-trial conference or 
case management judge or required for service and filing by this rule. 
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RULE 31 APPLICATIONS TO EXCLUDE EVIDENCE 
Filing and Service of Notice 


General Rule 
31.04 


(1) 
Any party who seeks to have evidence excluded under this rule shall give the notice required by rule 


31.03 not less than thirty (30) days before the day first scheduled for the hearing of the pre-trial motions 
or trial, as the case may be, unless otherwise ordered by a judge under these rules. 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART Ш: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 
RULE 31 APPLICATIONS TO EXCLUDE EVIDENCE 
Filing and Service of Notice 
Manner of Service 


(2) 


Service of the notice of application in Form 1 and any other supporting materials required by these rules or 
ordered by a judge shall be made in accordance with rule 5. 
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PART 11: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RULE 31 APPLICATIONS TO EXCLUDE EVIDENCE 
Filing and Service of Notice 
Filing of Proof of Service 


(3) 


The notice of application in Form 1 and any other supporting materials required by these rules or ordered 
by a judge, together with proof of service, shall be filed in the office of the clerk of the court in the place 
where the application is to be heard, not later than thirty (30) days before the day first scheduled for the 
hearing of the pre-trial motions or trial, as the case may be unless otherwise ordered by a judge of the 
court. 
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RULE 31 APPLICATIONS TO EXCLUDE EVIDENCE 
Materials for Use on Application 


Application Records 
31.05 


(1) 


In addition to any other materials that may be required by these rules or by order of a judge of the 
court, an applicant under this rule shall include in an application record: 


(a) 

the notice of application in Form 1; 

(b) 

a copy of the indictment to which the application relates; 

(c) 

legible copies of any reproducible materials relied upon in support of the application where it is 


proposed to argue the case for exclusion in whole or in part on a basis other than the testimony of 
witnesses; 


(d) 
where it is proposed to argue the case for exclusion in whole or in part on the basis of testimony of 


witnesses, legible copies of prior statements or statements of anticipated evidence in sufficient detail 
to show the essential features of the evidence proposed for admission; and, 


(e) 
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any other materials that may reasonably assist the judge in identifying and determining the 
admissibility issues raised. 
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RULE 31 APPLICATIONS TO EXCLUDE EVIDENCE 


Materials for Use on Application 
Respondent’s Application Record 
(2) 


Where the respondent seeks to rely on material other than that filed by the applicant, the respondent shall 
file a respondent’s application record and any other materials on which the respondent proposes to rely. 
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RULE 31 APPLICATIONS TO EXCLUDE EVIDENCE 


Materials for Use on Application 


Books of Authorities 


(3) 
Books of authorities shall be served and filed in accordance with rule 32, unless otherwise ordered by a 
judge of the court. 
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RULE 31 APPLICATIONS TO EXCLUDE EVIDENCE 
Materials for Use on Application 


Factums 


(4) 


Factums are not required for applications made under this rule, unless otherwise ordered by a judge of the 
court. 


(5) 


Where a judge orders that factums be served and filed on an application under this rule, the factums shall 
comply with rule 33, unless otherwise ordered by a judge of the court. 


PRACTICE COMMENTARY 
{31.05-1 
Timely notice 


Waiting to the close of the Crown’s case to raise a Charter motion to exclude evidence frustrates the Rules and the 
orderly conduct of the trial. An accused cannot claim that it was necessary to hear how all of the evidence would 
come out before the grounds of the motion crystalized. Unless the evidence of the Charter breach comes out of the 
evidence without any warning whatsoever, such that pre-trial notice would be impossible, counsel are expected to 
comply with this rule.’ A judge has the “undoubted authority to control the trial proceedings", which can include 
refusing to “entertain a motion brought without or on inadequate notice to the opposite party”, and this “includes 
motions to exclude evidence based on Charter infringements".? 


In В. v. Bingham; there were various violations of the requirements under the Rules by the defence under Rule 31, 
including with respect to the contents of the Notice of Application relating to exclusion of evidence and the time of 
its filing. There was also no copy of the indictment and no reference to specific pages within the testimony of the 
officers who testified at the preliminary inquiry to help the Crown and court pinpoint the evidence related to the 


Раде 2012 
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points in issue. As a result, the court adjourned the trial date to provide the Crown with time to prepare and to file its 
own records if appropriate. 


431.05-2 
Conduct of voir dire 


The court has the power to direct how a voir dire concerning a request to exclude evidence will unfold, including 
directing the parties to proceed by way of a "blended" voir dire if appropriate.^ 


Footnote(s) 
1 R. v. Melnyk, [2003] O.J. No. 3979 (Ont. S.C.J.). 
2 Н. у. Megill [2021] O.J. No. 2188, 2021 ONCA 253 (Ont. C.A.). 
3 Я. у. Bingham, [2012] O.J. No. 2839 (Ont. S.C.J.). 
4 R.v. Wong, [2017] B.C.J. No. 360, 2017 BCSC 306 (B.C.S.C.). 
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PART 11: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RULE 32 Books OF AUTHORITIES 
32.01 
(1) 


Books of authorities shall be served and filed by the applicant not later than thirty (30) days before the 
day first scheduled for the hearing of pre-trial applications or trial, as the case may be, unless 
otherwise ordered by a judge of the court under these rules. 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
PART Ill: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 
RULE 32 Books OF AUTHORITIES 
Respondent’s Authorities 


(2) 


Where factums are required, books of authorities shall be served and filed by the respondent not later than 
ten (10) days before the first day scheduled for the hearing of pre-trial applications or trial, as the case may 
be, and where factums are not required, not later than five (5) days before the same date, unless otherwise 
ordered by a judge of the court under these rules. 


End of Document 


Authorities Included 
The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL PROCEEDINGS 
RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) > PART III: TRIAL PROCEEDINGS 
AND EVIDENCE [Rules 30-39] » Rule 32 Books of Authorities 


CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


PART 11: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RULE 32 Books OF AUTHORITIES 
Authorities Included 


(3) 


The books of authorities shall contain only those authorities that the parties intend to refer to in oral 
argument. 
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PART 11: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RULE 32 Books OF AUTHORITIES 
Marking of Authorities 


(4) 


The portions of the authorities to which reference may be made in oral argument shall be highlighted or 
sidebarred. 
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PART 11: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RULE 32 Books OF AUTHORITIES 
Legibility of Authorities 


(5) 


The copies of the authorities shall be legible and may be printed on both sides of each page. 
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PART 11: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RULE 32 Books OF AUTHORITIES 
Duplication of Authorities 


(6) 


A party shall not duplicate authorities filed by any other party. 
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PART Ill: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RULE 32 Books OF AUTHORITIES 
Colour of Cover 


(7) 


The book of authorities shall be bound front and back in coloured stock of the same colour as the party’s 
factum, or as the factum would be if filed. 


PRACTICE COMMENTARY 

{32.01 

Сепега! 

Books of Authorities no longer have to be filed with the court. Instead, counsel are expected to hyperlink апу 
authorities in their application and/or factum as set out in the August 2020 Rules amendments: 


51. Books of Authorities: Caselaw and other source materials referenced in the factum should be hyperlinked. Where 
hyperlinks are provided, it will not be necessary to file a Book of Authorities. 
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PART 11: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RULE 33 FAcTUMS 
33.01 
(1) 


Where a judge orders or these rules require that factums be filed, each party shall serve and file a 
factum, to be entitled and described on its cover as "Applicant's Factum", “Respondent’s Factum", or 


as the case may be. 
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PART Ill: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 
RULE 33 FAcTUMS 
Factum to be Signed and Dated 
(2) 


A factum shall be signed by counsel of record or on counsel's behalf by someone specifically authorized to 
do so, or by the applicant or respondent if self-represented and the signature shall be followed by the typed 


name of counsel, if any, and the date. 
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PART 11: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RULE 33 FACTUMS 
Contents of Applicant’s Factum 


(3) 

The applicant’s factum shall consist of the following parts: 

(a) 

Part I, with the caption, “Statement of the Case”, containing a brief but specific summary of the evidence to 


which the application relates, together with a statement, with reasonable particularity, of the grounds upon 
which admission or exclusion is made; 


(b) 


Part Il, with the caption, “Summary of the Facts”, containing a concise summary of the facts relevant to the 
issues in the application; 


(c) 


Part Ill, with the caption, “Issues and Law”, containing a statement of each issue raised, immediately 
followed by a concise statement of the law and the authorities relating to that issue; 


(d) 


Part IV, with the caption, “Order Requested”, containing a statement of the order that the court will be 
asked to make; 


(e) 


Schedule A, with the caption, “Authorities to be Cited”, containing a list of the authorities referred to in the 
factum, together with citations, in the order in which they appear in Part 1 or in alphabetical order; and 


(f) 


Раде 2012 
Contents of Applicant's Factum 


Schedule B, with the caption, "Relevant Legislative Provisions", containing the text of all relevant statues 
except any provisions of the Constitution Act, Criminal Code and Youth Criminal Justice Act. 


in paragraphs consecutively numbered throughout the factum. 
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PART 11: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RULE 33 FACTUMS 
Contents of Respondent’s Factum 


(4) 

The respondent’s factum shall consist of the following parts: 

(a) 

Part І, with the caption, “Respondent’s Statement of the Facts”, containing a statement of the facts in Part II 
of the applicant’s factum that the respondent accepts as correct or substantially correct, and those facts 


with which the respondent disagrees, along with a concise summary of any additional facts upon which the 
respondent relies; 


(b) 
Part Il, with the caption, “Response to Applicant’s Issues”, containing the respondent’s position on each 


issue raised by the Applicant, immediately followed by a concise statement of the law and the authorities 
relating to that issue; 


(c) 

Part Ill, with the caption, “Additional Issues”, and containing a statement of any additional issues raised by 
the respondent, immediately followed by a concise statement of the law and the authorities relating to that 
issue; 


(d) 


Part IV, with the caption, “Order Requested”, containing a statement of the order that the respondent will 
ask the court to make; 


(e) 


Schedule A, with the caption, “Authorities to be Cited”, containing a list of the authorities referred to in the 
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factum, together with citations in the order in which they appear in Part Il and Part Ill, or in alphabetical 
order; and 


(f) 


Schedule B, with the caption, "Relevant Legislative Provisions", containing the text of all relevant statutes, 
except any provisions of the Constitution Act, Criminal Code and Youth Criminal Justice Act, 


in paragraphs consecutively numbered throughout the factum. 
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PART 11: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RuLE 33 FAcTUMS 
Contents of Intervenor's Factum 


(5) 

Every intervenor shall prepare and file an “Intervenor’s Factum” that shall consist of: 

(a) 

Part І entitled “Intervenor’s Statement as to Facts", which shall contain a statement of the facts in Part Il of 
the applicant's factum that the intervenor accepts as correct or substantially correct and those facts with 
which the intervenor disagrees and a concise summary of any additional facts relied on, with such 


reference to the transcripts of evidence by page and line or paragraph, as the case may be, as is 
necessary; 


(b) 
Part Il entitled “Response to Applicant’s Issues”, which shall contain the position of the intervenor with 


respect to each issue raised by the applicant, immediately followed by a concise statement of the law and 
the authorities relating to that issue; 


(c) 

Part Ill entitled “Additional Issues", which shall contain a statement of any additional issues raised by the 
intervenor, immediately followed by a concise statement of the law and the authorities relating to that 
issue; 


(d) 


Part IV entitled “Order Requested”, which shall contain a statement of the order that the court will be asked 
to make; and 


(e) 
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A schedule, entitled “Authorities to be Cited”, which shall contain a list of the authorities (with citations) 
referred to in the order in which they appear in Parts Il and Ill, or in alphabetical order, 


in paragraphs numbered consecutively throughout the factum. 
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PART Ill: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 
RULE 33 FACTUMS 
Length of Factum 


(6) 


Unless ordered otherwise by a judge, Parts | through IV of the factum, inclusive, shall not exceed twenty 
(20) pages in length. 
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PART 11: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RULE 33 FAcTUMS 
Form of Factum 


(7) 
The applicant's factum shall be bound front and back in blue cover stock, the respondent's factum shall be 


bound front and back in green cover stock and the intervenor's factum shall be bound front and back in 
grey cover stock. 


(8) 
The factum shall be printed on good quality white paper 216 millimeters by 279 millimeters in size and the 
text shall be printed, typewritten, written or reproduced legibly on one side only with double spaces 


between the lines, except for quotations which may be single spaced, and margins of approximately forty 
millimeters on the left-hand side. 


(9) 

The characters used shall be at least 12 point or 10 pitch size. 
(10) 

Back sheets and covers shall be of 176g/m? cover stock. 

(11) 


The Registrar may refuse to accept a factum which does not comply with these rules, and in that case, the 
factum shall not be filed without a direction from a judge. 
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RULE 33 FAcTUMS 


Service and Filing of Factums 
(12) 
Unless otherwise ordered by a judge, the applicant's factum shall be served and filed in accordance with 


rule 5 not later than thirty (30) days before the day first scheduled for the hearing of the pre-trial 
applications or the trial as the case may be. 


(13) 

Unless otherwise ordered by a judge, the respondent's factum shall be served and filed in accordance with 
rule 5 not later than ten (10) days before the day first scheduled for the hearing of the pre-trial applications 
or the trial as the case may be. 

(14) 

Unless otherwise ordered by a judge, an intervenor's factum shall be served and filed in accordance with 
rule 5 not later than five (5) days before the day scheduled for the hearing of the application to which it 
relates. 

PRACTICE COMMENTARY 

433.01-1 

Preliminary assessment of application 

A respondent is not entitled to effectively "cross-appeal" an acquittal in the "Additional Issues" of the factum. The 
Crown must file a Notice of Appeal against the acquittal as contemplated under s. 830(3) of the Criminal Code and, 
if necessary, seek an extension of time to do ѕо.! Where an accused appeals a conviction for a lesser included 


offence, absent a Crown appeal of the acquittal of the originally charged offence, the court's jurisdiction in ordering 
a new trial is limited to ordering trial on the lesser included offence.? 
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Footnote(s) 
1 А. у. Novais, [2006] O.J. No. 3152 (Ont. S.C.J.). 
2 R.v. Guillemette, [1986] S.C.J. No. 24, [1986] 1 S.C.R. 356 (S.C.C.). 
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PART Ill: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 
RuLE 34 HEARING OF PRE-TRIAL AND OTHER APPLICATIONS 


Order and Manner of Applications 
34.01 


The presiding judge shall determine the order in which pre-trial and other applications shall be heard 
and the manner in which the evidence in support of any application shall be presented. 
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PART 11: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RuLE 34 HEARING OF PRE-TRIAL AND OTHER APPLICATIONS 


Preliminary Assessment of Application 
34.02 


The presiding judge may conduct a preliminary assessment of the merits of any pre-trial or other 
application on the basis of the materials filed, and, if satisfied that there is no reasonable prospect that 
the application could succeed, may dismiss the application without further hearing or inquiry. 


PRACTICE COMMENTARY 
434.02-1 
Evidentiary record 


A presiding judge must have a sufficiently adequate record in order to make a Rule 34.02 determination 
whether to conduct a preliminary assessment on the merits of an application prior to any hearing or inquiry.' 
Rule 34.02 (and Rule 6.11 by inference) are "essential to effective and fair litigation ... Dismissing applications 
that have no reasonable prospect of success unclutters the proceedings, weeds out the hopeless, and draws 
the attention of the decision-makers where it should be — ensuring that those with a reasonable prospect of 
success proceed to adjudication on their merits."? The standard to be met by the party invoking the rule is 
demanding.? 


See commentary under Rule 6.11 for circumstances warranting the summary dismissal of an application. See 
also R. v. Williams^ for a case where the court refused leave to bring an application for YouTube to remove 
certain videotapes from its website and summarily dismissed the application due to the “hopeless nature" of the 
application. 


The failure to bring an application to recuse an application justice until the day before the hearing on the merits 
warranted dismissal pursuant to this rule.5 


Footnote(s) 
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= 


R. v. Bingham, [2012] O.J. No. 2839 (Ont. S.C.J.). 

R. v. Glegg, [2021] O.J. No. 777, 2021 ONCA 100 (Ont. C.A.). 

R. v. Papasotiriou-Lanteigne, [2007] O.J. No. 4620 at para. 19 (Ont. S.C.J.). 
R. v. Williams, [2013] O.J. No. 823, 2013 ONSC 1173 (Ont. S.C.J.). 

R. v. Singh, [2018] O.J. No. 3055, 2018 ONSC 1532 (Ont. S.C.J.). 
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PART 11: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RuLE 34 HEARING OF PRE-TRIAL AND OTHER APPLICATIONS 


Dismissal for Non-Compliance with Rules 
34.03 


Where an applicant has failed to comply with the rules governing an application, the application shall 


not be heard unless the presiding judge grants leave, after taking into account all the circumstances of 
the case, including but not limited to: 


(a) 
the nature of the applicant's non-compliance with these rules; 
(b) 


the right of the applicant to raise issues, including issues relating to the admissibility of evidence and 
to have those issues determined on their merits; 


(c) 


the right of other parties to have a reasonable opportunity to respond to any issues raised by an 
applicant; 


(d) 


the need for an expeditious determination of pre-trial applications and the orderly conduct of trial 
proceedings; 


(e) 
the history of the pre-trial applications and the proceedings; 
(f) 


any notice given to other parties about the issues raised in the pre-trial applications; 


Page 2 of 3 
Dismissal for Non-Compliance with Rules 


(9) 


the apparent merits of the application as reflected їп any materials filed and any submissions made in 
the proceeding; 


(h) 
any prejudice to any other party in the proceeding; 
(i) 


the nature of the issues raised and the extent of their impact on the course of the trial or other 
proceeding; 


(0) 

any explanation advanced for failure to comply with these rules; апа, 

(k) 

any other factors the judge considers relevant to his or her determination. 
PRACTICE COMMENTARY 

{34.03-1 

Relief from non-compliance 


Before the court grants leave to hear an application notwithstanding failure to comply with the rules, it must take 
into account all the circumstances of the case, including the factors enumerated in the Виіе.! Determinations 
under this rule invite judges to exercise their discretion, including taking into account the merits of the 
application and the right to make full answer and defence.? See H. v. Brown? where the application was 
dismissed because the defence application to exclude evidence under s. 24(2) of the Charter lacked merit. 
Leave to bring an application where there has been improper notice should not be given automatically, 
particularly if doing so will cause unnecessary delay or necessitate an adjournment.^ The failure to file with the 
province-wide Practice Direction regarding s. 11(b) applications was a serious breach of the rules. It ^will create 
systemic issues with knock-on effects for other cases and increase overall delay in the system".* 


Footnote(s) 

1 В. у. Williams, [2013] O.J. No. 823, 2013 ONSC 1173 (Ont. S.C.J.). 
R. v. P. (L.F.), [2018] O.J. No. 1009 (Ont. S.C.J.). 
R. v. Brown, [2013] O.J. No. 1807 (Ont. S.C.J.). 
R. v. Williams, [2013] O.J. No. 823, 2013 ONSC 1173 (Ont. S.C.J.). 
Н. v. Shen, [2022] O.J. No. 2673, 2022 ONSC 3274 (Ont. S.C.J.). 
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RuLE 34 HEARING OF PRE-TRIAL AND OTHER APPLICATIONS 


Limitations on Oral Argument 
34.04 
The presiding judge may impose reasonable limits on oral submissions on any pre-trial or other 


application. 
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Written Argument 
34.05 


Where the presiding judge is satisfied that the interests of justice require it, she or he may order that 


the parties deliver written argument about any issue to be heard and determined as a pre-trial 
application. 
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PART Ill: TRIAL PROCEEDINGS AND EVIDENCE [Rules 30-39] 


RuLE 35 DANGEROUS AND LoNG-TERM OFFENDER APPLICATIONS 


Application of Rule 
35.01 


This rule applies when the prosecutor indicates an intention to apply to have an offender declared a 
dangerous offender or a long-term offender under Part XXIV of the Code. 


[SI/2014-5, s. 19, effective January 1, 2014.] 
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Pre-Hearing Conference Report Form 
35.02 


(1) 
If the prosecutor indicates an intention to apply to have the offender declared a dangerous offender or 


long-term offender, the prosecutor and solicitor of record shall complete questions 1 to 7 of Form 23 
prior to his or her application. 


(2) 

If the court grants the application under subsection 752.1(1) of the Code, the prosecutor and solicitor of 
record shall complete questions 8 to 30 of Form 23 prior to the proceedings described in sections 753 
or 753.1 of the Code, as the case may be. 


[51/2014-5, s. 20, effective January 1, 2014.] 


Editor's note: 51/2014-5, s. 32(f)(E), effective January 1, 2014 (Can. Gaz. Pt. Il, Vol. 148, No. 1, р. 128), 
contains the following provision: 


32. The English version of the Rules is amended by replacing “rule” and “sub-rule” with “subrule” and by 
replacing “subsections” with "subrules", with any necessary modifications, in the following provisions: ... 


(f) subrule 35.02(1); ... 


There are no instances of "rule", “sub-rule” or “subsections” in subrule 35.02(1), and accordingly the 
amendment cannot be made. 
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RuLE 35 DANGEROUS AND LoNG-TERM OFFENDER APPLICATIONS 


Case Supervision Required 
35.03 


(1) 
Upon the prosecutor's indication to apply to have the offender declared a dangerous offender or long- 


term offender under Part XXIV of the Code, the sentencing hearing shall be subject to case supervision 
under section 482.1 of the Code and rule 29. 


(2) 
The case supervision judge shall be the trial judge, the judge designated to conduct the dangerous 
offender or long-term offender application if different than the trial judge, or a judge designated by the 


Regional Senior Judge. 


[51/2014-5, s. 21, effective January 1, 2014.] 
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RuLE 35 DANGEROUS AND LoNG-TERM OFFENDER APPLICATIONS 


Powers of Case Supervision Judge 
35.04 


The case supervision judge may: 

(a) 

establish or revise any schedule for pre-hearing applications; 
(b) 


secure the parties' agreement, or give directions, about the order in which pre-hearing applications 
shall be heard; 


(c) 


secure the parties' agreement, or give directions, about the manner in which evidence will be presented 
on the pre-hearing applications and at the hearing; 


(d) 


secure the parties' agreement to, or give directions about, a judge other than the sentencing judge 
hearing and determining pre-hearing applications; 


(e) 
secure the parties' agreement, or give directions about, the manner in which decisions made by a judge 


other than the sentencing judge on pre-hearing applications are to be incorporated into the record or 
other proceedings; 


(f) 
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secure the parties’ agreement, or give directions, about the materials to be filed in support of and in 
response to any pre-hearing applications; 


(9) 


establish a schedule for the service and filing of any materials required for any pre-hearing 
applications; 


(h) 


secure the parties’ agreement to, or give directions about, admissions of fact or other agreements 
about issues of fact, and the attendances of witnesses on issues not in dispute; 


(i) 


require the prosecutor to provide a list of the names of the persons who will, or may, be called as 
witnesses for the prosecution; 


(i) 
secure the parties’ agreement, or give directions, about any interpreters or technological equipment 


required in the proceedings, and make arrangements through court personnel to ensure such 
requirements are met; 


(k) 


secure the parties’ agreement to, or give directions about, the manner in which evidence may be 
presented at the application; and, 


(1) 


identify contested issues of fact and law and explore methods to resolve them. 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RuLE 40: SUMMARY CONVICTION APPEALS 


[Code, ss. 813, 830(1)] 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RuLE 40: SUMMARY CONVICTION APPEALS 


Definitions 
40.01 


In this rule, and in rules 41 and 42, unless the context requires otherwise, 
“adjudication” means 

(i) 

in appeals under paragraph 813(a) of the Code, 

(i) 

a conviction or order made against a defendant, 

(ii) 

a sentence passed on a defendant, or 

(iii) 

a verdict of unfit to stand trial or not criminally responsible on account of mental disorder; 
(ii) 

in appeals under paragraph 813(b) of the Code, 

(i) 

an order that stays proceedings on an information or dismisses an information, 


(ii) 
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a sentence passed upon a defendant, or 

(iii) 

a verdict of not criminally responsible on account of mental disorder or unfit to stand trial; and 

(iii) 

in appeals under subsection 830(1) of the Code, a conviction, judgment, verdict of acquittal, or verdict 
of not criminally responsible on account of mental disorder or of unfit to stand trial or other final order 


or determination of a summary conviction court; 


"appeal" means an appeal from or against an adjudication in proceedings before a summary conviction 
court pursuant to Part XXVII of the Code; 


“appeal court” means the Superior Court of Justice, and in the case of appeals under section 813 of the 
Code, means the Superior Court of Justice in the region or county where the adjudication under appeal 
was made; 

"appellant" means 

(i) 

in appeals under paragraph 813(a) of the Code, the defendant, 

(ii) 


in appeals under paragraph 813(b) of the Code, the informant or the Attorney General or his or her 
agent, 


(iii) 


in appeals under subsection 830(1) of the Code, a party in proceedings before a summary conviction 
court under Part XXVII of the Code or the Attorney General; 


“Attorney General” means either the Attorney General for the Province of Ontario where the 
prosecution was instituted or conducted by the Attorney General of Ontario, or, where the prosecution 
was initiated or conducted at the instance of the Government of Canada, the Attorney General of 
Canada; 


“convicted person” includes a person who has been granted a discharge under section 730 of the 
Code; 


“counsel” means a barrister or solicitor, in respect of the matters or things that barristers or solicitors, 
respectively, are authorized by the law of a province to do or perform in relation to legal proceedings, 
who represents a party to the appeal, and, unless otherwise indicated in these rules where a party to 
the appeal has no counsel, includes that party; 


"file" means file with the clerk of the appeal court; 


"inmate appeal" means an appeal by a person who at the time the notice of appeal is given is in 
custody, and is not represented by counsel for the appeal; 
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“summary conviction court” means a person who has jurisdiction in the region or county where the 
proceedings under Part XXVII of the Code have arisen and who: 


(i) 
is given jurisdiction over the proceedings by the enactment under which the proceedings are taken, 
(ii) 


is a justice or a provincial court judge, where the enactment under which the proceedings are taken 
does not expressly give jurisdiction to any person or class of persons, or 


(iii) 


is a provincial court judge, where the enactment under which the proceedings are taken gives 
jurisdiction in respect thereof to two or more justices; 


“trial court” means the summary conviction court from or against whose adjudication an appeal is 
being taken; 


PRACTICE COMMENTARY 
€40.01-1 
Summary conviction appeals 


Sections 813 and 830(1) of the Criminal Code govern summary conviction appeals. The relevant provisions, 
with commentary and annotations from The Practitioner's Criminal Code, are as follows: 


813. 
APPEAL BY DEFENDANT, INFORMANT OR ATTORNEY GEN-ERAL — 


Except where otherwise provided by law, 
(a) the defendant in proceedings under this Part may appeal to the appeal court 
(i) from a conviction or order made against him, 
(ii) against a sentence passed on him, or 
(iii) against a verdict of unfit to stand trial or not criminally responsible on account of mental disorder; and 
(b) the informant, the Attorney General or his agent in proceedings under this Part may appeal to the appeal court 
(i) from an order that stays proceedings оп an information or dismisses an information, 
(ii) against a sentence passed on a defendant, or 
(iii) against a verdict of not criminally responsible on account of mental disorder or unfit to stand trial, 
and the Attorney General of Canada or his agent has the same rights of appeal in proceedings instituted at the 


instance of the Government of Canada and conducted by or on behalf of that Government as the Attorney General of a 
province or his agent has under this paragraph. 
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[R.S.C. 1985, c. C-46, s. 813; R.S.C. 1985, c. 27 (1st Supp.), s. 180; S.C. 1991, c. 43, s. 9.] 


PRECEDENTS: 


Section 813(a): see The Practitioner's Criminal Precedents, Sixth Edition, Documents 8.11, 8.12 


PRACTICE NOTES 


813-1 


Subject matter of appeal 


On a Crown appeal from an acquittal in a summary conviction matter, the appeal court has the 
jurisdiction to reverse a finding of fact. While it must pay heed to the indisputable advantage given to the 
trial judge who saw and heard the witnesses, on a Crown summary conviction appeal the appeal court 
must be free to reverse an acquittal on findings of fact when examination of all of the evidence discloses 
that the verdict is unreasonable.’ It has also been said in relation to Crown appeals that with appeals 
under Part XXVII of the Code, the Crown enjoys broad access to this court, being permitted to appeal 
acquittals based on questions of law, mixed fact and law and pure questions of fact. However, this does 
not mean that judges of this court are permitted to simply substitute findings of fact or credibility findings 
for those made by a trial judge. In order to reflect the appropriate deference required in the 
circumstances, findings of fact may only be set aside if the reasons of the trial judge reveal palpable and 
overriding error. While the Crown's ability to appeal acquittals under Part XXVII is broad, in the absence 
of palpable and overriding error, it does not permit a judge of this court to substitute its credibility findings 
for those of the trial judge. Moreover, given the presumption of innocence, it is not open to the Crown to 
argue that an acquittal is unreasonable, especially when it turns on an assessment of credibility.? The 
Court of Appeal does have jurisdiction to hear an appeal from the summary conviction appeal court 
refusing an extension of time to file a notice of appeal.? 


Additional grounds 


When a summary conviction appeal court finds it unnecessary to deal with one of the grounds of appeal and the Court 
of Appeal subsequently reverses the summary appeal court's decision on the ground it did deal with, the matter can 
and should be referred back to that court to deal with the additional unconsidered ground of appeal.^ 


Sentence 


Absent an appeal from sentence, there is no power on an appeal from conviction only to vary the sentence.5 


4813-2 


1813-3 


No appeal under section 


There are no interlocutory appeals permitted under s. 813.9 No appeal lies from the ruling of a trial court 
that it has no jurisdiction made prior to plea being taken." A trial only begins after plea. Where an 
accused charged with an indictable offence is found guilty of a summary conviction offence (whether 
rightly or wrongly), the proper appeal procedure is that for an appeal from an indictable offence.9 The 
nature of the proceedings, not the nature of the conviction, determines the forum of appeal. Where an 
accused is found guilty but the charges thereafter stayed (for violation of s. 11(b)) of the Charter while 
the Crown can appeal the stay, there is no jurisdiction for the accused to appeal the finding of guilt as no 
"conviction" has taken place.? 


Remedies 


830. 


APPEALS — 
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On appeals taken under s. 830, s. 834(1)(b) expressly authorizes the appeal court to remit the case to 
the trial court. But on appeals under s. 813, neither s. 822(1), nor the provisions of Part XXI that it 
incorporates by reference, make this remedy available.!9 


KK RK Ж 


(1) A party to proceedings to which this Part applies or the Attorney General may appeal against a conviction, 
judgment, verdict of acquittal or verdict of not criminally responsible on account of mental disorder or of unfit 
to stand trial or other final order or determination of a summary conviction court on the ground that 


(a) 
(b) 
(с) 


it is erroneous in point of law; 
it is in excess of jurisdiction; or 


it constitutes a refusal or failure to exercise jurisdiction. 


(2) FORM OF APPEAL — 


An appeal under this section shall be based on a transcript of the proceedings appealed from unless the 
appellant files with the appeal court, within fifteen days of the filing of the notice of appeal, a statement of 
facts agreed to in writing by the respondent. 


(3) RULES FOR APPEALS — 


An appeal under this section shall be made within the period and in the manner directed by any 
applicable rules of court and where there are no such rules otherwise providing, a notice of appeal in 
writing shall be served on the respondent and a copy thereof, together with proof of service, shall be filed 
with the appeal court within thirty days after the date of the conviction, judgment or verdict of acquittal or 
other final order or determination that is the subject of the appeal. 


(4) RIGHTS OF ATTORNEY GENERAL OF CANADA — 


[R.S.C. 1985, 


The Attorney General of Canada has the same rights of appeal in proceedings instituted at the instance 
of the Government of Canada and conducted by or on behalf of that Government as the Attorney 
General of a province has under this section. 

C. C-46, s. 830; R.S.C. 1985, c. 27 (1st Supp.), s. 182; S.C. 1991, c. 43, s. 9.] 


PRACTICE NOTES 


1830-1 


Scope of section 


This section is the available appeal route where the trial judge quashes an information as lacking in 
sufficient detail.11 Where an accused is found guilty but the charges thereafter stayed (for violation of s. 
11(b) of the Charter) while the Crown can appeal the stay, there is no jurisdiction for the accused to 
appeal the finding of guilt as no "conviction" has taken place.!? 


Insofar as sentence appeals are concerned, this section limits them to grounds involving a question of 
law alone.'? As a general rule, a respondent on an appeal may argue any points that, if accepted, would 
lead to affirmation of the trial court's decision. Any additional grounds must be points that it is appropriate 
for the appellate court to consider on the record before the court. Where s. 830 is the enabling provision, 
the additional points must also be questions of law or jurisdiction.'4 


Where an accused is acquitted on a summary conviction charge and the Crown successfully appeals 
and gets a conviction entered and the matter remitted for sentencing, the accused cannot immediately 
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appeal that decision to the Court of Appeal but must await the results of the sentencing before there can 
be a "conviction" which can be appealed.!5 Section 830 of the Criminal Code gives the Court of Queen's 
Bench jurisdiction to hear an appeal of an order made by a Provincial Court judge appointing counsel to 
represent the accused. The order appointing counsel is a “final order or determination” of a summary 
conviction соигї.16 However, in general, there are no interlocutory appeals permitted under s. 830.17 


Notwithstanding s. 676.1 of the Criminal Code, a summary conviction appeal court has jurisdiction to 
entertain an appeal from the award of costs against the crown made pursuant to s. 24 of the Charter 
under s. 830 of the Code. '8 


Footnote(s) 


1 R.v. Labadie (2011), 105 О.В. (3d) 98, [2011] O.J. No. 1257 (Ont. C.A.); R. v. Multitech Warehouse (Manitoba) Direct 
Inc. (1995), 100 C.C.C. (3d) 153, [1995] М.Ј. No. 285 (Man. C.A.); R. v. Crocker (1986), 73 N.S.R. (2d) 151, [1986] 
N.S.J. No. 177 (N.S.C.A.); Н. v. Sall (1990), 54 C.C.C. (За) 48, [1990] N.J. No. 56 (Nfld. C.A.); Н. v. Giles (1990), 54 
C.C.C. (За) 66, [1990] N.J. No. 55 (Nfld. C.A.). 


Н. v. Carrano, 2011 ONSC 7718, [2011] O.J. No. 6031 (Ont. S.C.J.). 
R. v. Burgar, [2003] B.C.J. No. 1314 (B.C.C.A.); Belaroui c. R., [2004] J.Q. по 3953 (Que. C.A.). 
R. v. Lange, 2016 SKCA 70, [2016] S.J. No. 311 (Sask. C.A.). 


А. v. Praisley (1964), 44 C.H. 296, [1965] 1 C.C.C. 316, [1964] B.C.J. No. 98 (B.C.C.A.); Н. v. Ferencsik (1970), 10 
C.R.N.S. 273, [1970] 4 C.C.C. 166, [1970] O.J. No. 1485 (Ont. C.A.). 


6 В. у. Watson, [2007] В.С... No. 2536 (B.C.S.C.). 

7 R.v. Wacker (1958), 28 C.R. 214, 121 C.C.C. 185, [1958] O.J. No. 639 (Ont. C.A.). 
8 

9 
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А. v. Yaworski (1959), 31 С.Н. 55, 124 C.C.C. 151, [1959] М.Ј. No. 7 (Man. C.A.). 


R. v. Dougan, 2016 BCSC 1815, [2016] B.C.J. No. 2069 (B.C.S.C.). 
10 А. у. Labadie (2011), 105 О.В. (За) 98, [2011] O.J. No. 1257 (Ont. C.A.). 
11 А. v. Moore (1987), 38 C.C.C. (3d) 471, [1987] O.J. No. 870 (Ont. C.A.). 
12 А. у. Dougan, 2016 BCSC 1815, [2016] В.С... No. 2069 (B.C.S.C.). 
13 R.v. Bevis (2000), 150 C.C.C. (3d) 125, [2000] N.S.J. No. 351 (N.S.C.A.). 
14 R.v. Wilcox (2001), 152 C.C.C. (3d) 157, [2001] N.S.J. No. 85 (N.S.C.A.). 
15 В. ү. Payne, [2002] М.Ј. No. 485 (Man. C.A.). 
16 А. v. Kimmie, [2006] S.J. No. 509 (Sask. C.A.). 
17 А. v. Watson, [2007] В.С... No. 2536 (B.C.S.C.). 
18 R. v. Krueger, [2006] A.J. No. 177 (Alta. C.A.). 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 40: SUMMARY CONVICTION APPEALS 


Application 
40.02 


Except as otherwise provided by the Code, any other Act of the Parliament of Canada or enactment 
made thereunder, this rule applies to appeals as defined in rule 40.01. 
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RuLE 40: SUMMARY CONVICTION APPEALS 


Extension or Abridgment of Time, Applications for Directions, and Orders without the 
Attendance of Counsel 
40.03 


(1) 
Any time limited by this rule may be extended or abridged by a judge, before or after the expiration of 


the time prescribed, in accordance with rule 3.02, except that the time limited by subrule 40.16(1) for 
making an application under subsection 822(4) of the Code shall not be extended pursuant to rule 3.02. 


(2) 


Any party to an appeal or the clerk of the appeal court may apply to a judge for directions regarding the 
appeal, on notice to every other party. 
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RuLE 40: SuMMARY CONVICTION APPEALS 


Extension or Abridgment of Time, Applications for Directions, and Orders without the 
Attendance of Counsel 


Notice 


(3) 

Except in an inmate appeal, notice of an application to extend or abridge the time limit or for directions, 
unless on consent or otherwise ordered by a judge, shall be served on every other party or as otherwise 
specified by this rule. 


(4) 


Where an extension or abridgement of time relating to an inmate appeal is granted by a judge, the 
endorsement to that effect shall constitute an order extending or abridging the time. 


(5) 


Except for an order for release from custody under section 816 of the Code, any order provided for in rules 
40 to 42 may be made with the consent in writing of the parties, without the attendance of counsel. 


[51/2014-5, s. 22, effective January 1, 2014.] 
PRACTICE COMMENTARY 

40.03-1 

Extension of abridgment of time 


In applying for an extension of time to appeal from sentence under Rules, 2, 3, 6 and 40.03, the appellant must file 
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a Notice of Application to Extend the Time to File a Notice of Appeal Against Sentence and an affidavit addressing 
issues relevant to the application, including the following: 


(1) Was there an intention on the part of the appellant to appeal sentence within the 30-day period following 
"y, 


(2) What is the reason that the appellant failed to file his Notice of Appeal against sentence within that 30-day 
period? 
(3) What diligence did the appellant apply to try to comply with the Rule respecting time-of-filing? 


(4) Is the appeal against sentence frivolous or not?! 


The Crown must apply for an extension of time before serving the notice of appeal and then serve in accordance 
with that order, and the court has no jurisdiction to ratify service nunc pro tunc or retroactively. If a notice of appeal 
has not been validly served, the court will not have jurisdiction to hear the appeal.? Serving a respondent accused's 
trial lawyer with a Notice of Appeal may be "validated" under Rule 5.08 (see above), although that manner of 
service is not authorized by the Rules.3 


Footnote(s) 
1 R.v. Lee, [2013] O.J. No. 988 at para. 7 (Ont. S.C.J.). 
2 R.v. Bouchard, [2012] O.J. No. 5981 (Ont. S.C.J.). 


3 В. у. Mok, [2014] O.J. No. 44, 2014 ONSC 64 (Ont. S.C.J.), leave to appeal refused [2015] O.J. No. 4702, 2015 ONCA 
608 (Ont. C.A.). 
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RuLE 40: SUMMARY CONVICTION APPEALS 


Form of Notice of Appeal 


Inmate appeals 
40.04 


(1) 


The notice of appeal in an inmate appeal shall be in Form A to the Criminal Appeal Rules of the Court of 
Appeal for Ontario, with necessary modifications. 
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RuLE 40: SUMMARY CONVICTION APPEALS 
Form of Notice of Appeal 
Counsel’s appeal 


(2) 


The notice of appeal in any other appeal by a convicted person shall be in Form 2. 
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RuLE 40: SUMMARY CONVICTION APPEALS 
Form of Notice of Appeal 
Appeal by Attorney General 


(3) 


A notice of appeal by the Attorney General shall be in Form 2, with necessary modifications. 
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RuLE 40: Summary CONVICTION APPEALS 
Form of Notice of Appeal 
Notice of Appeal Contents 


(4) 

All notices of appeal shall be: 

(a) 

dated and signed by the appellant, or the counsel of record of the appellant, and 
(b) 


directed to the clerk of the appeal court. 
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RuLE 40: SUMMARY CONVICTION APPEALS 
Form of Notice of Appeal 
Constitutional Question 


(5) 
Where a notice of appeal raises a constitutional question as set out in section 109 of the Courts of Justice 


Act, the notice shall be titled “Notice of Appeal and Constitutional Question” and shall be served and filed 
in accordance with subrule 40.06(1). 
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RULE 40: SUMMARY CONVICTION APPEALS 


Manner of Service and Filing 
40.06 


(1) 

Notice of appeal shall be given: 

(a) 

in an inmate appeal by giving the notice of appeal to the senior official of the institution in which the 
appellant is confined. The official shall transmit the notice of appeal to the clerk of the appeal court for 
the jurisdiction in which the proceeding appealed from was held. The official shall forthwith give to the 


inmate any documents that are transmitted to the inmate by the clerk of the appeal court, and shall 
inform the clerk of the appeal court of doing so. 


(b) 

in an appeal other than an inmate appeal, 

(i) 

Where the appeal is by the defendant, by serving and filing with the clerk of the appeal court for the 
jurisdiction in which the proceeding appealed from was held, a copy of the notice of appeal with proof 


of service on the Attorney General, at the office designated for service of notice of summary conviction 
appeals in the region in which the trial was held, 


(ii) 
Where the appeal is by the Attorney General, by filing with the clerk of the appeal court for the 


jurisdiction in which the proceeding appealed from was held, a copy of the notice of appeal, with proof 
of personal service on each respondent to the appeal, and 


Раде 2012 
Manner of Service and Filing 
(iii) 


Where the notice of appeal raises a constitutional question as set out in section 109 of the Courts of 
Justice Act, by also serving 


a. 
The Public Law Division, Constitutional Law Branch of the Ministry of the Attorney General; and, 
b. 


The Attorney General of Canada at the Regional Office of the Public Prosecution Service of Canada at 
Toronto or at Ottawa. 
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RuLE 40: SUMMARY CONVICTION APPEALS 


Manner of Service and Filing 


Proof of Service 


(2) 


Except as ordered by a judge, a party serving a Notice of Appeal shall within the time specified in rule 40.05 
file proof of service, by affidavit of the person who served it, or by a counsel of record’s written and dated 
admission or acceptance of service. 
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RuLE 40: SUMMARY CONVICTION APPEALS 


Manner of Service and Filing 


Substituted Service 


(3) 


Where a respondent cannot be found after reasonable efforts have been made to serve the notice of appeal, 
the appellant may apply for directions pursuant to subrule 40.03(2) without notice, to effect substituted 
service in the manner directed and within the period directed by a judge, pursuant to section 678.1 of the 
Code. 
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RULE 40: SUMMARY CONVICTION APPEALS 


Processing Appeals 
40.07 


(1) 


Upon receipt of a notice of appeal, the clerk of the appeal court shall forthwith transmit a copy of it to 
the clerk of the trial court in the region or county in which adjudication was made. 
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RuLE 40: Summary CONVICTION APPEALS 
Processing Appeals 
Transmission of Exhibits and Documents 


(2) 
Upon receipt of a notice of appeal, the clerk of the trial court, unless it is otherwise ordered by a judge, 


shall transmit forthwith to the clerk of the appeal court all documents and exhibits which were before the 
trial court, including the information, all notices of motion or applications, motion records and facta. 


(3) 
Notwithstanding subrule (2), currency, valuable securities, jewellery, narcotics and exhibits which are 


inherently dangerous (as for example, explosives) shall not be transmitted to the clerk of the appeal court 
unless material to the issues raised on appeal and a judge so orders. 
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RuLE 40: Summary CONVICTION APPEALS 
Processing Appeals 
Transmission of Copy 


(4) 

It shall be sufficient under subrule (2) for the clerk of the trial court to transmit to the clerk of the appeal 
court a certified copy of the information upon which trial proceedings took place, unless otherwise ordered 
by a judge. 

(5) 

Upon receipt of the documents and exhibits from the trial court, the clerk of the appeal court shall make a 


copy of all the documents and exhibits that are capable of reproduction, and notify the appellant that they 
are available to be included in the appeal book to be prepared by counsel pursuant to rule 40.10. 


(6) 
Where the exhibits transmitted are voluminous, the clerk of the appeal court may notify the parties to the 


appeal that an application for directions will be made to a judge regarding the exhibits, pursuant to subrule 
40.03(2). 
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Вие 40: SUMMARY CONVICTION APPEALS 
Transcripts and Agreements Respecting Evidence 


Certificate Respecting Evidence 
40.08 


(1) 


Except in the case of appeals to which subrules (3) and (4) apply, appeals in which counsel will be filing 
an agreed statement of fact in relation to the evidence pursuant to subrule 40.08(6) or (7) as the case 
may be, or where otherwise directed by the clerk of the appeal court, the appellant shall, at the time the 
notice of appeal is filed, furnish a certificate in Form 2C from each court reporter who took the evidence 
stating that copies of the transcript as required by these rules have been ordered. 


(2) 


Where the appellant is unable to obtain a certificate in Form 2C from each court reporter by the time of 
filing the notice of appeal, the appellant may file the notice of appeal, the certificates in Form 2C that 
have been obtained and written confirmation that all other transcripts have been ordered. Where all 
certificates in Form 2C are not filed at the time the notice of appeal is filed, the appellant shall file the 
outstanding certificates in Form 2C within 30 days of filing the notice of appeal. 
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Where Provisional Certificate Granted 


(3) 


Where an appellant has been granted a provisional certificate under the Legal Aid Services Act, 1998 which 
is limited to the filing of a notice of appeal or to the filing of a notice of appeal and the making of an 
application for release from custody pending appeal, the counsel of record acting under such certificate 
may file the notice of appeal without ordering the transcript, but when a legal aid certificate authorizing the 
carrying on of the appeal is granted, the counsel shall furnish the certificates required under subrule (1) 
within 15 days from the granting of such legal aid certificate, subject to subrule 40.08(2). 
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Вие 40: SUMMARY CONVICTION APPEALS 
Transcripts and Agreements Respecting Evidence 


Where No Provisional Certificate Granted 


(4) 


Where an appellant has applied for a certificate under the Legal Aid Services Act, 1998, but no provisional 
certificate has been granted, he or she shall file, at the time of filing the notice of appeal, proof of such 
application, and may lodge the notice of appeal without ordering the transcript or filing certificates of the 
court reporter, but when a legal aid certificate authorizing the carrying on of the appeal is granted, the 
counsel shall furnish the certificates required under subrule (1) within 15 days from the granting of such 
legal aid certificate subject to subrule 40.08(2). 


(5) 


Within 15 days of receipt of the final decision of the area committee refusing the issuance of a legal aid 
certificate, the appellant shall furnish the certificates required under subrule (1). 
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Transcripts and Agreements Respecting Evidence 
Agreed Statements of Fact 


(6) 


In appeals under s. 813 of the Code, where the facts are not in dispute, an agreed statement of facts served 
and filed within 30 days of the filing of the notice of appeal may take the place of the transcript of trial 
evidence. 


(7) 
In appeals under s. 830 of the Code, where the facts are not in dispute, an agreed statement of facts served 


and filed within 15 days of the filing of the notice of appeal pursuant to subsection 830(2) of the Code may 
take the place of the transcript of trial evidence. 


(8) 


Despite subrules (6) and (7), where an agreed statement of facts has been served and filed, the appellant 
must serve and file a transcript of the reasons for judgment, reasons for sentence, and full submissions 
and any ruling pertaining to the issues under appeal, and if there is an appeal of the sentence, all 
submissions and evidence called at the sentencing hearing. 


(9) 
Where the appellant intends to file an agreed statement of fact, counsel may serve and file a written 
notification that they intend to do so at the time of filing the notice of appeal, without filing a Certificate in 


Form 2C. 


(10) 
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Agreed Statements of Fact 


Where the parties have not filed an agreed statement of fact within 45 days of filing the notice of appeal 
pursuant to s. 813 of the Code, the appellant must serve and file a Certificate in Form 2C within 60 days of 
filing the notice of appeal unless otherwise ordered by a judge. 


(11) 


Where the parties have not filed an agreed statement of fact within 15 days of filing the notice of appeal 
pursuant to s. 830 of the Code, the appellant must serve and file a Certificate in Form 2C within 30 days of 
filing the notice of appeal unless otherwise ordered by a judge. 


(12) 


Where the appellant cannot comply with the 15-day period mentioned in subrule (7), and applies for an 
extension of time under rule 3.02, the judge hearing the application or determining the application in 
chambers on consent shall consider whether the 15-day period mentioned in subrule (7) is reasonable in 
the circumstances, and whether the proper administration of justice would benefit if this period were to be 
extended. 
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Transcripts and Agreements Respecting Evidence 


Contents of Transcripts for Conviction Appeals 


(13) 


Unless otherwise ordered by a judge in accordance with rule 2.01, there shall be omitted from all 
transcripts of evidence: 


(a) 

all opening remarks by the prosecutor; 

(b) 

all argument on pre-trial motions or applications made at trial, excepting a notation that an application or 
motion was made (the ruling of the summary conviction court shall be transcribed), unless a ground of 


appeal to be argued relates to the pre-trial motion or application, in which case the transcript of the 
argument must be included in the transcript; 


(c) 
all objections to the admissibility of evidence, excepting a notation that the objection was made (the ruling 
of the summary conviction court shall be transcribed), unless a ground of appeal to be argued relates to 


the ruling on the admissibility of evidence, in which case the transcript of the argument must be included in 
the transcript; and, 


(d) 


the closing argument of the parties, their agent(s) or counsel unless a ground of appeal involves the 
reasons for judgment including, but not limited to grounds alleging an unreasonable verdict, 


Page 2 of 2 
Contents of Transcripts for Conviction Appeals 


misapprehension of evidence, a failure to properly apply the judgment іп А. v. W.(D.) (1991), 63 C.C.C. (За) 
397 (S.C.C.), a failure to consider relevant evidence and the inadequacy of the reasons given. 
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Additional Portions of Transcript 


(14) 


An order for the inclusion in the transcript of any portion of the proceedings referred to in subrule (13) may 
be made without the attendance of counsel of record, upon filing the written consent of counsel of record 
for all parties. 


(15) 

Any order for the inclusion in the transcript of any portion of the proceedings referred to in subrule (13) 
shall be sent to the court reporter within 5 days of the order having been granted, and a copy of the order 
shall be provided to the counsel of record for all parties, together with confirmation that the order has been 
sent to the court reporter. 

(16) 

Everything that occurred following a finding of guilt shall be transcribed for use on the hearing of the 


appeal whether the appeal is against the finding of guilt or conviction and sentence or is against the 
sentence only. 
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Contents of Transcripts for Appeals against Sentence 

(17) 

With respect to appeals as to sentence only: 

(a) 

where there was a plea of guilty at the opening of trial before any evidence was taken, the transcript shall 
include the entire proceedings before the court, including the statement of the prosecutor, any evidence as 


to the facts, any submissions of the prosecutor for the Crown or the counsel for defence, and the reasons 
of the summary conviction court as to sentence; 


(b) 


where the original plea was one of not guilty, and was followed by the adducing of evidence, unless 
otherwise ordered by a judge, the parties shall make every effort to agree on a statement of facts in 
accordance with subrule (6) or (7) as the case may be. Where the appellant cannot comply with the time 
limits set out in subrule (6) or (7) as the case may be, the appellant may seek an extension of the time 
pursuant to rule 3.02; and 


(c) 
in the event of difficulty in settling the statement of facts, counsel for either party may, on notice, attend 


upon a judge in chambers for assistance. In the event of a failure to agree as to the facts, the provisions of 
subrules (1) and (10) to (12) apply. 
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RULE 40: SUMMARY CONVICTION APPEALS 


Transcripts and Agreements Respecting Evidence 


Completion of Transcripts 


(18) 
Upon signing a certificate, each court reporter shall proceed with reasonable diligence to prepare and 


certify the transcript. All transcripts shall be prepared no longer than 90 days after the date the transcript 
was ordered. 


(19) 

If the transcript has not been completed within 90 days from the date the transcript was ordered, the court 
reporter shall notify the parties to the appeal and the clerk of the appeal court, in writing, of the reason for 
the delay, and the date upon which the transcript will be prepared forthwith. 

(20) 

Upon completion of the transcript, the court reporter shall forthwith notify the parties to the appeal and the 
clerk of the appeal court, in writing, that the transcript has been completed, by filing a Certificate in Form 
2D, which shall include the date(s) to which the transcript relates. 

(21) 

The Appellant shall serve on the respondent and all other parties to the appeal, and file together with proof 
thereof, a copy of the transcript within 30 days of receipt of a Certificate in Form 2D from each court 
reporter responsible for preparing a portion of the transcript. 


(22) 


Unless an appeal has been wholly abandoned, after a transcript has been ordered, the completion of the 


Раде 2012 
Completion of Transcripts 


transcript shall not be suspended nor the order countermanded except pursuant to an order of a judge 
made in accordance with rule 2.01. 
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Вие 40: SUMMARY CONVICTION APPEALS 
Transcripts and Agreements Respecting Evidence 


Costs Sanction for Unnecessary Evidence 


(23) 


In considering whether to award costs on an appeal under section 826 or subsection 834(1) of the Code, a 
judge may consider whether evidence has been transcribed or exhibits reproduced unnecessarily. 


[51/2014-5, ss. 23, 32, effective January 1, 2014.] 
PRACTICE COMMENTARY 

{40.08-1 

Oral argument to be transcribed 


The Court Reporter’s office was wrong to refuse to produce a transcript of oral argument in the trial below for the 
appellant. If the oral argument relates to a ground of appeal, it must be produced.' 


440.08-2 
О. Вед. 158/03 


Prior to the enactment of О. Reg. 158/03, а transcript purportedly certified by a court recording monitor, as opposed 
to a court reporter, did not amount to a certified transcript for the purpose of the Rules or the provisions of the 
Criminal Code.? However, the Regulation has established a regime whereby transcripts related to summary 
conviction trial recordings could be certified by way of a "Certificate of Recording" and a "Certificate of Transcript". 
Current O. Reg. 158/03 reads as follows: 

ONTARIO REGULATION 158/03 


Page 2 of 3 
Costs Sanction for Unnecessary Evidence 
CERTIFICATION OF RECORDINGS AND TRANSCRIPTS 
Application 


1. This Regulation applies to proceedings in the Court of Appeal, the Superior Court of Justice and the Ontario Court of 
Justice. 


Definition 
2. In this Regulation, 


“approved device” means a device for recording sound of a type approved by the Attorney General, as mentioned in 
subsection 5 (1) of the Act. 


Certification of recordings 


3(1) A recording made under subsection 5 (1) of the Act by means of an approved device shall be certified in Form 1 by a 
person who, 
(a) is authorized to record evidence and proceedings under subsection 5 (1) of the Act; and 


(b) is in charge of the approved device while the recording is being made. 
(2) The certificate in Form 1 is admissible in evidence and is proof, in the absence of evidence to the contrary, that the 
recording is a recording of evidence and proceedings in the proceeding. 


[O. Reg. 109/11, s. 1.] 
Certification of transcripts 


4(1) A transcript made under subsection 5 (2) of the Act from a recording made under subsection 5 (1) of the Act by means 
of an approved device shall be certified in Form 2 by the person who transcribes the recording. 


(2) The person who transcribes the recording and certifies the transcript shall be a person who is trained and qualified to 
transcribe recordings and is a member of a class of persons who are authorized to do so by the Attorney General, but need 
not be the same person who is in charge of the approved device while the recording is being made. 


(3) The certificate in Form 2 is admissible in evidence and is proof, in the absence of evidence to the contrary, that the 
transcript is a transcript of the certified recording of evidence and proceedings in the proceeding that is identified in the 
certificate in Form 2. 


(4) The certificate in Form 2 has the status referred to in subsection (3), with respect to admissibility and proof, without 
being accompanied by a certificate in Form 1 relating to the certified recording that is identified in the certificate in Form 2. 


(5) When a certificate in Form 2 is completed, nothing further is required to certify the transcript. 


[O. Reg. 109/11, s. 1.] 
Forms 


5. In this Regulation, when a form is referred to by number, the reference is to the form with that number that is described in 
the Table of Forms at the end of this Regulation and is available on the Internet through www.ontariocourtforms.on.ca 4. 


[O. Reg. 109/11, s. 2.] 
Table of Forms 


Form Form Name Date of Form 
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Number 
1 Certificate of Recording (Subsection 5 (1)) March 17, 2011 
2 Certificate of Transcript (Subsection 5 (2)) March 17, 2011 


[O. Reg. 124/17, s. 1.] 
FORMS 1, 2 Revoked: O. Reg. 109/11, s. 4. 
The failure of the monitor to comply with the Regulation can lead a court to refuse to receive the transcript.? 


Incomplete, missing or even an appalling number of errors in the trial transcript does not necessarily warrant a 
remedy on appeal particularly where the audio recordings of the proceedings were available and the errors could be 
corrected.^ 


$40.08-3 
Electronic transcripts are default 


The August 2020 Rules amendments prescribe that electronic version of the transcripts are now the default for any 
criminal proceeding in the Superior Court of Justice, which includes appeals: 
52. Transcripts: Electronically certified transcripts will be the default format for transcripts submitted to the Court. Counsel 
or parties who must file a transcript should file electronic versions of the transcripts, wherever possible. 


53. Wherever possible, the parties should contact the transcriptionist and seek an electronic version for filing signed per the 
above. The court will continue to accept hard copy transcripts if e-transcripts are unavailable. 


54. References in the Criminal Proceedings Rules to the term "court reporter" is amended to "court transcriptionist". 
[footnote omitted] 
О. Reg 145/22 (https./www.ontario.ca/laws/requlation/r22145 L'1) came into force on April 1, 2022. The regulation 
prescribes new rates for the cost of having a certified electronic transcript prepared by a court transcriptionist. 


Footnote(s) 
1 ЯА. у. Agyemang, [2014] O.J. No. 5047, 2014 ONSC 4232 (Ont. S.C.J.). 


2 R.v. Juliano, [2002] O.J. No. 699 (Ont. S.C.J.); R. v. Hannemann, [2001] O.J. No. 839 (Ont. S.C.J.); R. v. Singh, [2004] 
O.J. No. 1723 (Ont. S.C.J.). 


3 Я. v. Dearaujo, [2003] O.J. No. 2016 (Ont. S.C.J.). 
4 Н. у. Reid, [2005] O.J. No. 5618 (Ont. S.C.J.). 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 40: SUMMARY CONVICTION APPEALS 


Amendment of Notice of Appeal 


Supplementary Notice to be Served and Filed 
40.09 


(1) 


A notice of appeal may be amended without leave, before the appellant’s factum has been filed, by 
serving on the parties on whom the notice was served a supplementary notice of appeal in Form 2A and 
filing it with proof of service. 
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40-49] 


RuLE 40: SUMMARY CONVICTION APPEALS 
Amendment of Notice of Appeal 
Argument Limited to Grounds Stated 


(2) 


No grounds other than those stated in the notice of appeal or supplementary notice of appeal may be relied 
on at the hearing of the appeal, except with leave of the judge hearing the appeal. 
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Amendment of Notice of Appeal 


Relief Limited 


(3) 


No relief other than that sought in the notice of appeal or supplementary notice of appeal may be sought at 
the hearing, except with the leave of the judge hearing the appeal. 
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RULE 40: SUMMARY CONVICTION APPEALS 


Appeal Books 


Service and Filing 
40.10 


(1) 


The appellant, within 15 days after receiving notice that the transcript of evidence is ready, or where a 
transcript of evidence is not required on appeal, within 30 days after filing the notice of appeal, shall, 
unless otherwise ordered by a judge, serve on the respondent and any person entitled by order of a 
judge to be heard on the appeal, a copy of an appeal book and, at such time, shall file proof of service 
of the appeal book and a legible copy of the appeal book. 
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Appeal Books 
Where the appellant is not represented by counsel 


(2) 


Where the appellant is not represented by counsel, a judge may require the respondent to prepare the 
appeal book. 
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Вие 40: SUMMARY CONVICTION APPEALS 
Appeal Books 
Contents of Appeal Book 
(3) 
The appeal book shall contain, in consecutively numbered pages arranged in the following order, a copy of: 


(a) 


a table of contents describing each document, including each exhibit, by its nature and date and, in the 
case of an exhibit, by exhibit number or letter; 


(b) 

the notice of appeal and any supplementary notice of appeal; 

(c) 

any direction or order made with reference to the appeal; 

(d) 

the information, including all endorsements thereon or as adjuncts thereto; 
(e) 

the formal order or decision appealed from, as signed and entered, if any; 


(f) 
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the reasons for judgment, if not included in the transcript of proceedings; 


(9) 

any order for release from custody pending appeal; 

(h) 

all documentary exhibits filed at the trial that the parties have not agreed to omit, arranged in order by date 


or, where there are documents having common characteristics, arranged in separate groups in order by 
date; 


(i) 
all notices of application filed at or before the trial; 
(i) 


all maps, plans, photographs, drawings and charges that were before the summary conviction court and 
are capable of reproduction that the parties have not agreed to omit; 


(k) 
the agreed statement of facts, if any; 
(I) 


where there is an appeal as to sentence, the pre-sentence report, the criminal record of the appellant, and 
any exhibits filed on the sentencing proceedings; 


(m) 


the certificates respecting evidence referred to in subrule 40.08(1). 
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RuLE 40: SUMMARY CONVICTION APPEALS 
Appeal Books 
Non-Compliance with Rules 


(4) 


The clerk of the appeal court may refuse to accept an appeal book which does not comply with this rule or 
is not legible and the appeal book shall not be filed except by leave of a judge. 
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RuLE 40: SuMMARY CONVICTION APPEALS 
Appeal Books 

Relief from Compliance 
(5) 
Where compliance with this rule would cause undue expense or delay, a judge may give special directions. 
[SI/2014-5, s. 24, effective January 1, 2014.] 
PRACTICE COMMENTARY 
€40.10-1 
Inclusion of Notices of Application in Appeal Book 
Under former Rule 40.08(2)(h), there was no requirement that the parties file notices of application, affidavits in 


support or facta filed in the court below in the appeal book.! Rule 40.10(3)(h) now requires the notices of application 
filed in the court below be included in the appeal book. 


Footnote(s) 


1 R.v.McNeilly, [2005] O.J. No. 1297 (Ont. S.C.J.). 
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40-49] 


RULE 40: SUMMARY CONVICTION APPEALS 


Facta 


General Requirement 
40.11 


(1) 
Except in appeals in writing under rule 40.15 or except where a judge has made an order under subrule 
40.03(2), all parties to the appeal and persons who have been granted the right to be heard shall deliver 


a factum to be entitled and described on its cover as "Appellant's Factum", “Respondent’s Factum", 
"Intervenor's Factum", or as the case may be. 
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40-49] 


RULE 40: SUMMARY CONVICTION APPEALS 


Facta 


Signatures 


(2) 
All facta shall be signed by a counsel or on a counsel’s behalf by someone specifically authorized to do so 


or, where a party is not represented by counsel, by the appellant or respondent, as the case may be, and 
the signature shall be followed, where applicable, by the typed name of the counsel. 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 40: SUMMARY CONVICTION APPEALS 
Facta 
Non-Compliance with Rules 


(3) 


The clerk of the appeal court may refuse to accept a factum which does not comply with this rule as to 
timing, form or content or is not legible and the factum shall not be filed except by leave of a judge. 
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RULE 40: SUMMARY CONVICTION APPEALS 
Facta 
Appellant’s Factum 


(4) 
An appellant shall prepare an “Appellant's Factum" not exceeding 20 numbered pages in length, excluding 
the schedule referred to in paragraph (5)(f) and, within 90 days of receiving the Court Reporter's 


Completion Certificate under subrule 40.08(20), shall file a copy, together with proof of service thereof, on 
all other parties and persons who have been granted the right to be heard on the appeal. 


(5) 

Except in appeals from sentence only, the appellant’s factum shall consist of: 

(a) 

Part I, entitled “Statement of the Case”, which shall contain a statement identifying the appellant, the court 


in which the proceedings arose, the nature of the charge or charges, the result in that court and the nature 
of each order to which the appeal relates; 


(b) 
Part Il, entitled “Summary of the Facts”, which shall contain a concise summary of the facts relevant to the 


issues on the appeal, with such references to the evidence by page and line, or paragraph, as the case may 
be, as may be necessary; 


(c) 


Part Ill, entitled “Issues and the Law”, which shall contain a statement of each issue raised, immediately 
followed by a concise statement of the law and any authorities relating to that issue; 
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(d) 


Part IV, entitled "Order Requested", which shall contain a statement of the order that the court will be 
asked to make; 


(e) 


Part V, entitled "Time Estimates", which shall contain the appellant's time estimate for oral submissions 
for: 


(i) 

each appellant, 

(ii) 

each respondent, and, 

(f) 

a schedule, entitled “Authorities to be Cited”, which shall contain a list of the authorities (with citations) to 


which reference was made in Part Ill and in the order in which they there appear in paragraphs numbered 
consecutively throughout the factum. 
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RuLE 40: SuMMARY CONVICTION APPEALS 
Facta 
Respondent's Factum 


(6) 
A respondent shall prepare a "Respondent's Factum" not exceeding 15 numbered pages in length, 
excluding the schedule referred to in paragraph (7)(f), and shall file, not later than 10 days before the week 


the appeal is scheduled to be heard, a copy, together with proof of service thereof on all other parties and 
persons who have been granted the right to be heard on the appeal. 


(7) 

Except in appeals from sentence only, the respondent's factum shall consist of: 

(a) 

Part I, entitled “Respondent’s Statement as to Facts”, which shall contain a statement of the facts in Part Il 
of the appellant's factum that the respondent accepts as correct and those facts with which the respondent 


disagrees and a concise summary of any additional facts relied on, with such reference to the transcript 
evidence by page and line or paragraph, as the case may be, as is necessary; 


(b) 
Part Il, entitled “Response to Appellant's Issues", which shall contain the position of the respondent with 


respect to each issue raised by the appellant, immediately followed by a concise statement of the law and 
the authorities relating to that issue; 


(c) 


Part Ill, entitled “Additional Issues", which shall contain a statement of any additional issues raised by the 
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respondent, immediately followed by a concise statement of the law and the authorities relating to that 
issue; 


(d) 


Part IV, entitled “Order Requested”, which shall contain a statement of the order that the court will be 
asked to make; 


(e) 


Part V, entitled “Time Estimates”, which shall contain the respondent’s time estimates for oral submissions 
for: 


(i) 

each respondent, 

(ii) 

each appellant, and 

(f) 

a schedule, entitled “Authorities to be Cited”, which shall contain a list of the authorities (with citations) 


referred to in the order in which they appear in Parts Il and Ill in paragraphs numbered consecutively 
throughout the factum. 


(8) 
The facta shall be printed on good quality white paper 216 millimetres by 279 millimetres in size, and the 
text shall be printed, typewritten, written or reproduced legibly on one side only, with double spaces 


between lines, except for quotations which may be single spaced, and margins of approximately 40 
millimetres on the left-hand side. 


(9) 

The characters used shall be at least 12 points or 10 pitch size. 

(10) 

Back sheets and covers shall be of 176 g/m? cover stock. 

(11) 

The appellant’s factum shall be bound front and back in blue cover stock, the respondent’s factum shall be 


bound front and back in green cover stock, and the intervenor’s factum shall be bound front and back in 
grey cover stock. 
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RULE 40: SUMMARY CONVICTION APPEALS 


Facta 


Appeals from Sentence Only 
(12) 


For an appeal from sentence only, the factum submitted by the appellant (other than the Attorney General) 
shall be in Form 19. 


(13) 


Where the Attorney General is the appellant, such changes shall be made in the form of the factum as may 
be required. 


[51/2014-5, ss. 25, 33, effective January 1, 2014.] 

PRACTICE COMMENTARY 

$40.11-1 

Factums generally 

A summary of facts should contain a summary of "facts" that can be sourced in the record and not information 
known to counsel but not otherwise before the court.! A running series of transcript excerpts is not a "concise" 
summary of the facts as required. Similarly, the “Issues and the Law" section has to contain more than a legal 
assertion with relevant case law. The factum must address the issue of "why" appellate intervention is warranted.? 


440.11-2 


Length of factum 


Page 2 of 2 
Appeals from Sentence Only 


The former Rules of Practice limited the number of pages permitted for an appellant’s factum to 10 (Rule 40.13(4)). 
The amendment of the rule to permit a factum of up to 20 pages is a welcome amendment given the length of 
summary conviction trials and the complexity of the issues that arise. 


Page restrictions are imposed to an attempt to ensure counsel focus on the real issues and provide concise and 
succinct legal argument in support of grounds of appeal. An appellant may move pursuant to the Rules to strike out 
a respondent's factum where there has been a failure to comply with the page limits.? Attempting to circumvent the 
page limits using microscopic type font should result in the registrar refusing to accept filing of the factum.^ 
Summary Conviction Appeal Court Registrars are being reminded to enforce the page limits and to refuse to accept 
factums that contravene the rule.” 


The failure of the respondent to file a responding factum in accordance with the time requirements in the Rules did 
not warrant a costs award where the delay in filing the factum and the failure to comply with directions from the 
court to do so was satisfactorily explained.® 


Footnote(s) 
1 A.v.C.(N), [2013] O.J. No. 5828, 2013 ONSC 7797 (Ont. S.C.J.). 
R. v. Watt, [2014] O.J. No. 43, 2014 ONSC 152 (Ont. S.C.J.). 
Н. v. Coneglio, [2003] O.J. No. 54 (Ont. S.C.J.). 
R. v. Khan, [2011] O.J. No. 73 (Ont. S.C.J.). 
R. v. Nash, [2012] O.J. No. 3782 (Ont. S.C.J.). 
R. v. Garraway, [2010] O.J. No. 2660 (Ont. S.C.J.). 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 40: SUMMARY CONVICTION APPEALS 


Books of Authorities 
40.12 


(1) 


Books of authorities shall be served and filed by the appellant at the time of filing the appellant’s 
factum. 


(2) 


The books of authorities shall contain only those authorities that the parties intend to refer to in oral 
argument. 


(3) 


The portions of the authorities to which reference may be made in oral argument shall be highlighted or 
sidebarred. 


(4) 

The copies of the authorities shall be legible, and may be printed on both sides of each page. 

(5) 

Books of authorities shall be served and filed by the respondent and other parties to the appeal at the 
time of filing the respondent’s or other party’s factum, and shall not contain any authorities in the 
appellant’s book of authorities. 


PRACTICE COMMENTARY 


440.12 


Раде 2012 
Books of Authorities 


General 


Books of Authorities no longer have to be filed with the court. Instead, counsel are expected to hyperlink any 
authorities in their application and/or factum as set out in the August 2020 Rules amendments: 
51. Books of Authorities: Caselaw and other source materials referenced in the factum should be hyperlinked. Where 
hyperlinks are provided, it will not be necessary to file a Book of Authorities. 
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40-49] 


RULE 40: SUMMARY CONVICTION APPEALS 


Perfecting Appeals 
40.13 


(1) 
An appeal is perfected when: 
(a) 


the material described in subsection 821(1) of the Code and in subrule 40.07(2) has been received by 
the clerk of the appeal court; 


(b) 


a copy of the transcript, agreed statement of facts, if any, and appeal book have been received by the 
clerk of the appeal court, or a judge has made an order dispensing with the filing thereof; 


(c) 
any application made under subsection 822(4) of the Code and rule 40.16 has been dismissed; and, 
(d) 


the appellant has filed his or her factum. 


End of Document 


Consequences of Perfecting Appeal 


The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL PROCEEDINGS 
RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) > PART IV: SUMMARY 
CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 40-49] > Rule 40: Summary 
Conviction Appeals > Perfecting Appeals 


CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
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RuLE 40: SUMMARY CONVICTION APPEALS 
Perfecting Appeals 
Consequences of Perfecting Appeal 


(2) 


When an appeal is perfected, it is ready for hearing and may be entered on a list for hearing. 
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40-49] 


RULE 40: SUMMARY CONVICTION APPEALS 


Appeals in Writing 


Notice of Intention 
40.15 


(1) 
Where an appellant in an appeal wishes to present his or her case on appeal and argument in writing, 


the appellant shall give notice of such intention in Form 2B within the time and in the manner 
prescribed in subrule 40.10(1) respecting appeal books. 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 40: SUMMARY CONVICTION APPEALS 
Appeals in Writing 
Materials to be Filed 


(2) 


On an appeal in writing, the appellant shall serve and file transcripts of evidence (if any), appeal books and 
all other material, except factums, within such time and within such manner as would be required if the 
appeal were to be heard with oral argument and shall further serve and file his or her written argument 
within 90 days of the appeal being perfected. 
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RULE 40: SUMMARY CONVICTION APPEALS 
Appeals in Writing 
Consideration of Materials Filed 


(3) 
The material on the appeal in writing shall be considered by a judge in chambers who may give directions 


as to whether the respondent should be requested to serve and file written argument and prescribe the 
times for doing so as well as for the service and filing of any reply in writing by the appellant. 


(4) 


Where the judge in chambers considers that no written argument from the respondent is required, he or 
she shall prepare written reasons for dismissing the appeal. 


(5) 
Where the judge in chambers directs that the respondent provide written argument and the appellant 
written argument in reply, the appeal shall be considered by the judge in chambers who required argument, 


or any other judge, who shall give written reasons for his or her decision. 


(6) 


The reasons described in subrules (4) and (5) shall be dealt with as if they were a reserved judgment. 
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40-49] 


RULE 40: SUMMARY CONVICTION APPEALS 


Trials De Novo 


Application 
40.16 


(1) 


An application under subsection 822(4) of the Code for a trial de novo shall be made before a date has 
been fixed for hearing the appeal under rule 40.14. 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 40: SUMMARY CONVICTION APPEALS 


Trials De Novo 


Notice of Application 


(2) 
Notice of an application for a trial de novo shall be served on every other party at least seven days in 


advance, except that, if the notice is filed with the notice of appeal, it shall be served with the notice of 
appeal in accordance with subrule 40.06(1). 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 40: SUMMARY CONVICTION APPEALS 


Trials De Novo 


Date for Hearing of Application 


(3) 


Upon receipt of an application under subrule (1), the clerk of the appeal court shall enter the application for 
hearing on a date fixed by a judge or, where hearing dates are not so fixed, enter the application on a list of 
applications to be heard at a regular or special sitting of the appeal court. 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 40: SUMMARY CONVICTION APPEALS 


Trials De Novo 


Notice 


(4) 


Unless a judge otherwise orders, the clerk of the appeal court shall serve each party with a notice of the 
date on which the application is to be heard. 


[51/2014-5, s. 26(2), effective January 1, 2014.] 
PRACTICE COMMENTARY 

{40.16-1 

Trial de novo 


The onus is on the party request a trial de novo to establish why a conventional appeal on the record should be 
displaced in favour of a trial de novo.' 


Footnote(s) 


1 R. v. М. (R.N.-Z.), [2005] O.J. No. 5497, [2005] O.T.C. 1088 (Ont. S.C.J.). 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 40: SUMMARY CONVICTION APPEALS 


Abandonment of Appeals 


Notice 
40.17 


(1) 


Where an appellant wishes to abandon his or her appeal, in whole or in part, he or she shall serve on 
the respondent, in the manner provided in rule 5, a notice of abandonment in Form 9, signed by the 
counsel of record in the appeal, or by the appellant (in which case the signature shall be verified by 
affidavit or solemn declaration or witnessed by a counsel or the senior official of the institution in 
which the appellant is confined). 
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RuLE 40: SUMMARY CONVICTION APPEALS 
Abandonment of Appeals 
Dismissal as Abandoned 


(2) 


A judge in chambers may thereupon dismiss the appeal as an abandoned appeal, without the attendance of 
the counsel of record or the appellant. 
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Supervision of Appeals and Dismissal for Non-Compliance 


Supervision Hearings 
40.18 


(1) 

Unless otherwise ordered by a judge of the court, the clerk of the appeal court shall, on notice to both 
parties, place before a judge, at a time and place specified by the clerk in the notice, any appeals 
including: 


(a) 


where all transcripts required for the appeal pursuant to this rule or as ordered by a judge have not 
been served and filed with proof of service within 90 days of the date the notice of appeal was filed. 


(b) 
where the appellant’s appeal book has not been served and filed within 15 days of notification that all 


transcripts ordered are available or within 60 days of the filing of the notice of appeal in a case in which 
an agreed statement of facts is filed; 


(с) 


where the appellant’s factum has not been served and filed within 90 days of receiving the Court 
Reporter’s Completion Certificate pursuant to subrule 40.11(4); 


(d) 


where the respondent’s factum has not been served and filed not later than 10 days of the week in 
which the appeal is scheduled to be heard; 
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Supervision Hearings 


(e) 


where an order staying or suspending an order of the trial court, or an order releasing the appellant 
from custody pending the hearing of the appeal, has expired before the hearing of the appeal; 


(f) 


where the appellant fails to serve and file a written appeal in accordance with subrule 40.15(1), and the 
material required by subrule 40.15(2); or, 


(9) 


Any other circumstance in which it appears to the clerk of the appeal court that there has been undue 
delay in perfecting or fixing a date for the appeal for any reason. 


(2) 
Notwithstanding subrules (1) and (3), where the only reason a transcript has not been filed is that a 
court reporter has not prepared the transcript, the appellant may notify the respondent in writing of the 


reason for the delay and need not attend the supervision hearing mentioned in subrule (1) unless 
otherwise ordered by a judge. 


(3) 
Where the clerk of the appeal court provides counsel with a notice of supervision hearing under this 
rule, directing that counsel of record for the appellant and respondent or counsel on their behalf fully 


instructed and fully authorized to deal with the matter attend the hearing, the counsel shall appear 
before the judge at the time and place fixed in the notice of supervision hearing, without further notice. 


(4) 

After hearing the counsel of record or counsel appearing on their behalf fully instructed and fully 
authorized to deal with the matter, or where counsel does not appear, the judge may make any order 
concerning the appeal as he or she deems appropriate, including dismissing the appeal as abandoned. 
[51/2014-5, s. 27, effective January 1, 2014.] 

PRACTICE COMMENTARY 

$40.18-1 

General 

The failure to file a Form 2C (Certificate of Transcript) and not serving transcripts within the time specified or 
filing a book of authorities with the factum was not a sufficient basis to dismiss an appeal, particularly since no 
supervision hearing was scheduled by the court.! 


440.18-2 


Dismissal of appeal for non-compliance 
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The standard to be applied has been set out by the Court of Appeal for Ontario in H. v. Villant? and applies to 
Summary Conviction appeals.? A court should consider: 


(i) the length of the delay beyond the perfection deadline; 
ii) an explanation for the delay; 
iii) the steps taken, if any, by the respondent on appeal to ensure timely perfection; 


( 

( 

(iv) the effect of delay on the respondent; 

(v) the significance of the issues on appeal to the administration of justice; and 
( 


vi) the conduct of the delinquent party. 


Footnote(s) 
1 R. v. Panamick, [2017] O.J. No. 4889, 2017 ONSC 5582 (Ont. S.C.J.). 
2 Н. у. Villanti, [2020] O.J. No. 3012,2020 ONCA 436 at para. 62 (Ont. C.A.). 
3 R. v. Byers, [2021] O.J. No. 7483, 2021 ONSC 1713 (Ont. S.C.J.). 


End of Document 


Appeals Alleging Ineffective Assistance or Incompetence of Counsel 


The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL PROCEEDINGS 
RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) > PART IV: SUMMARY 
CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 40-49] > Rule 40: Summary 
Conviction Appeals > Supervision of Appeals and Dismissal for Non-Compliance 


CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 
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RuLE 40: SUMMARY CONVICTION APPEALS 


Supervision of Appeals and Dismissal for Non-Compliance 


Appeals Alleging Ineffective Assistance or Incompetence of Counsel 
40.19 


(1) 
Where a notice of appeal, factum or appeal in writing includes a direct or indirect allegation that the 
appellant’s trial counsel was incompetent or for any other reason provided ineffective assistance, the 


counsel filing the notice of appeal, factum or appeal in writing and the respondent shall notify the clerk 
of the appeal court forthwith of the allegation. 


(2) 


Upon being notified in accordance with subrule (1), the clerk of the appeal court shall set a date for the 
attendance of the parties for directions by a judge. 


(3) 

Where a notice of appeal directly or indirectly raises the issue of incompetence or ineffective 
assistance of counsel at trial, the parties to the appeal shall comply with the Superior Court of Justice 
Protocol – Allegations of Incompetence (Schedule 1). 

PRACTICE COMMENTARY 

€40.19-1 


Abandonment 


Where an appellant originally investigates an ineffective assistance of counsel allegation, including obtaining 


Раде 2012 
Appeals Alleging Ineffective Assistance or Incompetence of Counsel 


affidavit evidence from trial counsel, but later abandons that ground of appeal, the appellant is not required to 
turn over the fruits of the investigation (including a redacted version of the trial lawyer's affidavit) to the Crown.! 


Footnote(s) 


1 В. v. Dhanda, [2022] В.С... No. 1201, 2022 BCCA 236 (Ont. C.A.). 
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RuLE 40: SUMMARY CONVICTION APPEALS 


Time Estimates for Appeal Hearing 
40.20 


(1) 


Where the appellant’s factum is filed, a judge may review it and assign a time estimate for the hearing 
of the appeal. 


(2) 


When a judge assigns a time estimate that is different from the appellant’s time estimate, the clerk of 
the appeal court shall notify the parties in writing of the change, and the content of subrule (3). 


(3) 


Any time assigned for the hearing of the appeal by a judge, other than the judge hearing the appeal, is 
subject to revision by the judge hearing the appeal. 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RuLE 40: SUMMARY CONVICTION APPEALS 


Hearings of Appeals from Sentence Only 
40.21 


On the appeal from sentence only, the appellant shall be limited to 15 minutes for oral argument, the 
respondent to 10 minutes, and the appellant to 5 minutes for reply, except with the leave of the judge 
hearing the appeal. 

PRACTICE COMMENTARY 

€40.21-1 

Time limit for argument 

Where it is unrealistic to expect that full and proper argument on a complicated sentencing appeal can be heard 


within the time limits prescribed by the rules, it is appropriate for the court to grant leave to allow for lengthier 
submissions. 


Footnote(s) 


1 В. у. Domtar Specialty Fine Papers, [2001] O.J. No. 1733 (Ont. S.C.J.). 
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RULE 40: SUMMARY CONVICTION APPEALS 


Failure to Appear for the Hearing of the Appeal 


Failure to Appear 
40.22 


(1) 
Where an appellant fails to appear personally, or by a counsel of record, on the date and at the time 


fixed for the hearing a judge may, on proof that notice of hearing of the appeal has been given, dismiss 
the appeal for want of prosecution. 


(2) 
Where a respondent fails to appear personally, or by a counsel of record, on the date and at the time 
fixed for the hearing of the appeal a judge may, upon being satisfied that the appellant has not him or 


herself defaulted under subrule (1), determine the appeal in the absence of the respondent or argument 
from the respondent, as the case may be. 
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RULE 40: SUMMARY CONVICTION APPEALS 


Reasons for Judgment 


Where Reasons in or Reduced to Writing 
40.23 


(1) 


In every appeal where reasons are given in writing or given orally and later reduced to writing, the clerk 
of the appeal court shall send a copy of the reasons: 


(a) 


where an appellant or respondent has appeared in person, to the appellant or respondent, as the case 
may be, 


(b) 


where the appellant or respondent has appeared by a counsel of record, to the counsel of record for the 
appellant or respondent, as the case may be, 


(c) 
to the trial court from which the appeal was taken, and, 
(d) 


to the Regional Senior Judge of the Ontario Court of Justice in the region in which the proceedings 
arose. 
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Вие 40: SUMMARY CONVICTION APPEALS 
Reasons for Judgment 
Where Reasons in Writing Not Given 


(2) 


Where reasons in writing are not given, the clerk of the appeal court shall notify the trial court of the result 
of the appeal. 
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40-49] 


RULE 41: STAYS AND SUSPENSIONS PENDING APPEAL 


[Code ss. 261 & 683(5)] 
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40-49] 


RULE 41: STAYS AND SUSPENSIONS PENDING APPEAL 


Application of the Rule 
41.01 
This rule applies to applications for an order: 
(a) 
under section 261 of the Code, directing that any order under subsection 259(1) or (2) of the Code 
arising out of a conviction or discharge in respect of an offence under any of sections 220, 221, 236, 


249 to 255 or 259 of the Code be stayed pending the final disposition of an appeal or until otherwise 
ordered by the court; and, 


(b) 


under subsection 683(5) of the Code, directing that any order there described be suspended until an 
appeal under section 813 of the Code has been determined. 
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To Whom Made 
41.02 


Applications under rule 41.01 shall be made to a judge in the region or county in which the appeal to 
which the application relates is to be heard. 
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RULE 41: STAYS AND SUSPENSIONS PENDING APPEAL 


Materials for Use on Application 


Materials to be Filed 
41.03 


(1) 
The notice of application in Form 1 under this rule shall be accompanied by: 
(a) 


a copy of the information in which is contained the charge upon which the applicant was convicted or 
discharged of the offence to which the application relates; 


(b) 
a copy of the notice of appeal and any supplementary notice of appeal; 
(c) 


a properly signed and commissioned affidavit of the applicant deposing to the matters described in 
subrule (2); and, 


(d) 


a copy of any other material in the court file that is necessary for the hearing and determination of the 
application. 
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Materials for Use on Application 
Affidavit of the Applicant 
(2) 
The affidavit of the applicant required by paragraph (1)(c) shall contain: 
(a) 
particulars of the offence of which the applicant was convicted or discharged, including reference to the 
results of any analyses of the applicant's bodily substances to determine the presence of alcohol or drugs, 
and whether the offence involved property damage, bodily harm or death; 
(b) 
particulars of the applicant's driving record, if any; 
(c) 


a statement of the applicant's places of abode in the three years preceding his conviction or discharge and 
where the applicant proposes to reside pending the determination of the appeal; 


(d) 


particulars of the applicant's employment prior to conviction or discharge, and whether such employment 
is reasonably expected to continue pending the determination of the appeal; 


(e) 


particulars of the applicant's criminal record, if any; 
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(f) 
a statement whether the applicant is addicted to the use of alcohol or other drugs and, if so, what steps, if 
any, the applicant has undertaken or proposes to undertake for the treatment of such addiction pending the 


determination of the appeal; and, 


(9) 


particulars of what unnecessary hardship would be caused to the applicant if the stay or suspension were 
not entered. 
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RULE 41: STAYS AND SUSPENSIONS PENDING APPEAL 


Materials for Use on Application 
Applicant’s Application Record 
(3) 


Unless otherwise ordered by the judge hearing the application, the applicant shall prepare, serve and file 
an application record in accordance with rule 41.03, but no factum shall be required. 
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RULE 41: STAYS AND SUSPENSIONS PENDING APPEAL 
Materials for Use on Application 
Respondent’s Application Record 


(4) 


The respondent may prepare, serve and file a respondent’s application record in accordance with rule 41.03 
but no factum shall be required. 


[SI/2014-5, s. 33, effective January 1, 2014.] 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 41: STAYS AND SUSPENSIONS PENDING APPEAL 


Service and Filing of Notice 


General Rule 
41.04 


(1) 


Service of the notice of application under subrule 41.03(1) and of the supporting materials required by 
subrule 41.03(2) shall be made upon the respondent, in accordance with rule 5, at least 2 clear days 
before the date fixed for the hearing of the application. 
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40-49] 


RULE 41: STAYS AND SUSPENSIONS PENDING APPEAL 


Service and Filing of Notice 
Filing with Proof of Service 
(2) 


The notice of application and supporting materials, together with proof of service thereof, shall be filed at 
least 2 clear days before the date fixed for the hearing of the application. 
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40-49] 


RULE 41: STAYS AND SUSPENSIONS PENDING APPEAL 


Service and Filing of Notice 
Consent in Writing 
41.05 


The respondent may consent in writing to the order sought upon terms included in a draft order filed 
and a judge, satisfied that the relief sought by the applicant should be granted, may grant the order on 
such terms without the attendance of counsel. 
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40-49] 


RULE 41: STAYS AND SUSPENSIONS PENDING APPEAL 
Service and Filing of Notice 


Limitation on Stay or Suspension 
41.06 


Unless otherwise ordered by the judge hearing the application or determining the application in 
chambers on consent, an order staying or suspending an order imposed by the trial court shall contain 
a date when the stay or suspension will expire that is not later than 9 months from the date of the order. 


PRACTICE COMMENTARY 
{41.06-1 
Materials filed in support 


An application for stay of a driving prohibition engages s. 261 of the Criminal Code and Rules 41.03 and 41.04. 
In addition to a Notice of Application, and the affidavit described in Rule 41.03(1)(c) and (2), the application filed 
must answer the following questions: 


(1) Is the appeal against conviction and/or sentence frivolous or not? 


(2) 15 it in the public interest to allow the appellant to operate a motor vehicle pending hearing of the 
appeal considering any prior driving or criminal record, problems with alcohol, еїс.? 


(3) Would there be a particular undue hardship caused to the appellant if he was unable to drive pending 
the hearing of his appeal?! 


If the accused is seeking to stay a fine, ss. 822(1) and 683(5)(a) of the Criminal Code and Rule 41 are 
engaged. In addition to the above, the accused must indicate in the affidavit why it would be a hardship or 
otherwise unfair to pay the fine before the appeal is heard by the court.? 


Section 261 of the Criminal Code (now repealed) provided the statutory jurisdiction to grant a stay of a driving 
prohibition pending an appeal. 
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Footnote(s) 
1 R.v. Lee, [2013] O.J. No. 988 at para. 9 (Ont. S.C.J.). 
2 R.v. Lee, [2013] O.J. No. 988 at para. 11 (Ont. S.C.J.). 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 


[Code ss. 816 & 832(1)] 
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40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 


Application of the Rule 
42.01 


This rule applies to applications by a person who was the defendant in a summary conviction 


proceeding and by whom an appeal has been taken under section 813 or 830 of the Code for release 
from custody pending the hearing or determination of the appeal. 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 


To Whom Application Made 
42.02 
An application referred to in rule 42.01 shall be made to a judge in the region or county in which the 


appeal to which the application relates is to be heard. 
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40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 


Materials for Use on Application 


Materials to be Filed 
42.03 


(1) 

The notice of application in Form 1 under this rule shall be accompanied by: 

(a) 

a copy of the information in which is contained the charge in respect of which the appeal is taken; 
(b) 

a copy of the notice of appeal and any supplementary notice of appeal; 

(c) 


a properly signed and commissioned affidavit of the applicant deposing to the matters described in 
subrule (2); and, 


(d) 


a copy of any other material in the court file that is necessary for the hearing and determination of the 
application. 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 
Materials for Use on Application 

Affidavit of the Applicant 
(2) 
The affidavit of the applicant required by paragraph (1)(c) shall state: 
(a) 
the particulars of the conviction and, where applicable, sentence imposed at trial; 
(b) 
any grounds of appeal not specified in the notice of appeal or supplementary notice of appeal; 


(с) 


the places of abode of the appellant in the three years preceding the conviction, and where the appellant 
proposes to reside if released; 


(d) 


the employment of the appellant prior to conviction and whether the appellant expects to be employed if 
released and, if so, where; 


(e) 


the criminal record of the appellant, if any; 
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(f) 


what hardship would be caused if the appellant were to be detained in custody pending the determination 
of the appeal; and, 


(9) 
where the appellant proposes to enter into a recognizance with sureties, the amount of money or value of 


other security that the appellant proposes should be deposited and, where practicable, the names of the 
sureties and the amount for which each is to be liable. 
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40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 
Materials for Use on Application 
Affidavit on Behalf of the Prosecutor 


(3) 
Where the prosecutor wishes to assert that the detention of the applicant is necessary in the public 


interest, and to rely on material other than required to be filed under subrule (1) or (2), the prosecutor shall 
serve and file an affidavit setting out the facts upon which reliance is placed. 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 
Materials for Use on Application 
Cross-Examination on Affidavits 


(4) 


Where an affidavit has been filed under this rule, the party opposite may cross-examine on such affidavit in 
accordance with rule 6.07. 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 
Materials for Use on Application 
Applicant’s Application Record and Factum 


(5) 


The applicant shall prepare an application record which shall contain, in consecutively numbered pages 
arranged in the following order: 


(a) 


a table of contents describing each document, including each exhibit, by its nature and date and, in the 
case of an exhibit, by exhibit number or letter; 


(b) 
a copy of the notice of application; 
(c) 


a copy of all material required to be filed under subrule (1), including a list of all relevant transcripts of 
evidence in chronological order, but not necessarily the transcripts themselves; and, 


(d) 
a copy of any other material in the court file that is necessary for the hearing of the application, 


but, unless a judge otherwise orders, no factum is required. 
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Materials for Use on Application 


Respondent's Application Record and Factum 


(6) 
Where the respondent is of the opinion that the application record is incomplete, the respondent shall, as 


Soon as practicable after being served with the application record, prepare, serve and file with the clerk of 
the court in the place where the application is to be heard the respondent's application record containing: 


(a) 


a table of contents describing each document, including each exhibit, by its nature and date and in the 
case of an exhibit, by exhibit number or letter; and, 


(b) 


a copy of the material to be used by the respondent on the application and not included in the application 
record, 


but, unless a judge otherwise orders, no factum shall be required. 
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40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 
Materials for Use on Application 
Material May be Filed as Part of Record 


(7) 
Any material served by a party for use on an application may be filed, together with proof of service, as part 
of the party’s application record and need not be filed separately if the record is filed within the time 


prescribed for filing the notice or other material. 


[SI/2014-5, s. 33, effective January 1, 2014.] 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 


Service of Notice 


General Rule 
42.04 


(1) 
Service of the notice of application and of the supporting materials required by subrule 42.03(1) shall be 


made upon the respondent, in accordance with rule 5, at least 2 clear days prior to the date fixed for the 
hearing of the application. 
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RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 


Service of Notice 


Filing with Proof of Service 


(2) 


The notice of application and supporting materials, together with proof of service thereof, shall be filed in 
the office of the clerk of the appeal court in the place where the application is to be heard, at least 2 clear 
days before the date fixed for the hearing of the application. 
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RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 
Service of Notice 
Consent to Abridgment or Extension of Time 


(3) 


Any time prescribed by this rule for serving or filing the notice of application or supporting materials may 
be abridged or extended by consent in writing endorsed on the relevant document by the party served. 
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RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 


Order Directing Release 


The Practitioner's Criminal Code sets out the relevant statutory provision and corresponding commentary as 


follows: 


End of Document 
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RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) > PART IV: SUMMARY 
CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 40-49] > Rule 42: Release 
from Custody Pending Appeal > Order Directing Release 


CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 


Order Directing Release 


Form of Order 
42.05 


(1) 


An order directing the terms upon which an accused is to be released from custody pending appeal 
upon application under this rule may be in Form 10. 


End of Document 
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from Custody Pending Appeal > Order Directing Release 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 
Order Directing Release 
Sufficiency of Order 


(2) 


An order in Form 10 shall be sufficient authority for a justice of the peace to prepare the necessary 
undertaking or recognizance when satisfied that any condition precedent thereto has been met. 


End of Document 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 
Order Directing Release 
Consent in Writing 


(3) 


The respondent may consent in writing to the order sought, upon terms included in a draft order in Form 
10A, and a judge may grant such order without the attendance of counsel. 


End of Document 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 
Order Directing Release 
Conditions of Release 


(4) 


Unless otherwise ordered by the judge hearing the application, every order for release from custody 
pending appeal shall contain the conditions: 


(a) 
that the appellant will surrender into custody at the institution from which he or she is released, or such 


other institution as may be specified in the order, by 6:00 p.m. on the day prior to the hearing of the appeal 
or such other day as is specified in the order, 


(b) 


that the appellant acknowledges that failure to surrender into custody in accordance with the terms of the 
order will be deemed to constitute an abandonment of the appeal, 


(c) 

that the appeal will be pursued with all due diligence, 

(d) 

that the appellant will keep the peace and be of good behaviour, and, 
(e) 


that the appellant will advise the clerk of the appeal court of his or her place of residence. 


Раде 2012 
Conditions of Release 


End of Document 
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from Custody Pending Appeal > Order Directing Release 


CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 


Order Directing Release 


Expiration of Release Orders 


(5) 


Unless otherwise ordered by the judge hearing the application, an order directing the release of the 
appellant from custody pending appeal shall contain a date when the order will expire that is not more than 
9 months from the date of the order. 


End of Document 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 
Order Directing Release 
Variation of Bail 


(6) 


A judge may, on cause being shown, cancel an order previously made under section 816 of the Code and 
may make any order that could have been made under that section. 


End of Document 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 
Order Directing Release 
Order May be Made without Attendance of Counsel 


(7) 


An order for a new recognizance or undertaking varying a condition may be made by a judge without the 
attendance of counsel, upon filing the written consent of counsel for the respondent. 


End of Document 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 
Order Directing Release 
Content of Material to be Filed 


(8) 
Where the appellant seeks an order under subrule (6) which varies the condition referred to in paragraph 
(4)(a), the material filed in support of the application shall contain a summary of the status of the appeal, an 


explanation for any failure to comply with the rules and, where applicable, the earliest feasible date on 
which the appeal may be heard. 


[51/2014-5, s. 28, effective January 1, 2014.] 


End of Document 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 42: RELEASE FROM CUSTODY PENDING APPEAL 
Order Directing Release 


Interim Release of Appellant 


816. 


RELEASE ORDER — APPELLANT — 


(1) A person who was the defendant in proceedings before a summary conviction court and who is an 
appellant under section 813 shall, if they are in custody, remain in custody unless the appeal court at which 
the appeal is to be heard makes a release order referred to in section 515, the form of which may be 
adapted to suit the circumstances, which must include the condition that the person surrender themselves 
into custody in accordance with the order. 


(1.1) RELEASE OF APPELLANT — 


The person having the custody of the appellant shall, if the appellant complies with the order, 
immediately release the appellant. 


(2) APPLICABLE PROVISIONS — 


Sections 495.1, 512.3 and 524 apply, with any modifications that the circumstances require, in respect 
of any proceedings under this section. 

[R.S.C. 1985, c. C-46, s. 816; R.S.C. 1985, c. 27 (1st Supp.), s. 181 (E); S.C. 2019, c. 25, s. 323] 

PRECEDENTS: 


Section 816: see The Practitioner's Criminal Precedents, Sixth Edition, Documents 2.46, 2.67, 2.70. Section 816(1), 
see Document 2.70. Section 816(1)(b), (1)(c), see Document 2.70. 


ЖЖЖЖ ok 


831. 


Раде 2012 
Interim Release of Appellant 


APPLICATION — 


The provisions of sections 816, 817, 819 and 825 apply, with such modifications as the circumstances require, in 
respect of an appeal under section 830, except that on receiving an application by the person having the custody of 
an appellant described in section 819 to appoint a date for the hearing of the appeal, the appeal court shall, after 
giving the prosecutor a reasonable opportunity to be heard, give such directions as it thinks necessary for 
expediting the hearing of the appeal. 


[R.S.C. 1985, c. C-46, s. 831; R.S.C. 1985, c. 27 (1st Supp.), s. 182.] 

PRECEDENTS: 

See The Practitioner's Criminal Precedents, Sixth Edition, Documents 2.70, 8.11, 8.12. 
832. 


RELEASE ORDER OR RECOGNIZANCE — 


(1) If a notice of appeal is filed under section 830, the appeal court may, if the defendant is the appellant, 
make a release order as provided in section 816 or, in any other case, order that the appellant appear 
before a justice and enter into a recognizance as provided in section 817. 


(2 ATTORNEY GENERAL — 


Subsection (1) does not apply where the appellant is the Attorney General or counsel acting on behalf 
of the Attorney General. 
[R.S.C. 1985, c. C-46, s. 832; R.S.C. 1985, c. 27 (1st Supp.), s. 182; S.C. 2019, c. 25, s. 327] 


End of Document 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 43 EXTRAORDINARY REMEDIES 


[Code, s. 774 ff.] 
Schedule 1 


Superior Court of Justice Protocol — Allegations of Incompetence 
1. 


Before raising the incompetence or ineffective assistance of counsel, or that counsel otherwise 
contributed to a miscarriage of justice, appellate counsel has an obligation to satisfy themselves as 
soon as possible, by personal inquiry or investigation, that there is some factual foundation for the 
allegation, apart from the instructions of the appellant: R. v. Elliott (1975), 28 C.C.C. (2d) 546 (Ont. C.A.), 


R. v. Hofung (2001), 154 C.C.C. (За) 257 at paras. 47-48 (Ont. C.A.), R. v. Wells (2001), 139 O.A.C. 356 at 
para. 76. 


2. 


Appellate counsel should provide trial counsel, including duty counsel, with informal notice of the 
general nature of the potential allegations concerning ineffective assistance, and give counsel a 
reasonable opportunity to respond to the potential allegations. While not essential to permit trial 
counsel to respond (В. v. Dunbar and Logan (1982), 68 C.C.C. (2d) 13 (Ont. C.A.)), appellate counsel 
should seek a waiver in writing of solicitor-client privilege with respect to communications between the 
Appellant and trial counsel, insofar as it is necessary to preserve the professional integrity of counsel, 
while responding to the allegation. The waiver should be filed with the Notice of Appeal, or 
Supplementary Notice of Appeal. 


3. 

When appellate counsel decides to make the allegation public in a Notice of Appeal, Supplementary 
Notice of Appeal, Factum or affidavit, appellate counsel must first provide trial counsel with a copy of 
the document. Similarly, appellate counsel must provide trial counsel with a copy of subsequent 


documents that deal with the allegations. 


4. 
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When the Notice of Appeal alleging the incompetence or ineffective assistance of counsel, or that 
counsel otherwise contributed to a miscarriage of justice, is filed, appellate counsel shall notify the 
clerk of the appeal court and the Crown Attorney or Federal Prosecutor that a judge is required to 
supervise the appeal. 


5. 


Where the Crown receives a Notice of Appeal in which the ineffective assistance of trial counsel etc. is 
raised by appellate counsel or an unrepresented litigant, and no request has been made for the 
appointment of a judge to supervise the appeal, the Crown shall notify the clerk of the appeal court that 
a judge is required to supervise the appeal. 


6. 


Upon receipt of a request for the appointment of a judge to supervise an appeal, the clerk of the appeal 
court shall transfer the appeal file to the Regional Senior Justice or his / her designate, to appoint a 
judge to supervise the appeal. 


7. 


A Crown Attorney shall be assigned to deal with all issues relating to the appeal, not later than the date 
upon which the request is made to appoint a judge to supervise the appeal. 


8. 


The assigned judge shall conduct conference(s) with counsel to supervise the subsequent progress of 
the perfection and argument of the appeal, and hear pre-appeal applications by counsel. The judge 
shall conduct the supervision in the manner that best accomplishes the objectives of fairness in 
dealing with allegations of professional incompetence, and the need to have appeals heard in a timely 
fashion. This may, but not necessarily must, involve the procedures covered in the Court of Appeal’s 
Procedural Protocol (Appendix A). Conferences with counsel representing both parties shall be held in 
chambers or by conference call, subject to the discretion of the assigned judge. Conferences with 
unrepresented litigants should be held in court with a court reporter present. 


9. 


Whether or not trial counsel has filed an affidavit, either party to the appeal may apply to the assigned 
judge to compel the appearance of trial counsel to be examined, either in or out of court, before the 
appeal. 


10. 


The assigned judge shall make rulings necessary to promote a full and fair hearing of the issues raised. 
For example, the assigned judge may rule on claims of privilege, the production to appellate and Crown 
Counsel of trial counsel’s file where necessary, requiring the attendance of trial counsel and others for 
examinations in or out of court before the hearing of the appeal, and costs associated with those 
attendances and transcript production, and the schedule and procedure for the examinations. 


Editor's Note: As a result of the passing of Her Majesty Queen Elizabeth Il on September 8, 2022, Ontario 
court forms used in the Ontario Court of Justice, Ontario Superior Court of Justice, and Ontario Court of Appeal 
have or are being updated to reflect that the reigning monarch is now His Majesty the King. This is an ongoing 
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process, and may not be reflected in the example forms contained in this publication. Users are recommended 


to check the website at www.ontariocourtforms.ca С to obtain the most current version of any form that may be 
needed. 


FORM 1! 


NOTICE OF APPLICATION 
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Form1 
NOTICE OF APPLICATION 
ONTARIO (Commer Proceedings Ruwat 
SUPERIOR COURT OF JUSTICE 
Court File No. (4 known) 
Regen 
BETWEEN: 
HIS MAJESTY THE KING 
applicant/respondent 
-and - 
(ipecty тато of accused) 
applicant/respondent 
TAKE NOTICE that an application will be brought on day, the day of 
ффеобу month 
20 E 
(ъресфү atdress of ooun housa) 
for an order granting 
(wit ost robat tought) 


THE GROUNDS FOR THIS APPLICATION ARE: 
1. That 
2. та 
3, Such further and other grounds as counsel may advise and this Honourable Court may permit. 


IN SUPPORT OF THIS APPLICATION, THE APPLICANT RELIES UPON THE FOLLOWING: 
(eet out docurnents sach ae transcripts, ef opos whech Pe Applicant robes) 


1. 


COR-! (e. 11132 СЗО 
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Page 2 
NOTICE OF APPLICATION 
(Criminal Proceedings Rules, Form 1) 
THE RELIEF SOUGHT IS: 
1. Ал Order allowing the application and granting 
rnc ate particule nell cna 
THE APPLICANT MAY BE SERVED WITH DOCUMENTS PERTINENT TO THIS APPLICATION 
1. By service in accordance with rule 5, through 
(pect) sóhess ard fax number) 
DATED at , Ontario, this day of ‚20 


Signature of applicant or sobc&tor 


(net ouf race. and actress, as wel aa telephone and tas) 


COR! ре» 11/13) CSO 
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Form 3 
BACKSHEET Court File No 
SUPERIOR COURT OF JUSTICE 
НІЗ MAJESTY THE KING 
sand» 


Error! Reterente souco not buna 


(name of accused) 
Notice of Appiicatios. Foon 1 
(Criminal Proceedings Rules. Form 3) 


(name of counsel} 
{complete address of counsel) 
(counsel's telephone and fax numbers with area code} 


COR ow 1992 СО 


FORM 2? 


NOTICE OF APPEAL 
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Form 2 
NOTICE OF APPEAL 
ONTARIO (Corwen! Code. sections 813 of 830 ard 
SUPERIOR COURT OF JUSTICE кашааны 
Coun Fite No. (Е know) 
Regen 
BETWEEN: 
HIS MAJESTY THE KING 
appellantrespondent 
-and - 
(pocty same of accused) 
appellant/respondent 
TAKE NOTICE that 
(evbcale The name of the accuned or name cf the normae 
a he Attorney Genera of „бп behalf of Hie Majetty fhe King) 
appeals against the 


Ореу сонное, odes OF santene (эрим эу әр 81 ant. (0. order staying proceedings, Order бен an огт. c sentence Dubpagraphs 833p). 00 or 
Ove, pigment or vendat of acquittal се Over fal order or determination (subsection 8901) 


made by His (or Her) Honour Judge of the Ontario Court of Justice 


at , Ontario, on ‚20 
(apecity date) 


THE DATES UPON WHICH THE SUMMARY CONVICTION COURT HEARD EVIDENCE ARE AS FOLLOWS: 


моу эй Gates upon When evidence vam heard) 


CSR-2-40 pev. 1113) CSO 
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Page 2 
NOTICE OF APPEAL 
(Criminal Code, sections 813 or 830 and Criminal Proceedings Rules. Rule 40, Form 2) 


THE GROUNDS FOR THIS APPEAL ARE: 
1. That 


беке prouve for appeal taking eto ooniderafon the titulos tenes Tor appesi granted by the poren under sheh the appeal n чайы дсн) (е. Pe necessity of 
беттиги) error e point of law. escena of of refusal or байууе b mocne jutadicfion 0 the apod i broug under subsection fct n 


3. Such further and other grounds as counsel may advise and this Honourable Court may репти. 


ON THE HEARING OF THIS APPEAL, THE APPELLANT WILL RELY UPON THE FOLLOWING: 


: 
(eat Cat Goaurmen® euch aA racacrpf өс upon ehach tte appelant nies] 


THE RELIEF SOUGHT IS: 
1. An Order allowing the appeal 


CSR-2-40 (rev. 11131 CSD 
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Page 3 
NOTICE OF APPEAL 
(Cnmina! Code. sections 813 or 830 / Cimina? Proceedings Rules, Rule 40, Form 2) 


THE APPELLANT MAY BE SERVED WITH DOCUMENTS PERTINENT TO THIS APPEAL: 


1. By service in accordance with rule 5, through 


[npecihy address and las number) 
DATED at , Ontario, 
on this day of ‚20 
Signature of appellant or sobotor 


(ubt Of cure and address, as vari as telephone and tar rian) 


СЗА-2-40 (rev. 11131 CSD 
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Form 3 
BACKSHEET Court File No 
SUPERIOR COURT OF JUSTICE 
HIS MAJESTY THE KING 
sand» 
(name of accused) 


Notice of Appeal Form 2 


(Criminal Proceedings Rules. Form 3) 


(mame of counsel) 
(complete address of counsel) 
(cosonisel's telephone and fax numbers with area code) 


Ст; Же 1112 0205 


FORM 2A? 


SUPPLEMENTARY NOTICE OF APPEAL 
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Form 2A 
SUPPLEMENTARY NOTICE OF APPEAL 
ONTARIO (Criminal Proceedings Mote Mute 40.09) 
SUPERIOR COURT OF JUSTICE 
Court Ро No. ff known) 
Rogor 
BETWEEN: 
HIS MAJESTY THE KING 
appellant/respondent 
- and - 
бърос#ү namo of accused) 
appellant/respondent 
TAKE NOTICE that in addition to the grounds of appeal set out in the Notice of Appeal filed on 
,20 .the Appellant will place reliance on the ground(s) of appeal set out below. 


THE ADDITIONAL GROUNDS OF APPEAL ARE: 


1. That 


Ündicate grounds lor appeal, taking into consideration the statutory bases for appeal granted by the provision ander which the appeal i табо) Le. the necewuty 
of Gomornirating error in poit of lum, excess of or бобой or байге ho exercine juridiction d the appeal ш brought under subsection 830/1) of the Cocke) 


DATED at ‘ 
this dày of ‚20 


Signature of appelant се зоёсйог) 


(ut Cat name and address. 24 candi an, telephone and fas norte] 


CSR-2A40 09 yov 11 339 CSO 


CARO ow 1171 OO 


FORM 2B^ 
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Form 3 
BACKSHEET Court File No 
SUPERIOR COURT OF JUSTICE 
HIS MAJESTY THE KING 
sand» 


(name of accused} 


Supplementary Notice of Appeal Form 2A 


~~ (Criminal Proceedings Rules, Form 3) 


(mame of counsel) 
(complete address of counsel) 
(co@nsel's telephone and fax numbers with area code) 


NOTICE OF INTENTION TO PRESENT APPEAL IN WRITING 
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Form 2B 
NOTICE OF INTENTION TO PRESENT APPEAL IN WRITING 


ONTARIO (Corral Proceedings Rules. Rule 40 15) 
SUPERIOR COURT OF JUSTICE 
Court Fite Мо. (f known) 
Regen 
BETWEEN: 

HIS MAJESTY THE KING 

appellant/respondent 
-and - 
(мрөсбү name of acossed) 

appellant/respondent 


TAKE NOTICE that the Appellant intends to present his (or her) case on appeal and argument in writing. 


THE APPELLANT will file his (or her) written factum within 90 days of the time at which the appeal is perfected within the 
meaning of subrule 40.15(2) of the Criminal Proceedings Rules. 


DATED at , Ontario, 
on this day of ‚20 
Signature of appeliant ce sobotor 


(eet cot пант ai abian, am vecti am telephone and Tas numbers) 


CSR-20-40 *$ pes. 11713) CSD 


COM A460 л> с 


FORM 2C? 
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Form 3 
BACKSHEET Court File No 


(name of accused) 


“Notice of intention to Present Appeal n Wing Form 28 


"(Cnmnai Prooeedings Rules. Form 3) 


(mame of counsel) 
(complete address of counsel) 
(co@nsel's telephone and fax numbers with area code) 


COURT REPORTER'S CERTIFICATE RESPECTING EVIDENCE 
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Form 2С 
COURT REPORTER'S CERTIFICATE RESPECTING EVIDENCE 
ONTARIO (Criminal Proceedings Rules, Rule 40.08) 
SUPERIOR COURT Of JUSTICE 
Court Fide No. (И known) 
Regon 
BETWEEN: 
HER MAJESTY THE QUEEN 
-and - 
(speoty name of accused) 
THE UNDERSIGNED, A DULY QUALIFIED COURT REPORTER, CERTIFIES that the appeltant has ordered 3 copies of the 
transcript of: 


a) C the arraignment and plea. 
b) (0 alloral evidence adduced at his (or her) trial, save and except as indicated below, 
€) [O the reasons for judgment, 
d) [O the evidence called and submissions of counsel on the sentencing hearing and the reasons for sentence, 
e) [] the submissions and ruling in relation to the following issues that will be the basis for grounds of appeal: 
a. 
b. 
©; 
The evidence of the following witnesses ts not required for the appeal: 
a. 
b. 


с 


THE UNDERSIGNED ACTED AS THE COURT REPORTER IN THE SUMMARY CONVICTION COURT ON THE 
FOLLOWING DATE(S): 


b. 
THE UNDERSIGNED ACKNOWLEDGES that: 


а. pursuant to the general guidelines for the preparation of transcripts, this transcript is to be completed within 30 days of 
receipt of the order, 


b. ifthe party ordering the transcript is not notified the transcript is completed within 90 days from the receipt of the order, 1 am 
required to provide written notice forthwith to all parties to the appeal and the clerk of the appeal court, indicating the reason 
for the delay and the date upon which the transcript wil be completed, and, 


с. when the transcript is complete, | am required to complete a Certificate of Completion that is to be faxed to the ordering party 
апа the clerk of the appeal court forthwith, 


DATED at , this day of ‚20 


Signature of Court Reporter 


(set out name and address, as well as telephone and fax numbers) 


— 


FORM 2D® 


COURT REPORTER'S COMPLETION CERTIFICATE 
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Form 2D 
COURT REPORTER'S COMPLETION CERTIFICATE 
ONTARIO (Criminal Proceedings Rufes, Rule 40.08) 
SUPERIOR COURT OF JUSTICE 
Court Fée No. (И known) 
Regon 
BETWEEN: 
HER MAJESTY THE QUEEN 
„апа. 
(specty name of accused) 


The appellant has been notified this date that the transcripts for proceedings heard on the following dates have been completed: 
a. 


b. 

The transcript(s) include: 

a. [|] the arraignment, plea, evidence or agreed statement and reasons for judgment and sentence (if any). 
b. [] the submissions and evidence (if any) at the sentencing hearing. 

c. [] the reasons for sentence. 


d. [C] other (please specify) 


DATED at „this dày of .20 


Signature of Court Reporter 


amma 
FORM 37 


BACK SHEET 
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Form 3 
BACKSHEET Coun Fie No. 


(name of accused) 


(name and number of form) 


(Criminal Proceedings Ruses, Form 3) 


(name of Counsel) 
(complete address of counsel) 
(counse s telephoee and fas numbers with area code) 


CSAJ pev 11^ СЮ 


FORM 4° 


AFFIDAVIT 
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Form 4 
AFFIDAVIT 


(Creninat Procmdinge Rues. Ruse 4) 


Court Fite No. d inown) 


HIS MAJESTY THE KING 
-and - 


AFFIDAVIT OF 


Out carne of de porem 
ee eee. 
(Cay, Town, ele ) (County, Омана, Regional Murscipaliy ote.) 
‚ MAKE OATH AND SAY (or AFFIRM): 
(net out he deponent’s capecty) 
(Set cuf the statements of fact in conmecutively numbered paragraphs. wih each paragraph being confined aa lar as possible to a particular statermont of fact ) 
1. 


Deponert s signature 
Sworn (or Affirmed) before me at the 
(Cty, Toren, e ) 
of 
in the 
(Corey. Омак. Regional Municipality. ek ) 
of 
on ‚20 
Каме! Commissioner for Taking Oaths (or as may be) 


CSR (rev. 11522 CSD 


FORM 5° 


NOTICE OF APPLICATION AND CONSTITUTIONAL ISSUE 
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Form 5 
NOTICE OF APPLICATION AND CONSTITUTIONAL ISSUE 
ONTARIO (Crimi! Proceedings Mules, Mute 27.02) 
SUPEROOR COURT OF JUSTICE 
Court Fite No. (f khoe) 
Regen 
BETWEEN: 
HIS MAJESTY THE KING 
- and - 
(мресбу carne ol accuse) 
TAKE NOTICE that the will bring ап application on 
(cdentity party) 
day, he “as aye „а 
рөсү mont 
(pechy address of courthouse) 
for an order granting 
(et On prece nedud sought) 


THE GROUNDS FOR THIS APPLICATION ARE: 


1. That 
2. That 
3. Such further and other grounds as counsel may advise and this Honourable Court may permit. 


THE CONSTITUTIONAL ISSUES TO BE RAISED ARE: 
(atute concedi cach moo to bo manod) 


1. 
2. 
3. 


THE CONSTITUTIONAL PRINCIPLES TO BE ARGUED ARE: 


1. 
2. 


C98:527 03 (rev. 1113 CSD 
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Page 2 
NOTICE OF APPLICATION AND CONSTITUTIONAL ISSUE 
(Criminal Proceedings Rules, Rule 27 03, Form 5} 


STATUTORY PROVISIONS OR RULES UPON WHICH THE APPLICANT PLACES RELIANCE ARE: 
1. 


IN SUPPORT OF THIS APPLICATION, THE APPLICANT RELIES UPON THE FOLLOWING: 
(eet out documents wach aa tranicripls, etc. epos vtech fe aopbcant vele 
1. 


THE RELIEF SOUGHT IS: 
1. An Order allowing the application and granting 
dedicate particular мыш sought) 


THE APPLICANT MAY BE SERVED WITH DOCUMENTS PERTINENT TO THIS APPLICATION 
1. By service in accordance with rule 5, through 


(®ресбү addessn, and fax rrt] 


DATED at . Omaro, this day of ‚20 


Signature of applicant or solicitor 


(het cof carne and addnevs. as wel an telephone and fax numben] 
To The Attorney General of Ontano 
720 Bay Street, 4^ Floor 
Toronto, Ontario MSG 2K1 
The Attomey General of Canada 
Box 36 
3400 Exchange Tower 


First Canadian Place 
Toronto, Ontario MSX 1K6 


(or Justice Building 

284 Welington Street 
Ottawa, Ontario K 1A OHS) 
and/or 


(office of the prosecutor) 


CS8.5-27 02 (ew 1/13) CSO 


CS8427 00 к= 1» OSD 


FORM 610 
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Form 3 
BACKSHEET Court File No 
SUPERIOR COURT OF JUSTICE 
HIS MAJESTY THE KING 
sand- 


(Name of accused) 


Notice of Appiicanoe ang Conattusonal issue, Form $ 


(Criminal Proceedings Rules, Form 3) 


(name of counsel} 
{complete address of Counsel) 
(counsels telephone and fax numbers with area code) 


ACKNOWLEDGEMENT OF RECEIPT CARD 
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Form 6 
ACKNOWLEDGMENT OF RECEIPT CARD 
ONTARIO (Crimina! Proceedings Rules. Rule 5) 
SUPERIOR COURT OF JUSTICE 
Court Fife No. (И known) 
Regon 
BETWEEN 
HER MAJESTY THE QUEEN 
-and - 
(specify name of accused) 
TO 
(state full name) 


You are served by mail with the documents enclosed with this card in accordance with the Criminal Proceedings Rules. 


You are requested to sign the acknowledgement below and тай this card immediately after you receive it. If you fail to do 
зо. the documents may be served upon you in another manner and you may have to pay the costs of service. 


ACKNOWLEDGEMENT OF RECEIPT 


1 ACKNOWLEDGE that | have received а copy of the following documents: (To be completed in advance by the sender of 
the documents. Include sufficient particulars to identify each document ) 


Signature of person served 
(The reverse side of this card must bear the name and address of the sender and the required postage ) 


zry ЕТП 


FORM 7" 


AFFIDAVIT OF SERVICE 


Rule 43 Extraordinary Remedies 


Form7 
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AFFIDAVIT OF SERVICE 
ONTARIO (Crem Proceedings Rutes. Rule ®) 
SUPERIOR COURT OF JUSTICE 
Const Fite No. (f know) 
Regen 
BETWEEN: 
HIS MAJESTY THE KING 
-and - 
(npecify name of accused) 
l, 
бй nama) 
in the 
(Cay, Town, ас) (County, Стани Regensi Murciepality ote ) 
. MAKE OATH AND SAY (or AFFIRM): 
(Personal Service) 
1, On ‚а . | served 
date) Ore) (xhertity person served) 
with the 


(xtentity documentis) served) 
by leaving a copy with him or her at (address where service was made) 


Where the rules provide for personal service on a corporation, etc., by leaving а copy of the document(s) 
with another person, substitute: by leaving a copy with (identify person by name and tithe) at (address 


where service was made) 


2. | was able to identify the person by means Of iuto me means ty which fhe person's identity was ascertained) 


(Service Dy leaving а сору with an adult person in the same household às an alternative 10 personal service) 
13. Iserved with the 
(tently panon serves) (отау document(s) served) 


by leaving a copy on ‚а , with a person 
(date ате) 


who appeared to be an adult member of the same household in which 


(бте seme б known) 


is residing, at 
(dertity person served’) (address where service was made) 
and by sending a copy by prepaid first class (or registered or certified) mail on 
to at the same address. 
(егар pomon served) 


2. lascertained that the person was an adult member of the househokl by means of 
(state how A saa ascertained that the person wan an adult member of the househotd) 


3. Before serving the documents in this way, | made an unsuccessful attempt to serve 


personally at the same address on 
deny person) date) 


(if more than one attempt has been made, add: and again on J 


CSR-74 уе, 1113 CSO 
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Page 2 
AFFIDAVIT OF SERVICE 
(Criminal Proceedings Rules, Poste 5, Form 7) 


(Service Бу тай as an alternative to personal service) 


1. On „ї5ет a copy of 
(dete) Chetty documentis] мее) 
to by prepaid first class (or registered or certified) mail to 
(identity ponon served) 
, the solicitor for the ' 
(name of wokctor) {chortiy party) 
at 
B making әуел) 
(Service By тәй on à ойсо} 
1, served with the 
(dertty person serves) (dently document(s) served) 
by sending a copy by prepaid first class (or registered or certified) mail on 
[I 
to , the solicitor for the 
фет of ойк) (identify party) 
at 
ла make aérea 
(Service by telephone transmension of facsimile] 
1. lserved with the 
(бое person served) (sdenety documentis) served) 
by sending a copy by telephone transmission to on to 
бею phone marre) {dato} 
, the solicitor for the 
(pare of sohcitor] Gerah party) 
(Service by mali on а party acting in person or a eon-party) 
1. Iserved with the 
(iBentffy party ot persos served) ОӨдфесёфү docurmentis] seneexd) 
by sending а copy by prepaid first class (or registered or certified) mail on to 
E 
, the last known address of 
(YE ating address) 
фде=%фү party ot person] 
Deponent's signature 
Sworn (or Affirmed) before me at the 
(City, Town, etc ) 
ot 
in the 
(County, Datat. Regional Municipality, etc ) 
of 
on ‚20 
saei Commissioner for Taking Oaths (or as may be) 


CSR-74 уе, 1113 CSO 


FORM 8? 


CERTIFICATE OF SERVICE BY SHERIFF 
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Form 8 
CERTIFICATE OF SERVICE BY SHERIFF 
ONTARIO (Criminal Proceedings Rules, Rule 5.09) 
SUPERIOR COURT OF JUSTICE 
Court Fife No. (if known) 
Regon 
BETWEEN: 
HER MAJESTY THE QUEEN 
-and - 
(speoty name of accused) 
[Г] (Personal Service) 
i ‚ Sheriff (or Sheriff's Officer) of the 
(Аа name) (County, District, Regional Muricipalty, etc.) 
of , certify that on at 
(date) , (tme) y 
I served with 
(identify person served] (identify document(s) served) 
leaving à with him/her at 

У Ри [address at which service was made) 


(Where rulas provide for personal service on а corporation, ete., by leaving а copy of the document(s) with another 
person, substitute 


by leaving а copy with at 
dently personbynameandtiie) ооо ооо 


(address at which service was made) 
| was able to identify the person by means of (state the means by which the person's identity was ascertained) 


[Г] (Service by leaving а copy with an adult person in the same household as an alternative to personal service) 


I, , Sheriff (or Sheriff's Officer) of the 
{ful name) ( 3 poral , etc.) 


of ‚ Certify that | served 
@дегеёу person served) 
with this (these) document(s) by leaving а copy in a sealed envelope addressed to him/her on 


(date) " 
а — s WEN 9 ОС — S Ren ORE)” who appeared to be an aduk 


member of the same household in which is residing at 
(identity person served) 


, and by sending a copy by prepaid first 
at service was 


Class (or registered or certified) mail on at the same address. 
(date) 


C$n4-5-09-€ (2013/11) 
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Page 2 
CERTIFICATE OF SERVICE BY SHERIFF 
(Criminal Proceedings Rules, Rule 5.09, Form 8) 


1 ascertained that the person was an adult member of the household by means of 
(state how it was ascertained that the person was an adult member of the household) 


Before serving the document(s) in this way, | made an unsuccessful atiempt ю соме — EM 


( person 
personally at the same address on 
(date) 


(If more than one attempt has been made, add 


and again on ) 
(date) 


(date) Signature of Sheriff or Sherif s Officer 


C£5-8-5-09-€£ (2013/1 1) 


FORM 913 


NOTICE OF ABANDONMENT 


Rule 43 Extraordinary Remedies 


Form 9 
NOTICE OF ABANDONMENT 
ONTARIO (Сот Proceedings Fules 
SUPERIOR COURT OF JUSTICE 
Region 
BETWEEN 
HIS MAJESTY THE KING 
-and - 
Гаросу name of ассит) 
TAKE NOTICE that the 
(npecty whether Applicant ot Aopollaet) 


application for (or appeal against) 


Page 27 of 134 


Cost Fite No (0 known) 


applicant/appellant/respondent 


applicant/appellant/respondent 


hereby wholly abandons his (or her) 


(rdicate he nature of the order and rebel sought in the case of an application or the conviction, order or sentence n The case of an appeal institted under subsechos 81312) 
of De Code). the order staying proceedings on or diumisaing an information or agains! sentence (n te case of an appeal inetitvied under subsection BT3(b) of ffe Code) or 
the coevicfion. judgment or verdict of acquittal or other final order or determination. (in the came of an appeal imütuted under sutmecton 820 t1) 


Signature of applicant or appelant or sclictor acting on behal! on that person 


(tet out пате ad arena. as well as telephone amd fax numbers) 


CSRO (rev. 1/133 CSO 
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Form 3 
BACKSHEET Court File No 
SUPERIOR COURT OF JUSTICE 
HIS MAJESTY THE KING 
„апа. 
(name of accused) 


(Criminal Proceedings Rules, Form 3) 


(cownsel's telephone and fax numbers with area собе} 


COR oe 1810 CeO 


FORM 101° 


RELEASE ORDER 
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Form 10 
RELEASE ORDER 
ONTARIO (Criminal Code, з. $20 10 $23, 816 and 
SUPERIOR COURT OF JUSTICE Criminal Proceedings Mules, utes 20 and 42) 
Court Fite No. (f known) 
Regen 
BETWEEN: 
HIS MAJESTY THE KING 
«and - 
poof same of accused) 
To the keeper of the 
(хреоду custodes (огу) 
“ 
pachy vhs] 
| HEREBY DIRECT YOU to release 
(npecty name of fe accused) 
detained by you under warrant of committal (or order) dated the day of ‚20 
provided that the said is detained by you for no 
(apecty name of the accum) 


other cause, upon the terms of the Conditions of Release (Criminal Proceedings Rules, Form 10A) accompanying this Order. 


this day of ‚20 


Justice. Superior Court of Justice 


С©й-10-204; pev. 11712) CSD 


FORM 10А'° CONDITIONS OF RELEASE 
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Form 10А 
CONDITIONS OF RELEASE 


(Criminal Code a 52015 523, 896 and Cremina Proceedings Rules, 
Rules 


ONTARIO 
SUPERIOR COURT OF JUSTICE ara 
Coun Fie No (f oen) 


HIS MAJESTY THE KING 
-and - 
(аро namo of accused) 
NOTE: THIS FORM IS A DRAFT ORDER TO BE COMPLETED BY SOLICITOR OF RECORD. IT DOES NOT HAVE 


THE EFFECT OF AN ORDER OF THE COURT UNLESS ACCOMPANIED BY AN ORDER IN FORM 10, DULY 
SIGNED BY A JUDGE OF THE SUPERIOR COURT OF JUSTICE. 


WHEREAS , hereafter called the accused, has been 
pnto narro of accused) 


(charged or convicted) that he (or she) on or about the 


did commit the offence(s) of 


IT IS ORDERED that the said accused be released upon his (or her) giving or entering into 
Г] 1. an undertaking without conditions; 
[1 2. a) anundertaking with conditions; 
D] b) arecognizance without sureties in the amount of $ : 
D] с) arecognizance with one or more sufficient sureties in the amount of $ ; 


Г] а) arecognizance, with the consent of the prosecutor, in the amount of $ 
(with or without conditions) and upon depositing with the Justice the sum of $ 
in money or other valuable security, namely, , to the value of 


$ $ 

Г] e) a recognizance (with one or more sufficientwithout sureties), in the amount of $ and 
upon his (or her) depositing with the Justice before whom Error! Reference source not found. enters into the 
recognizance the sum of 
$ in money or other valuable security, namely, . 
to the value of $ 


Г] 3. THE SAID CONDITIONS being that the said accused shall omak sppeprato bore): 
Г] a) report at 


{peaty pisce, дәү aed time) 


to 
{name of the ойе) 


CSR-104-70/42 {мч 11712) CSD 
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Page 2 
CONDITIONS OF RELEASE 
(Criminal Code, $. 520 to 523, 816 and Coma! Proceedings Rules, Rules 20 amd 42, Form 10A) 


О b) remain within 
(Geugnated terrfiorul prmdicton) 


Г] с) keep the peace and be of good behaviour: 


Г] а) reside at 
(address) 


and notify the clerk of the court of any change of address in writing and within 24 hours of any such change in 
his (or her) address. 


Г] e) abstain from communicating, directly or indirectly, with 
ме of ален. alin id victim Оё Сеч peni] 


except upon the following conditions: 


Г] 9 deposithis (or her) passport with 


роф person who in ho receive passport ie, the reporting officer or the chert of the Cow) 
and not apply for another one; 


Г] 9) appear in person at the hearing of his (or her) appeal at the date, time and place fixed by the court, or 
surrender into custody on ‚20 , whichever is the earlier; 


h) attend court on 
(specify Gate of next cout appearance) 


ў pursue the appeal with all due diligence; 
Seek and maintain employment or continue education; 


„к к Жш 
> 


K) tet cut any other reasonable conditor) Уз be noted n the order) 


DATED at , Ontario, this day of ‚20 


Signature of sobicitor for the Crown Signature of sobcitor for the defence 


Approved as to content: 


Anice, Superior Court of Justice 


CSR-10A-2042 (rov 1133 CSO 


FORM 10B'6 CONSENT BAIL VARIATION 
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Form 108 
CONSENT BAIL VARIATION UNDER S. 519.1 OF THE CRIMINAL CODE 


Code, s. $19 1, Conner Files, Rule 2 
ONT, (Слем * Proceedings т 


SUPERIOR COURT OF JUSTICE 
Court File No. (f known) 
Regen 


NOTE: 1. This form may only be used to vary initial release orders that were issued under ss. 498, 503 and 515 of the 
Criminal Code or orders made under those subsections that were previously varied pursuant to s. 519.1. 
2. Section 519.1 does not apply to release orders issued under ss. 520, 521, 522. 523, 524 or 525 of the Criminal Code. 
3. The reviewing judge may require a court attendance, further material to be filed or give other directions 
application. 


regarding the 
4. Acopy of the release order that the applicant wants varied, including all previous variations of that release order, 
must be attached to this form. 
REX 
“Ve 
(poch name of accoted applicat | 


Pursuant to s. 519.1 of the Criminal Code, the applicant applies to vary his/her release order. 
The form of release isa [I] Recognizance Г] undertaking dated 
The applicant seeks to vary the following term(s) of the release order: 


(apocty the Cmm murder and wording) 


By: (0 deleting the term(s). otw O adding Г] substtuting the following wording to the term(s): 


CROWN CONSENT 
| consent to the variation. 
a“ т-ды a 
SURETY CONSENT 
1 consent to the variation and agree to be bound by the existing Recognizance amended to include this variation. 


Эген Name Buty Sonate — — ow AO  Mfifnessed by: 
———©_ҥ=—.=— бан — ^ Dee — ^ — е Wewanme у 
буен Name 70 *wSem = 33 Wiress gatare 


ACKNOWLEDGEMENT OF ACCUSED/APPLICANT 


lunderstand the original release order remains in effect and that failing without lawful excuse to comply with that undertaking or 
recognizance as it has been varied is an offence contrary to the Criminal Code. 


Accused Apphiont Sgaire Due Мамеа Marne Viren Shah unn 
ITIS ORDERED 
CO thatthe 0 Recognizance [J Undertaking dated is varied in the above-noted terms, 
[ГЛ that the application is dismissed. 
Dn ree eee в — 
DATED at ‚ Ontario, this day of ‚20 


CS8.109-2? May 2017) CS0 


FORM 1117 
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ORDER RELEASING EXHIBIT(S) FOR SCIENTIFIC TESTING 


Form 11 
ORDER RELEASING EXHIBIT(S) FOR SCIENTIFIC TESTING 


ONTARIO (Crimnai Code, ss. 00041) and Cimina Proceedings utes. Rule 21) 
SUPERIOR COURT OF JUSTICE 
Cow File No (f£ vow) 
Rogos 
BETWEEN: 
HIS MAJESTY THE KING 
-and - 
щросбү name сё accused) 
UPON THE APPLICATION made on the day of ‚20 ‚ by solicitor of record on 
behalf of the for an Order releasing for purposes of scientific tests and 


examination (a) certain exhibit(s) currently in the custody of the Court; 


AND UPON reading the Notice of Application dated .20 .andthe Affidavit(s) of 
IT IS ORDERED that Exhibit(s) 

Specify Number(s) 
be released from the custody of the Local Registrar of the Superior Court of Justice, subject to the following terms and conditions: 


à) that the exhibit(s) should be released forthwith to 


who shall take such reasonable steps as he is advised by the proposed examiners to maintain the integrity of the 
exhibit(s) for scientific testing; 


b) thatthe reasonable expenses of this examination shall be paid by the Crown/defence; 
€) that all reasonable steps shall be taken 10 preserve the samples for any further or other scientific testing: 


d) thatthe results of the testing, together with any supporting or preliminary material, be disclosed to defending 
solicitor forthwith upon the preparation of а report of such finding, if any; 


€) rn oni Уй эз ииге а E О ӨЧ РИЧИ E ИИИ БОЙГО 
examination, which is not disclosed to both parties through their solicitors, both solicitors undertaking that they will 
not direct, authorize or request any testing or examination of the exhibit(s) or anything produced by such testing or 
examination, without the consent of and complete disclosure to the party opposite through solicitors; 


f) that upon the completion of such testing the exhibit(s) shall be retumed to the custody of 
who shall take all such reasonable steps as he is 


advised by the examiners to maintain the integrity of the exhib&(s) for further scientific or other examination, if 
ordered, and for their presentation at trial, and 


9) thatthe making of the application, the representations made, the reasons given nor the result shall be disclosed, 
prior to the trial of the accused, or until further order of this Court. 


(Алба any olor reuconatie conditions sequied by the crcumatances of the case) 


this day of ‚20 


Justice, Supenor Court of Justice 


CSR-112! (ev. 111335 CSO 


FORM 1218 
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ORDER FOR ATTENDANCE OF PRISONER AT A COURT 
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Form 12 
ORDER FOR ATTENDANCE OF PRISONER AT COURT PROCEEDING 


ONTARIO Сна? Code, sa. 82741) aed Comme! Proceedings Rules, Rule 23) 
SUPERIOR COURT OF JUSTICE 
Court File No. 0f known) 
Rogna 
BETWEEN: 
HIS MAJESTY THE KING 
-and - 
(роду narro of accused) 
TO: of 
(betty rro Of pater) быр бу posite of Tw paler co Sugeew ЛОС (есйу name Of зай) 


UPON application in writing made this day by the said Applicant and 


(specify omera. d wy) 
for an Order made pursuant to the provisions of subsection 527(1) of the Criminal Code, requiring that 


, presently confined in the 
(apecty name of inmate) dupecfy same cf yall) 
at , be brought before the presiding Judge of the 
\ъресбү province) 
at , Ontario, on the 
(npenty court before wich inmate is to be brought) 
day of ‚20 ‚ and from day to day thereafter as his (or her) attendance may be required in order 
that the said may attend and 
(mpecfy same of inmate) (rpecty purpose of attendance) 
in accordance with the Criminal Code, subsection 527(1), and upon reading the said application dated this day of 
.20 „and 


(apecty other materiai, f any, tied) 
fied, and upon being satisfied that the ends of justice require that an order of the nature requested be made; 


IT IS ORDERED that of 
(apocdy namo of aller), (иресб#ү position of fe jaller) 
п , deliver the said 
(spoty name ol pal) (месбү proviso | nom die da provinc 
, presently an inmate confined at that facility, to А 
(pechy name of inmate) ресу name of officer to receive prisoner) 


who shall receive the said prisoner from the said i 
fepecty name of yaker] 


C58-1222 (rev, 1113 CSO 
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Page 2 
ORDER FOR ATTENDANCE OF PRISONER AT COURT PROCEEDING 
(Criminal Code, ss 527(1) and Criminal Proceedings Rules, Rule 23) 


IT 15 FURTHER ORDERED that the said , in company with such other peace 
(pect carne of officer to гесез ө the meato) 


officers as he deems necessary, shall deliver the saki on the day of 
(эреобу aame of inmate) 
‚20 tothe у. = 


in the where the saki 
ресу nane of pron) epescthy narro of evmate) 


is to remain in custody until the day of ,20 ,a which time he is to be brought before 
the presiding Judge of the ,inthe 


(коебу coun balore wfwoh accused is to be brought) 
of , Ontario, for the purpose of 


(spect potpone of attendance in accordance with the Crrmiew Code, wbsecbon 52741) 
and to be thereafter dealt with in accordance with the order of the Judge there presiding; 


AND IT IS FURTHER ORDERED that the said be redelivered to the said 
(apecffy name of renate) 


by the said " 
(peci prison in which the amato sas tept prior fo the order) брөсбү mare of officer who moped the inmate from the prison] 


in company with such other officers as he (or she) deems necessary, at the completion of the proceedings for which his (or her) 
attendance is required unless the preskfing Judge otherwise directs or he (or she) is otherwise deal with according to law. 


Dated at , Ontario, this day of ‚20 


Justice, Supence Court of Justioe 


C58-1222 (rev, 1113 CSO 
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Form 3 
BACKSHEET Court File No 


(name of accused) 


Order for Attendance of Prisoner at Court Proceeding, Form 12 


Remand 10: 
'e — 
төте. (Criminal Proceedings Rules, For 3) 
fence: 
ao y [nl eper messua 
at y outen eee [l (aame of counsel) 
ау of y соме ГРЕЯ recur {complete address of counset) 
day of " OON taam щсоаагсе medum (cownsel's telephone and fax numbers with area code) 
LIE y an hierie metua 


CIRR = 1172 CSD 


FORM 13? 


ORDER FOR TRANSFER OF PRISONER TO CUSTODY OF PEACE OFFICER 


Page 38 of 134 
Rule 43 Extraordinary Remedies 


Form 13 
ORDER FOR TRANSFER OF PRISONER TO CUSTODY OF PEACE OFFICER 


ONTARIO Сутте Code, ъъ. SINT) aed Comme! Proceedings Aue, Rule 2) 
SUPERIOR COURT OF JUSTICE 
Court Fite No. (f known) 
Regen 
BETWEEN: 
HIS MAJESTY THE KING 
-and - 
(epecty name of accused) 
TO: of 
Deby raro Of gan] бырт бу posite of Tw gale co Sugeew terete) {сообу narre Cf yn 
UPON application in writing made this day by 
peaty пате of prosecutor) 
for an Order made pursuant to the provisions of subsection 527(7) of the Criminal Code, transferring 
, presently confined at 
dupecfy name of prooer ай 
at , to the custody of 
pocty peowince) (npecty name of peace officer) 
à peace officer, for for the purpose of assisting 
(pect) period of waasier) epey name ol of offensis describe peace oce 
acting in the execution of his (or her) duties, and upon reading the said application dated this day of 
‚20 ‚ and the consent in writing of the prisoner, 
—€— (apecty same of prmoner 


fied, and upon being satisfied that the transfer is required for the purposes of assisting a peace officer acting in the 
execution of his (or her) duties; 


IT IS ORDERED that , of 
роо (мете of уййне), (ресу position of Pre jailer) 
„in , deliver the saii 
ъресбу name of jad) (зресбу peinar) 
, presently an inmate confined at that facility, to А 
(pechy name of prmoner) (upecihy name of officer fo necowe prisoner) 


who shall receive the said prisoner from the said i 
pocty namo of jator) 


C58-13-22 (ev. 11133 CSO 
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Page 2 
ORDER FOR TRANSFER OF PRISONER TO CUSTODY OF PEACE OFFICER 
(Cimina! Code. ss. 527(7) and Caminal Proceedings Rules, Rule 23) 


IT IS FURTHER ORDERED that the said ,in company with such other peace 
Gapecty came of officer Yo тесен е fhe iarraid) 


officers as he deems necessary, shall keep the said until the day of 
(spec, name ol prisoner) 


.20 , at which time he (or she) is to be redelivered to the said 


by the said Р 
(бъыресбү not OE PRON мз ROM зө рено eves REDE qnos 00 Ihe Orme) }#чресбү name of office! who посете The prion from the pason) 


in company with such other officers as he (or she) deems necessary. 


Dated at , Ontario, this day of ‚20 


Justice. Superior Court of kasos 


CSR-13-23 (rev, 11 1335 CSO 
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Form 3 
BACKSHEET Court File No 


(eame of accused) 


Cuder for Transter of Prisoner to Custody of Peace Officer, Form 13 


Remand 10: 
o 
тате; (Criminal Proceedings Rules, Form 3) 
fece 
LOL » [und моево mesu 
ant y ut LIII "-— om (eame ot Courriel) 
_ Ll EC > OOo эрез асе meóum — [complete address of counsen) 
duy of " OON tham ach элге mecum (counsel's telephone and fax numbers with area code} 
а, 0 y i мөө ө metue 
e н пла CD 
FORM 13А2° 


ORDER FOR ATTENDANCE OF PRISONER AT JUDICIAL INTERIM RELEASE OR REVIEW APPLICATION 
HEARING 
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Form 134 
ORDER FOR ATTENDANCE OF PRISONER AT JUDICIAL 
INTERIM RELEASE OR REVIEW APPLICATION HEARING 


ONTARIO (Criminal Росно Roles. Mute 20) 
SUPERIOR COURT OF JUSTICE 
Court Fite No. (f£ inona) 
Rozon 
BETWEEN: 
HIS MAJESTY THE KING 
-and - 
(pety name Of accuset) 
TO: „of 
(apecty name of jaie) (ъресбү poaiion of the jabe is Superintendent] ресу name d jaf 
UPON reviewing the Notice of Application for , dated the day of 
(spoof picia infin eene Or review) 
‚20 , and the affidavit of , presently confined at 
(wpecihy name of scoured) 


. and upon being Satisfied that a temporary transfer 
(pec name of estt) 


of the accused is required for the purpose of permitting the accused to attend the pending hearing of an application for 
before the presiding Judge of the 


фирер judicial interim releame or never) (upecify court) 

at 
эуез) 
Ontario, on the day of .20 „at 
IT IS ORDERED that „of 
Серес йу "дут of paler). (ъресФу powtion of 19e jadern (врећу вает of jad) 
in , deliver the said , presently a prisoner 
{зресбү prowince) боесу name of prisoner) 

confined at that facility, to . who shall receive the said prisoner from 


ресу name of рдо Vorce се (lioe осам à пасее prone) 


the said 
(арообу namo of jator) 


CSR-13A-70 (rev. 1012) CSO 
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Page 2 

ORDER FOR ATTENDANCE OF PRISONER AT JUDICIAL 
INTERIM RELEASE OR REVIEW APPLICATION HEARING 
(Criminal Proceedings Risos, Rule 20) 


IT IS FURTHER ORDERED that the вак} , in company with such 
(apecty заето of робе ное or pollo officer to reoetve prisoner) 


other peace officers as he (or she) deems necessary, shall keep the said 
рес фу name of priora i ha (06 ur] GB) 


only as long as is necessary for the purpose of bringing about the attendance of the accused at the hearing of the application, 


after which time he (or she) is to be redelivered to the saad 
Qspecty name cl praon in which the prisoner wes tept prior to the order) 


by the said , in company with such other officers as may 
ресу name of pokoe feece ex pesos officer receiving fue pinbner bom the peser) 
be deemed necessary. 
DATED at , Ontario, this day of .20 
Justice, Superior Court of Justice 
(Seal) 


С5й-13А.20 (rev. 110120) CSO 
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Form 3 
BACKSHEET Court File No 
SUPERIOR COURT OF JUSTICE 
НІЗ MAJESTY THE KING 
„апа. 
(name of accused) 
Order for Anendance of Prisoner at Judicial interim Release or 
Rewew Application Meanng, Form 124 
Remand to: 
= 
v (Criminal Proceedings Rules, Form 3) 
боке) 
ауа v С 52 Di "ans T. ) 
(вате of counsel 
Li солтоот эор anos mesa 
— * an: (complete address of conset 
om Ur qum apum „жаңа [Counsel's telephone and fax numbers with area 
on o v Toom acpescanor mean code) 
— И ана y 20 cuMooh^ __ ee. — 


Сш тлф, 117» C35 


FORM 14?! 


COMMISSION 
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Form 14 


COMMISSION 
ONTARIO (Статы Code, ъъ 709 and Carmina! Proceedings Rules. Route 24) 
SUPERIOR COURT OF JUSTICE 
Cow Fle No. (f team) 
Regex 
BETWEEN: 
HER MAJESTY THE QUEEN 
„апа. 

{ъресбү name of accused) 
YOU HAVE BEEN APPOINTED A COMMISSIONER for the purpose of taking evidence in this proceeding now pending 
in this court by order of the court made on, a copy of which is attached. 

(date) 


YOU ARE GIVEN FULL AUTHORITY to do all things necessary for taking the evidence mentioned in the order 
authorizing this commission. 


You are to send to this court a transcript of the evidence taken, together with this commission, forthwith after the transcript 
is completed. 

In carrying out this commission, you are to foiow the terms of the attached order and the instructions contained in this 
commission 


THIS COMMISSION is signed and sealed by order of the court. 


Issued by 
p Local Regestrar 


Address of Court Office 


The registrar is to altach to this commission a copy of Rule 24 of the Ontario Superior Court of Justice Criminal 
Proceedings Rules and section 709 of the Criminal Code. 


INSTRUCTIONS TO COMMISSIONER 


1. This commission is to be conducted in accordance with Rule 24 of the Ontario Criminal Proceedings Rules, a copy of 
which is attached, to the extent that it is possible to do so. The law of Canada applies to the taking of the evidence, 


2. Before acting on this commission, you must take the oath (or affirmation) set out below. You may do so before any 
person authorized to do so under the laws of Ontario. 
L ‚ Swear (or affirm) that | will, according to the best of 


my skill and knowledge, truly and faithfully, and without partiality to any of the parties take the evidence of 
every witness examined under this commission, and cause the evidence to be transcribed and forwarded to 
the court. (In әл oath, conclude: So help me God.) 


Swom (or Affirmed) before me at the of 
(Cay, Town, ote) 
of 
(Province, State, elc ) 
on 
597) 
Sgrature and office of person before Signature of Commissioner 
whom cath or affemation is taken 


CSR-14-24 (rev, 11 333 CSO 
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Page 2 
(Criminal Code, s3. 709 and Corina Proceedings Rules. Rule 24, Form 14) 


3, The examining party & required to give the person to be examined at least days" notice of the examination 
and, where the order so provides to pay attendance money to the person to be examined. 


4. You must arrange to have the evidence before you recorded and transcribed. You are to administer the following 
oath (ог affirmation) to the person who records and transcribes the evidence: 


You swear (or affirm) that you will truly and faithfully record and transcribe all questions put to ай witnesses and 
their answers in accordance with the directions of the commissioner. (In an oath, conclude: So help you God.) 


On consent of the parties, or where the order of this commission provides for й, the examination may be recorded 
by videotape or other similar means. 


5. You are to administer the following oath (or affirmation) to each witness whose evidence is to be taken: 
You swear (or affirm) that the evidence to be given by you touching the mátters in question between the parties to 
this proceeding shall be the truth, the whole truth, and nothing but the truth. (In ап oath, conclude: So help you God.) 
6. Where a witness does not understand the language or ts deaf or mute, the evidence of the witness must be given 
through an interpreter. You are to administer the following oath (or affirmation) to the interpreter: 
You swear (or affirm) that you understand the language and the language 


in which the examination is to be conducted and that you will truly interpret the oath (or affirmation) to the 
witness, all questions put to the witness and the answers of the witness, to the best of your skill and 
understanding. (In an oath, conclude: So help you God.) 


7, You are to attach to this commission the transcript of the evidence and the exhibits, and any videotape or other 
recording of the examination. You are to complete the certificate set out below, and mail this commission, the 
transcript, the exhibits and any videotape or other recording of the examination to the office of the court where the 
commission was issued. You are to keep a copy of the transcript and, where practicable, a copy of the exhibits until 
the court disposes of this proceeding. Forthwith after you mail this commission and the accompanying material to 
the court office, you are to notify the parties who appeared at the examination that you have done so. 


CERTIFICATE OF COMMISSIONER 
1, , Certify that: 


1. | administered the proper oath (or affirmation) to the person who recorded and transcribed the evidence, to the 
witness the transcript of whose evidence is attached and to any interpreter through whom the evidence was given. 


2. The evidence of the witness was properly taken. 
3. The evidence of the witness was accurately transcribed. 


Date) Signature of commissioner 


(Court seal) 


С5й-14-24 (rev, 1113 CSO 
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Form 15 


LETTER OF REQUEST 
ONTARIO {Crimine Code, + 709 and Criminal Proceedings Rates, Rule 24) 
SUPERIOR COURT OF JUSTICE 
Coun Fée Мо M none) 
Regen 
BETWEEN; 
HIS MAJESTY THE KING 
-and - 
{рес ду nane Of әсал) 


TO THE JUDICIAL AUTHORITIES OF 
(name of province, visie or county) 


A CRIMINAL PROCEEDING IS PENDING IN THIS COURT at the of 


(Cay, Town. ote) 
, in the Province of Ontario, Canada, between His Majesty 


The King and 
(heey name Of әсем) 


IT HAS BEEN SHOWN TO THIS COURT that it appears necessary for the purpose of justice that a witness residing 
within your jurisdiction be examined there. 


THIS COURT HAS ISSUED A COMMISSION to of 


providing for the examination of the witness of 


loddeess of vanes) Í 


YOU ARE REQUESTED, in furtherance of justice, 10 cause 1o appear 
чыте OE vanesa) 
before the commissioner by the means ordinarily used in your jurisdiction, if necessary to secure attendance, and to 


answer questions under oath or affirmation (where desired, add:) and to bring to and produce at the examination the 
following documents and things: (Set out the nature and date of each document and give particulars sufficient to kfentify 
each document and thing). 

YOU ARE ALSO REQUESTED to permit the commissioner to conduct the examination of the witness in accordance with 
the law of evidence of Canada and the Onfario Superior Court of Justice Criminal Proceedings Rules and the commission 
issued by this court. 

AND WHEN YOU REQUEST IT, the courts of Ontario are ready and willing to do the same for you in a similar case. 


THIS LETTER OF REQUEST is signed and sealed by order of the court made on 
(datei 


Issued by 


Address of Court Office 


CSR-15-24 (rev. 11712) CSD 
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Form 3 
BACKSHEET Court File No 


(name of accused) 


Letter of Request, Form 15 


"(Criminal Proceedings Rules. Form 3) 


(mame of counsel) 
(complete address of counsel) 
(co@nsel's telephone and fax numbers with area code) 


CAM Th ew 11011 CSD 


FORM 167° 


ORDER FOR COMMISSION AND LETTER OF REQUEST 
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Form 16 
ORDER FOR COMMISSION AND LETTER OF REQUEST 
ONTARIO (Camina Proceedings Rutes Rode 24) 
SUPERIOR COURT OF JUSTICE 
Coun File No. (f lovin) 
Reger 


HIS MAJESTY THE KING 
-and - 


epu dy name Of эчле, 


1. THIS COURT ORDERS е particular of any directions given by the cour under Ямде 24) 


2. THIS COURT ORDERS that the registrar prepare and issue a commission naming 


ot 
(fm) laesa) 
as commissioner to take the evidence of the witness(es) 
митне od rotten 
in for use at trial. 
(nare of peovince, state or Country) 


3. THIS COURT ORDERS that the registrar prepare and issue a letter of request conforming with Form 15 of the Criminal 


Proceedings Rules, addressed to the judicial authorities of , requesting the 
(name of province tasie or country) 


issuing of such process as is necessary to compel the witness (or witnesses) to attend and be examined before the 
commissioner. 


DATED at , Ontario, this day of ‚20 


Ласе, Supenor Court of Justice 


94.16.24 (ev. 113) CSO 
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Form 3 
BACKSHEET Court File No 


SUPERIOR COURT OF JUSTICE 


HIS MAJESTY THE KING 


» and « 
(name of accused) 

Onder for Commission and Lower of Request. Form 16 
(Criminal Proceedings Rules, Form 3) 

(mame of counsel) 


{complete address of counsel) 
(cownsel's telephone and fax numbers with area code) 


CREE у» 1133: C80 


FORM 1774 


PRE-TRIAL CONFERENCE REPORT (Criminal Code, s. 625.1, Criminal Proceedings Rules, Rule 28) 
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*** PLEASE DO NOT INCLUDE THIS INSTRUCTION PAGE WHEN FILING THIS FORM *** 


FORM INSTRUCTIONS 


This form has automatic features to minimize content that is not applicable to the case. 
Please follow these instructions in order to complete the form: 


INITIAL STEPS 


1. When you opened this file, a Security Warning may have appeared. Click on Options... near 
the top of this page and select Enable this content 


9. Security Warning Some active content has been Guabled Options 


FIELDS 
The following fields are the only editable regions in the form: 


1. Dis a regular Checkbox 
Click on it to mark or clear an X. (Try it out.) 


2. ОМА is a Checkbox that toggles the visibility of information. 
Click on it to hide sections of the text that are not needed in the case. 


3. is a Text Field. 
Click on it to select the Text Field and try typing some text into it. 
These are always located at the beginning of a blank line. 


SAVING THIS FORM 


To save this form and retain its automatic features, you may Save a Copy by using the Save As 
Word Document feature of Microsoft Word. At the prompt to Save As, for the Save as type 
choose Word 97-2003 Document (*.doc) from the dropdown box. 


SHORTCUTS 
These shortcuts are strongly recommended as they simplify the task of filling out the form: 
« Tab - Move from field to field (useful for quick traversal) 
* Ctri+Z - Undo the previous action 


NOTE: The fields' shading will not appear when the document is printed. 


*** PLEASE DO NOT INCLUDE THIS INSTRUCTION PAGE WHEN FILING THIS FORM *** 


Page 51 of 134 
Rule 43 Extraordinary Remedies 


Form 17 
PRE-TRIAL CONFERENCE REPORT 


(Criminal Code. s. 025 1. Cnminal Proceedings Ruisas. Frule 22) 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


Court Fite No. (0 known) 
Repos 


‘ This form must be completed in full in all cases, and signed by the assigned Crown counsel, or a Crown counsel authorized to 
conference, 


bind the Crown, and by counsel of record for each accused person, before the first judicial pre-trial unless 
otherwise ordered, or unless the accused has advised that he or she wil definitely be pleading guilty and the only issue to be 
addressed at the judicial pre-trial conference is sentence. 


. Crown and Defence counsel are encouraged to discuss the issues to be addressed at the pre-hearing conference in advance 


of the conference and to jointly fle this form 


. Counsel must provide their position on each issue, and not indicate they "will advise", or "not as yet", etc. 
. The Crown must complete this form and fax, email or deliver it to the Defence counsel of record or, where there is no counsel 


of record, to the accused, not later than 10 days before the date scheduled for the pre-hearing conference, case supervision 

conference or case Management conference. 

When the Crown and the Defence will be filing separate pre-trial conference reports, the Crown must fax or deliver to the 

орогон аон сереси овоон осоо 
case supervision conference or case management conference; the Defence must fax or deliver to the Superior Court tial office 

à hard copy of the Defence report five days before the date scheduled for the pre-trial conference, case supervision conference 

or case management conference. 

When the Crown and Defence will jointly fle a pre-trial conference report, the report must be faxed or delivered in hard copy to 

Фе Superior Court trial office 5 days before the date scheduled for the pre-trial conference, case supervision conference or 

case management conference. 


. This form wil be provided to the tial judge. If any party changes the position taken on thés form, they must provide written 


notice to the other party and the Superior Court Trial Office of the change in position as soon as they determine their 
position has changed, in addition to any notice required by the Rules. Where the change will involve an additional 
аррїїсабоп and/or will require more court time than determined at the pre-trial, counsel making the change shall arrange for 
a further judicial pre-trial conference forthwith. Failure to notify the other side and/or the Trial Office of any application not 
indicated on this form will be a factor considered by the trial judge in determining whether the new position has prejudiced 
the other party, and whether any such application may proceed. 


. The Crown's copy of the report must be accompanied by a brief synopsis of the allegations, including how the Crown 
allegations. 


proposes to prove the 


. Section references in the form refer to the Criminaf Code, unless otherwise indicated. 


Pre-trial conference reports (Form 17) and reports to the trial judge (Form 18-A1) are kept in the custody of the court and 


| cannot be disclosed to anyone except as authorized by the Rules or by the court, 


REX 
“Ve 
{epecty name of accused) 
Г] Crown Report, prepared by: 
[] SYNOPSIS ATTACHED 
D] Defence Report, prepared by: 
(Counsel for: ‚ if multiple accused.) 
Have counsel discussed the issues raised in this form after the committal for trial? 


D ves D No 
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Charges: 


1. Chronology 
(a) Date(s) of offence(s): 
(b) Date of arrest: 
(c) Date Information sworn: 
(d) Date of committal for trial or, if a direct Indictment under s. 577, date Indictment preferred: 
(e) Date Indictment filed: 
The Jordan presumptive ceiling date (30 months from the date the 
(D initial information was sworn): 
The Jordan date (defence delay and/or exceptional circumstances 
(9) time added to the presumptive ceiling date) 
2. Form of judicial interim release 
(a) 15 the accused detained in custody on thisAhese charges? О ves О No 
(b) is the accused detained in custody on any other charges? О ve © No 
(c) ifthe accused is on release, indicate the form of release: 
O Summons O Promise to Appear O undertaking Г] Recognizance 
3. Preliminary inquiry 
Г] Length: Г] Waived Г] Discovery Length 
Г] Direct Indictment 
Transcript(s) available: O Yes О No  Oate ordered: 


4. Disclosure 
Cow o o 
Complete: n Yes O No Defence Yes O No 
(a) Outstanding issues: 
(b) Lostdestroyed: 
(c) Withheld/delayed: 
5. Mode of trial 
(a) Current Election: (С) Judge and jury Г] Judge alone 
() Will there be a re-election to be tried by: O Judge and jury О) Judge alone 
(i) 1s there any prospect of a re-election? O Yes O No 
(ii) Wil the Crown consent? D ves О No 


(iv) Additional comments regarding re-elections: 


(b) Challenge forcause: O Yes O No 
() Paks O Yes O No 
Standard Parks question D ves O No 
Modified Parks question Г] ves O No 
И modified, proposed question: 


(i) Publicity E ves O No 
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Gi) Other (please specity): 


(v) УМ (леге be an application by the accused or Crown under s. 640 (2) for an order excluding all jurors, 
sworn and unsworn, from the courtroom until & is determined whether the ground of challenge is true? 


Crown: О vs О No Defence. O Yes О No 
If yes, please specify: 
(v) Does the Crown consent to the application for challenge for cause noted above? 
О ves О No 
Does the other party consent to the application under $. 640(2) for exclusion of jurors? 
D ve О No 


VWI there be an application for the judge to select substitute or altemate jurors under s, 631(2.1) to attend 
at the commencement of the presentation of evidence and to be excused at that time if they are not 
(vii) required pursuant to s. 642 1(2)? 
D vs © No 
(vii) Does the other party consent to the order? 
D ves [] No 
(ix) Wil there be an application for the judge to direct that 1 or 2 additional jurors be swom under s. 631(2.2) 
50 that 13 or 14 jurors hear the evidence? 
Crown: О ves О No Defence O Yes О No 


(x) Wil there be a request under s. 631(3.1) for the judge to order the names and numbers of jury panel 
members to be called out in court? 


Crown: O ves О No Defence O ves O No 
(c) Does the Crown or defence intend to bring any procedural or substantive applications in regards to the standby 
provision in 5.633? 
Crown: D ves О No Defence: O ves О No 


Please specify the nature of the application: 


(d) Does the accused have or intend to seek an order under s, 530 that his/her trial be held in the official language of 
Canada that is the language of the accused or, if the circumstances warrant, in both official languages? 


O Yes OO No 

() Муеѕ, please specify which official language [] French Г] English О Both 
(® Does the Crown oppose or dispute the order? С] Yes O No 

(8) opposed, how does the Defence intend to establish the evidentiary basis for the application(s)? 


(i) Does the Crown oppose the proposed method of introducing the evidence? D ve О No 
(e) Comments: 


6& Overview of s. 11(b) Charter status 
(а) Has there been any defence delay (as described in R. v. Jordan) to date? 


Crown О ves © No 


CSR-17-28 Movember 2019) 


b) 


(9) 


ОМА 


Rule 43 Extraordinary Remedies 


if yes, please specify, including length of time: 


Have there been any exceptional circumstances (as described in R. v. Jordan) to date? 


Defence О ves O No 
if different from Crown please specify: 
Crown O ves 
If yes, please specify, including length of time: 
Defence D ves [] No 
If different from Crown please specify: 
Counsel's Net Jordan Date- 
0 Crown: 
й) Defence; — — 


O No 


Does the Defence intend to bring a stay application for a s. 11(b) Charfer breach? 


Crown: О ves 
if yes, please provide details 


Crown: O ves 
Time estimate for application: 
Comments: 


7. Pre-trial motions on the Indictment 


(а) 
tb) 
(e 


Quash сотта! for trial 
Quash indictment 
Quash а count(s) in indictrnent: 
() relying on s. 581(1) 

(5) relying on s. S81(3) 
Sever count(s) in indictment 
Sever accused 

Particulars 

Change of venue 


П ves 
Does either party intend to rely on evidence other than written materials on the application? 
О No Defence O ves О No 
Is counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 
Q No Defence: O ves C) No 
Evidence Argument 
Crown Crown 
Defence Defence 
О yes О No 
О ves О No 
О Yes О No 
О Ys О No 
О ves О No 
О ves О No 
О ve О No 
О ves О No 
О ve О No 


Amendment(s) 
Comments: 
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Form 17 
PRE-TRIAL CONFERENCE REPORT 
(Criminal Code, s. (25.1 
Criminal Proceediogs Rates, Rule 25) 
CROWN PRE-TRIAL APPLICATIONS 
O N/A 
B. Statements of the accused 
(a) ts the Crown seeking to obtain rulings as to the admissibility of Statements to Persons in authority? 
Г] ves O No 
(b) Brief summary of important contents of the statement(s): 
(c) 15 the Crown seeking to introduce the statement? D ves О No 
(d) is the Crown seeking only a ruling as to admissibaity? [] ves [] No 
(e) Does the Defence contest admissibility? (О) Yes  [] No 
(0 Brief summary of Defence position: 
(g) Form of statement: О оа © Written O Audiotaped Г] Vdeotaped 
(h) Ifthe statement is audio or vkfeo taped, is there a transcript? C] Yes O No 
(й If no transcript is available, will the Crown provide one in advance of trial? О ves О No 
() Date transcript to be made available: 
(к) Length of statement(s): 
() Application required? О ves О No 
(m) Application issues: Crown Defence 
recipient а5 a person in authority О vs © No D ves [] No 
voluntariness D vs О м O Yes О No 
Charter, 5. 10 (a) D ves О No D ves О No 
Charter, s. 10 (b) О vs © No D ves О No 
Charter, s. 7 О ve © No O ves O No 
(n) Number of witnesses to be called on application: Crown Defence 
(0) 15 counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 
Crown О ves О No Defence: О ves О No 
О Yes О No 
(p) Time estimate for application: Evidence Argument 
Crown Crown 
Defence — &— hàà^ à à 3$ Oefence |. |— &«—  — | 
(9) If there is more than one issue to be determined with regards to admissibility, do counsel agree that a blended 
application is appropriate? 
Crown: Г] ves O No Defence: Г] Yes О No 
() Comments: 
О N/A 
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9, Other disreputable conduct evidence, including similar fact 


(a) 


(b) 


(c) 


(d) 


(e) 


ss 


th) 


(0 


О NIA 


Is the Crown seeking to introduce prior disreputable conduct evidence, relying on incidents not covered by the 
indictment? 


D ves О No 
Nature of Evidence: 


Does the Crown seek to have admissibility determined at a time other than as a pre-trial application? 
D ves О No 
If so. when does the Crown wish to have the application heard? 


Does the Defence contest admissibility? О ves © No 
If 50, please summarize the Defence postion: 

How does the Crown propose to introduce the evidence on the application? 
(0 Agreed statement of facts [] Yes О No 


(3) Witness statements O ves О No 
(i) Transcripts Q ves О No 
(iv) Viva voce evidence [1 ves O No 
() Other 


Does the Defence consent to the manner proposed for introducing the evidence on the application? 

D ves [] No 

is the Crown seeking to rely on disreputable conduct evidence, relying only on the counts in the indictment? 
D ve [] No 

Is counsel asking that the pre-trial judge make an order dispensing with factums/writien argument? 


Crown D ves O No Defence [7] Yes C No 
Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 
Comments: 


10.1 Hearsay evidence 


(a) 


(b) 


(c) 


(9) 


Does the Crown seek to introduce any evidence relying upon а common law exception to the hearsay rule? 
D ves OF No 
If so, what is the nature of the evidence? 


What is the common law exception upon which the Crown relies? (e.g. dying declaration, spontaneous 
exclamation, declarations in furtherance of common unlawful design): 


Does the Defence contest admissibility? D ves [] No 
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If so, please summarize the Defence position: 
How does the Crown propose to introduce the evidence on the application? 
() Agreed statement of facts [] Yes О No 


(i) Witness statements O ves O No 
(il) Transcripts D vs О No 
(i) Viva voce evidence О ves О No 
(v) Other 


Does the Defence consent to the manner proposed for introducing the evidence on the application? 
O ves O No 


Is counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 
Crown O Yes О No Defence C Yes О No 
Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 
Comments: 


10.2 Principled Exception to the Hearsay Rule 


(a) 


(e) 


Ф) 


Does the Crown seek to introduce any evidence relying upon the principled exception to the hearsay rule? 
О ves О No 
If $0, what is the nature of the evidence? 


Does the Defence contest admissibility? (©) Yes O No 
If yes, does the Defence contest: necessity О vs О No 

reliability D vs О м 

prejudicial effect/probative value D vs О м 
How does the Crown propose to introduce the evidence on the application? 


() Agreed statement of facts O Yes О No 
(i) Witness statements D vs OF No 
(i) Transcripts D ves О No 
(iV) Viva voce evidence D vs [] No 
(v) Other 


Does the Defence consent to the manner proposed for introducing the evidence on the application? 
О vs © No 

Is counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 
Crown D ves [] No Defence О Yes O No 

Time estimate for application: Evidence Argument 


Crown Crown 
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Form 17 
PRE-TRIAL CONFERENCE REPORT 
(Criminal Code. з. 625.1 
Caminal Proceedings Rasos. 28) 
Defence Defence 


11. = After the fact conduct evidence (presumptively admissible under Rule 31.01(b)) 


{a) 
(b) 


(9) 


ə 


O N/A 


Does the Crown intend to tender any evidence of after the fact conduct by the accused? О ves О No 
If so, what is the nature of the evidence? 


Does the Defence agree the evidence is admissible, with ts potential C Yes п 
use to be determined based on submissions at the end of the trial? 


is the Defence seeking to have this evidence excluded? [П Yes O No 
If so, please summarize the Defence postion 

If 50, how does the Defence propose to introduce the evidence on the application to exclude? 
() Agreed statement offacts (О Yes O No 


(i) Witness statements D Yes О No 
(ii) Transcripts О ves О No 
(М) Viva voce evidence О ves О No 
() Other 


Does the Crown consent to the manner proposed for introducing the evidence on the application? 
О ves © No 
Is counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 


Crown D Yes О No Defence  [] Yes Г] No 
Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 
Comments: 


12. intercepted private communications 


(a) 
(5) 


(c) 
(d) 


Does the Crown seek to introduce wiretap evidence? — [] Yes О No 
Brief overview of evidence: 


Does the Defence require an application to determine admissibility? (©) Yes О No 
Brief overview of Defence position: 


CSR-17-28 Movember 2019) 


Page 59 of 134 
Rule 43 Extraordinary Remedies 


Page 10 
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PRE-TRIAL CONFERENCE REPORT 
(Criminal Code. s. 625.1 
Caminal Proceedings Flos. 28) 
(e) Authorization: — [] consent, s. 184.2 Г] authorization, s. 186 
Other 
() issue to be litigated: — [T] facial validity D] sub-facial validity 
Other 


(9) Will the Defence apply for leave to cross-examine the айап! or sub-affiants? — [] Yes О No 
If yes, please specify, including basis upon which application will be brought 


(h) 15 counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 


Crown D ves О No Defence [7] ves Q No 
() Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 
() Comments: 
ОМА 
13. Other legal issues requiring rulings anticipated by the Crown; 
(а) @ 
(i) 
(ili) 


(b) Does the Defence contest the ruling(s) sought? ® Qve О No 
@ Оте О No 
О No 


@ 0 Yes 
(c) If contested, position of the Defence 
(d) Time estimate for application(s): Evidence Argument 
Crown Crown 
Defence Defence 
(e) Comments: 


APPLICATIONS BY EITHER PARTY 


ОМА 
14. Competency of witnesses 
(а) Does the Crown/Defence intend to call any witness who ts under the age of 14? 
Crown O yes © No Defence O Yes © No 
(b) Does the Crown/Defence intend to challenge the capacity of any witness on the basis of mental capacity? 
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Crown D ves О No Defence [] Yes О No 
(c) Name of witness, and basis of challenge: 


(d) Time estimate for application: Evidence Argument 


Crown Crown 
Defence Defence 


(e) Comments: 


15. Manner in which evidence is to be introduced 


O N/A 


15.1 Audio and video conferences and links: 


4 Does the Crown or Defence seek to have any witness’ evidence Crown Defence 


by audioconference or videoconference, under s. 714.1 = 
witness in Canada Dves Ом Оүеѕ Омо 


If yes. please specify: Audioconference: C] Video Conference: С] 
by videoconference under s. 714.2,- witness outside Canada. C] Yes [Мо Qves Омо 
by audioconference under s. 714.3 ~ witness outside Canada, [J Yes [мо [ves Омо 
by videotaped evidence, under s. 715.1 Qves Ом [ves Омо 
by closed circuit link or behind screen under s. 486.2 Qve Ом yes Ом 
Lu ity: Closed circuit: [ ] Behind screen: 


b) Basis upon which the applicant seeks to have the ruling made: 
€) Does the opposing party consent to the admissibility of the evidence in the manner proposed? 


О vs O No 
d) апу sue contested, estimated time for: Evidence Argument 
Crown: 
Defence: 
LI N/A 
15.2  Reading-in evidence: 
à) Previously taken under 5.715 
Crown O Yes О No Defence O Yes O No 


b) Previously taken of a police officer under, s. 715.01. 


Crown О ves OF No Defence О Yes О No 


€) Does the opposing party consent to the admissibility of the evidence in the manner proposed? 


a 


ves [] No 
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Form 17 
PRE-TRIAL CONFERENCE REPORT 
(Criminal Code. s. 625.1. 
Criminal Proceedings Rules, Rue 25) 
d) If any issue contested, estimated time for: Evidence Argument 
Crown 
Defence 
€) Comments: 
ОМА 
15.3 Affidavit and Certificate Evidence: 
8) Does either party intend to file affidavit evidence? 
Crown O Yes О No Defence O Yes O No 
if and authority relied 
b) Does any party intend to file certificate evidence? 
Crown Qves О No Defence О Yes О No 
If yes, please specify and authority relied upon: 
c) Will the other party seek leave to have the witness testify? 
Crown О тез О No Defence О Yes О No 
d) Does the opposing party consent to the admissibility of the evidence in the manner proposed? 
O ves © No 
e) Many issue contested, estimated time for: Evidence Argument 
Crown: 
Defence: 
f Comments 


O N/A 
15.4 Appointment of Counsel to cross-examine: 


Will the Crown or any witness apply for an order under s. 486.3, appointing counsel to cross-examine а 
а) witness(es), if the accused is not represented by counsel? 


D ves [] No 
b) Does the accused contest the order? 
О ves © No 


€) Ifthe accused contests the order: 
i Аге either party seeking an order dispensing with factums? [7] Yes [7] No 
O N/A 
15.5 Use of PowerPoints: 


a) Will counsel of their witnesses use any PowerPoint presentations or other visual akts? 
Crown Оте О No Defence O Yes О No 
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Please Specify: 


16. Support person 


(a) 
(b) 
(с) 


g) 


O NIA 


Will any Crown witness require a support person C) dog C, under s. 486.1(1)? 


Details: 

Will any Crown witness require a support регвоп[]/ dog C) . under s. 486.1(2)? 

Details: 

Does the Defence oppose the order(s)? O Yes (О No 

If yes, basis upon which opposed: 

If opposed, estimated time for: Evidence Argument 
Crown Crown 
Defence Defence 

Comments: 


17. Publication Bans/Deferred Publication Orders 


(a) 


Does the Crown seek an order under s. 488.4 or 486.5 banning the publication of a complainant s/witness's ifentity? 
D ves O No 

Is the publication ban ( Mandatory on request O Discretionary 

If the publication ban is discretionary, does the Defence oppose the order? [] Yes [] No 

Were any publication bans or deferred publication orders made in the Ontario Court of Justice? 

O ves О No 


If yes, please specify: 
Does either party seek other publication bans or deferred publication orders? 
Crown О vs О No Defence [7] Yes O No 


If à discretionary publication ban is being sought, provide details of the order sought, how media to be notified, 
timing of hearing. time estimate for hearing: 


Does the other party oppose the application? O ves пк 

If order/application opposed, estimated time for: Evidence Argument 
Crown Crown 
Defence Defence 
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18. Privilege issues 


(a) 
(b) 


(e) 


(9) 


Mh) 


Will the Crown be raising issues of privilege? Г] Yes 
WII the Defence be raising issues of privilege? 0 Yes 
If yes, please specify the nature of evidence and issue of privilege: 


aa 
55 


Basis upon which the party seeking admission of the evidence relies: 


How does the party claiming privilege seek to introduce the evidence on the application? 
(0 Agreed statement of facts D ves C No 


(i) Witness statements D ves О No 
(M) Transcripts D ves [] No 
(iv) Viva voce evidence O ves О No 
(у) Other 


Does the other party consent to the manner proposed for introducing the evidence on the application? 
O ves O No 
Is counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 


Crown D ve OF No Defence O Yes O No 
Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 
Comments: 


DEFENCE PRE-TRIAL APPLICATIONS 


О N/A 


19. Challenge to Legislation 


(а) 


(b) 
(с) 


Specifics of challenge: 


Does the Crown oppose the application? D vs О No 
When does the accused seek to have the challenge determined: 

i) On a pre-trial motion C] 

8) — Atthe conclusion of the evidence C 


CSR-17-28 Movember 2019) 


Page 64 of 134 
Rule 43 Extraordinary Remedies 


Form 17 
PRE-TRIAL CONFERENCE REPORT 
(Criminal Code. s. 625.1 
Caminal Proceedings эйел. 28) 
ә oD 
Please Specity 
(d) Does either party intend to rely on evidence other than written materials? 
Crown D vs О No Defence (О Yes O No 
If yes, please provide details 
(e) 15 counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 
Crown О vs О No Defence [7] Yes O No 
() Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 
(g) Comments: 
O N/A 
20. Applications to stay proceedings (other than s. 11(b)), based upon: 
(а) Г] Abuse of process O Charter breach, s. 7 O Entrapment (after finding of guilt) 
Other: 


(b) Overview of Defence position- 
(c) Overview of Crown position: 


(d) Does either party intend to rely on evidence other than written materials? 
Crown О ves O No Defence [7] ves О No 
Myes,pleaseprovidedetals——— 8 0 5050 0 00000 
(е) 15 counsel asking that the pre-trial judge make an order dispensing with factums/writlen argument? 


Crown D vs [] No Defence O Yes О No 
4f) Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 
(g) Comments: 


О N/A 
21. Applications to exclude evidence other than a statement based upon Charter, s. 24/2) alleging breaches of: 
(à O Charer,s.7 


Г] Charter,s.8  [] warmantiess search (О) search warrant C] Order Г] authorization 
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Form 17 
PRE-TRIAL CONFERENCE REPORT 
(Criminal Conde. з. (25.1 
Criminal Proceediogs Rates, Risse 25) 
Issue: D] facial validity Г] sub-facial validity O execution 
О Other: 
Г] Charter, 5. 9 
O Other 
(b) Defence position(s) regarding nature of breach and evidence sought to be excluded: 
(0 Appl. #1: 
(® Appl. #2: 
(Œ) Appl #3: 
(c) Crown position(s) regarding nature of breach and evidence sought to be excluded: 
() Appl #1: 
(0 Appl #2: 
(@) Appl #3: 
(d) If more than one application, do counsel agree the applications can be heard in a combined application? 
Crown O Ys О No Defence [7] Yes O No 


(e) М the Defence apply for leave to cross-examine the affiant or sub-affiants? D ves © No 
If yes, please specify, including basis upon which application will be brought 


(f) How does the Defence propose to introduce the evidence on the application? 


(i) Agreed statement of facts O ves О No 
(i) Winess statements О ys О No 
(i) Transcripts D ves О No 
(i) Viva voce evidence O ves OO No 
(у) Other 
(g) Does the Crown consent to the manner proposed for introducing the evidence on the application? 
D ves © No 
(h) Is counsel asking that the pre-trial judge make an order dispensing with factums/writtren argument? 
Crown D ves OF No Defence [O Yes O No 
(i) Time estimate for application(s): Evidence Argument 
Crown Crown 
Defence Defence 
() Comments: 
ОМА 
22. Third Party Records Applications: . 278; s. 278.92; s. 278.93; s. 278.94 
By Crown: O Yes O No By Defence: [] Yes O No 
{a) Relying upon: Mills, 5. 278.2 Г] Yes О No 
O'Connor O Yes О м 
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Form 17 
PRE-TRIAL CONFERENCE REPORT 
(Criminal Code. s. 625.1 
[or 28) 
Records in 
Possession of 
Accused [ves O No 


(b) Nature of records and position of the Applicant: 


(c) Position of other party: 


(d) Should the application be heard in advance of trial? 


О yes О No 
(e) Does either party intend to rely on evidence other than written material? 
Crown О vs О No Defence (О Yes No 


Н yes, please provide details 
(f) Are counsel requesting an order that dispensing with factums? 
Crown О yes О No Defence [7] Yes O No 
O N/A 


Evidence of the Complainant's Other Sexual Activity (includes апу communication for а sexual purpose or 
23. whose content is sexual) ~ s. 276; s. 278.93; s. 278.94; common law: 


Crown at common law: Yes No 
By the defence: Yes No 


If yes, please specify basis of application: 
(a) Nature of evidence: 


(b) Does the Crown contest admissibility? [) — Yes [] No 
(c) Dates for filing material: 
(d) How does the applicant(s) propose to introduce the evidence on the application? 


() Agreed statementoffacts О ves О No 
(i) — Witness statements О ves оО No 
(WM) Transcripts OO ves O No 
(iv) Ума voce evidence D ves O No 
(vy) Other 
(e) Does the other party consent to the manner proposed for the introduction of evidence? 
D vs О No 
(7 Are counsel requesting an order that dispensing with factums? 
Crown D ves D No Defence O Yes О No 


О N/A 


24. Evidence of other suspects 
(a) Nature of evidence: 
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(e) 


(9) 
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Does the Crown contest admissibility? О ves О No 
How does the Defence propose to introduce evidence on application? 
(0 Agreed statement of facts О vs © No 


(i) Witness statements О уз © No 
(i) Transcripts О ves О No 
(iv) Viva voce evidence О ves О No 
(v) Other 


Does the Crown consent to the manner proposed for introducing the evidence on the application? 
О vs © No 
Is counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 


crown О vs О No Detence [7] Yes D No 
Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 
Comments: 


25. Character of victim 


(a) 


(5) 
(c) 


(d) 


Nature of evidence: 


Does the Crown contest admissiblity? О ves О No 
How does the Defence proposed to introduce evidence on application? 
() Agreed statement of faas [] Yes O No 


(i) ^ Witness statements O ves O No 
(M) Transcripts O ves O No 
(iv) Има voce evidence О vs О No 
() Other 


Does the Crown consent to the manner proposed for introducing the evidence on the application? 
D vs О No 
15 counsel asking that the pre-trial judge make an order dispensing with factums/wrtten argument? 
Crown D vs О м Defence [7] ves О No 
Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 
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Form 17 
PRE-TRIAL CONFERENCE REPORT 
(Criminal Code. s. 625. 1 
Criminal Proceedings Paton, Rule 25) 
(g) Comments: 
LI N/A 
26. Other legal issues requiring rulings anticipated by the Defence 
а) @ 


Gi) 


(b) Does the Crown contest the ruling(s) sought? 0 Oys О No 
@ Отуз О No 
a O Yes О No 
(c) If comested, position of the Crown 
(d) Time estimate for application(s): Evidence Argument 
Crown Crown 
Defence Defence 
(e) Comments: 


27. Expert witnesses 


О МА 
27.1. Crown witnesses 
(a) Does the Crown intend to call expert witnesses? D ves © No 
(b) Field(s) of expertise: 


(c) Issues upon which the evidence will be introduced: 


(d) Does the Defence contest the admissibility of the expert evidence? [] Yes O No 
(e) Basis upon which admissibility of evidence contested: 


Г] legal relevance O absence of an exclusionary rule 
D] logical relevance O expert's qualifications 
Г] necessity in assisting trier of fact 
O Other 
( 15 counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 
Crown D vs О No Defence  [] Yes О No 
(9) Time estimate for application: Evidence Argument 
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Form 17 
PRE-TRIAL CONFERENCE REPORT 
(Criminal Code. s. 625.1 
Стил! Proceedings Ruston, Rute 281 
Crown Crown 
Defence Defence 
(h) Comments: 
O N/A 
27.2 Defence witnesses 
(а) Does the Defence intend to call expert witnesses? О ves о No 
(b) Fieki(s) of expertise: 
(c) Issues upon which the evidence will be introduced: 
(d) Does the Crown contes! the admissibility of the expert evidence? Q ves О No 
(e) Basis upon which admissibility of evidence contested: 
O egal relevance [Г] necessity in assisting trier of fact 
O !ogical relevance (0 absence of an exclusionary rule 
[1 expert's qualifications o  --———————— 
(f s counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 
Crown D ves О м Defence [] Yes O No 
(g) Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 
(h) Comments: 


28. Position of accused in court 


(a) 
(b) 
(c) 


(d) 


(e) 


Will there be an application to have the accused sit at counsel table? D ves О м 
Does the Crown consent? Г] ves О No 
If opposed, what is the nature of the evidence relied upon? 


Тете estimate for application: Evidence Argument 
Crown Crown 


Defence Defence 
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29. Absence of accused from court 


(a) 


(e) 


O N/A 


Will there be an application for the accused to be absent from the trial, under s. 650(2)? 
Defence О Yes О No 
If yes, what is the basis for the application? 
Does Crown consent? Yes OO No 
Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 
Comments: 


30. Fitness to stand trial 


(a) Will the Crown raise the issue of the accused's fitness to stand trial? C Yes O No 
(b) Will the Defence raise the issue of the accused's fitness to stand trial? [] Yes — [] No 
(c) If raised, will the application be opposed? D vs О м 
(d) Time estimate for application: Evidence Argument 
Crown .— .— .— |^ сомот 
Defence . Defence — — 
(e) Comments: 
O N/A 
31. Interpreters 
(а) Does the accused require an interpreter? O] Yes O No 
(b) If yes, for which language(s)? 
(c) Do any Crown witnesses require an interpreter? О vs OF No 
(d) if yes. for which language(s)? 
(e) Оо any Defence witnesses require an interpreter? O ves О No 
(f If yes, for which language(s)? 
(9) Shouk! two interpreters be required? O ves OO No 
(h) Were there any issues with interpretation/interpreters at the preiminary hearing? 
Crown CC) Yes Омо Defence []Yes О мо 
() If yes, please specify: 
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ОМА 

32. Additional courtroom equipment required 
(а) Elmo projector О ves 
(b) Television and VCR O ves 
(c) Television and DVD player [C] Yes 
(g) Other: 


(th) Comments: 


D N/A 
33. Courtroom security issues 


ооо 
eet 


Page 22 


(a) Does any party believe that increased courtroom security issues are raised in this case? 


Crown [] Yes O No 


(b) Does either party seek an order closing the courtroom to the public, under s. 486(1)? 


Crown O ves п No 


Form 17 

PRE-TRIAL CONFERENCE REPORT 

(Criminal Code. s. 425 1. 

Caminal Proceedings Rules, Rute 25) 

(d) Hearing devices О ves О No 

(e) Teleconference facilities D ves [] No 

(0 Videoconference facilities (О ves O No 
Defence D ves O No 
Defence Q ves O No 


(c) Does the Crown seek an order under s. 486.31 (non-disclosure of 


witness's identity) or $. 486.7 (security of witnesses) 


(d) Details: 


Defence 


Academ 


Accused as party to the offence 
Alibi 


Consent 
Defence of property 
Did the alleged event occur? 


ппппппппп Ё 
ппппппппп 

о 

E 

5 
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o Yes O No 


Is it reasonably anticipated that any of the following defences/triable issues will be raised? 


Crown Defence 


0000 


ооо 


Honest, but mistaken bekef in 
[] communicated consent 
D] identity 
O intent 
O Intoxication 
Г] ors 
Г] Alcohol 
Knowledge 
Necessity 
Not criminally responsibie 


ооо 


Crown Defence 


o0000 
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36. Will the pre-trial applications determine the case? 


Crown O Yes O No 


37. Non-contentious issues 


Jurisdiction 

Identity of the accused 
Continuity of exhibits 
Medical evidence 
Documentary evidence 
Ownership 

Value of property 
Accused as driver 
Death/injunies caused by accused 
Expert's report 

Age of complainant 
Nature of drug 


Amount of drug is “for the purpose of trafficking’: 


Value of drug 
Service of notice 
Photographs 


Comments: 


D N/A 
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PRE-TRIAL CONFERENCE REPORT 


(Criminal Code. s 625.1. 


Crmunal Proceedings Pikes. Rule 28) 


Defence D ves o 


a: 


38. Other factual, evidentiary or legal admissions sought by the Crown, or conceded by the Defence: 
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D ves O No 
D ves O No 
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O N/A 
39. Case management judge 
(а) Will there be an application for the appointment of a case management judge, under 5. 551.17 
By the Defence O Yes O No By the Crown O Yes O No 
(b) Does the other party consent? O vs О No 
(c) Issues that counsel suggest should be determined by case management judge: 


(d) Will there be an application for an order for a joint hearing of issues in common from separate prosecutions, 
under s. 551.7? 


By the Defence O ves O No By the Crown O Yes O No 
(e) Common issues that counsel suggest should be determined by case management judge: 


40. Positions of the parties 
(а) Grown; Upon what evidentiary basis does the Crown seek to establish &ability of each accused? 


(b) Upon which section(s) of the Criminal Code does the Crown rely to establish the Bability of each accused? 


(c) Does the Crown submit any offences are included in the count(s) in the indictment? Г] ves O No 
If yes, please specify: 

(d) Does the Defence submit any offences are included in the count(s) in the indictment? (О Yes О No 
If yes, please specify: 

(e) Defence: What is the position of the Defence? 


(f$ Comments: 


41. Time estimates 
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Anticipaled number of Crown witnesses: 
Crown estimate for applications: Evidence Argument 


(b) 
(c) Crown time estimate for trial: 
(d) Defence time estimate for applications; Evidence Argument 
(e) Defence time estimate for trial: 
( Иеге are multiple pre-trial applications, can they be heard at the same time? 
Crown [] Yes D No Defence О ves O No 
(0) Mf not, what is the order in which they should be heard? 
Crown: 
Defence: 
(^ Comments: 
Counsel — Crown 
Dated Qo oQ 9 ——— ———— ——— 
Electronic signature is permitted if form is completed electronically 
Counsel = Defence 
Dated Signed 


Electronic signature is permitted if form is completed electronically 
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This page is to be removed before the form is provided to the trial judge and should be kept in a secure 
location to be made available on request of a judge, e.g. for future resolution discussions. 


Accused : 


Corbett application: 
What is the accused's criminal record? 


Does the accused intend to bring a Corbett application? D ves O No 


Sentence position: 
Crown position on sentence on plea(s) of guilty before trial based upon information currently known to the Crown: 
Plea(s) on which counts: 
Sentence: 
If time limited, how long does this sentence position remain open? 
Do any of the offences involve mandatory minimum sentences? [ ves O No 
M yes, please specify- 
Is the Crown position based on a joint submission? О vs О No 
Is the Crown position in addition to, or subject to reduction, for pre-trial custody? 


Corollary orders sought by Crown: 

O DNA Order 

Г] s. 109 prohibition, duration: 

O s. 161 order, duration: 

Г] s 7436 delayed parole 

Special conditions on probation: 

5. 259 Driving Prohibition, duration: 

Mandatory Highway Traffic Act suspension upon conviction, duration 
Sex Offender Registry order, duration: 

s. 743.21 Non-Communication Order 

Victim surcharge 

Restitution, details. 

Forfeiture orders, details 

Fine in lieu of forfeiture (s. 462.37), details 

13. Other order(s), details 

Crown position on sentence after trial based upon information currently known to the Crown: 


on ke. wn = 


ч 
ооооооооо 


Comments: 


СЗА-17.28 (November 2019) 
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Form 18 
DESIGNATION OF COUNSEL 
ONTARIO (Criminal Code. section 650 01) 
SUPERIOR COURT OF JUSTICE 
Count Pike No. (f known] 
Segen 
BETWEEN: 
HIS MAJESTY THE KING 
. and - 
(npeciy namo of accused) 

1, , appoint ————— —— Ól 
as my retained counsel of record, 10 represent me and to take ай necessary steps before the Superior Court of Justice in my 
absence relating to charges of 


[] !designate my counsel (or counsel acting on his/her behalf) to appear for all proceedings where my attendance is not 
required by law or the direction of a judge of the Superior Court of Justice. 


or 
Г] | designate my counsel (or counsel acting on hiser behalf) to appear on my behalf on the following date: 


| undertake to remain in communication with my appointed counsel and to appear before the court on any date requested by 
the court, and | agree that notice of such date to my counsel is notice to me of that date. 


My current address is 
and my telephone number is . T undertake to advise my appointed counsel if | change either my 
address or telephone number. 


DATED а! , Ontario, on this day of ‚20 


Signature of Accused 
L , а barrister and solicitor, hereby accept the appointment of 
as his/her counsel of record, to fully represent the accused's 
interests, in the absence of the accused, in relation to charges of 


DATED а! , Ontario, on this day of ‚20 


CSR.630 0! pov. 1113) CIO 


COMBINED FORM 17 AND FORM 18-А126 


(FOR TORONTO ONLY) 


Page 77 of 134 
Rule 43 Extraordinary Remedies 


*** PLEASE DO NOT INCLUDE THIS INSTRUCTION PAGE WHEN FILING THIS FORM *** 
FORM INSTRUCTIONS 


This form has automatic features to minimize content that is not applicable to the case. 
Please follow these instructions in order to complete the form: 


INITIAL STEPS 
1. When you opened this file, Protective View may have appeared. Click on Enable Editing. 
О, PROTECTED VIEW Be caeeful—fes trom the internet con contain vises. Unless you reed to edi, ds saler to stay in Protected View, Ensbte т 


2. Security Warning may have appeared. Click on Enable Content. 
D SECURITY WARNING Some active content has been disabled. Click for more details. Enable Content 


FIELDS 


The following fields are the only editable regions in the form: 
1. Cis a regular Checkbox. 
Click on it to mark or clear an X. (Try it out.) Word Quse 


m Change hos document Contest n Dupayed ‹ 


2. ОМА is a Checkbox that toggles the 
visibility of information, — . . | |). | ^ ^ Fe dyan yee 
Click on it to hide sections of the text that are бе А ve вчи para heen варт ort art 
not needed in the case. — ео ваб 

3. If clicking on the | kl doesn't toggle the [аке of det com LL 
visibility of information, please go to MS word — Tane SN 
File-»Options-»Display to make sure “Hidden — еа « 


text" is unchecked. (see Fig on right) Mm [7 Hien wet ^ 


4. is a Text Field. Click on it to select the 
Text Field and try typing some text into it. 
These are always located at the beginning of a blank line. 
SAVING THIS FORM 
To save this form and retain its automatic features, you may click on Save Бипог or use shortcut 


Ctrl*S to save the document without changing its extension. To rename this form, you may use 
File/Save As, at the prompt to save as, please rename the form and do not change its extension. 


SHORTCUTS 
These shortcuts are strongly recommended as they simplify the task of filling out the form: 


• Tab - Move from field to field (useful for quick traversal) 
+ Ctrl*G - Show/Hide the fields’ shading (Try it out.) 

* Ctri+ Del - Delete Text Fields (for extra lines only) 

* Ctr +2 - Undo the previous action 


NOTE: The fields’ shading will not appear when the document is printed. 
= PLEASE DO NOT INCLUDE THIS INSTRUCTION PAGE WHEN FILING THIS FORM *** 
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COMBINED FORM 17 AND FORM 18-A1 


(Criminal Code, s. 625.1, Carmina! Proceedings fles, Rule 28) 


Court Fite No. (f known) 


NOTE. 1. This form must be completed in full in all cases, and signed by the assigned Crown counsel, or a Crown counsel 
authorized to bind the Crown, and by counsel of record for each accused person, before the first judicial pre-trial 
conference, unless otherwise ordered, or unless the accused has advised that he or she wil defintely be pleading guilty 
and the only issue to be addressed at the judicial pre-trial conference is sentence. 


2. Crown and Defence counsel are encouraged to discuss the issues to be addressed at the pre-trial conference in advance 
of the conference and to jointly file this form. 


3. Counsel must provide their position on each issue, and not indicate they “wil advise", or “not as yet”, etc. 


4. The Crown must complete this form electronically and-email it to the Defence counsel of record or, where there is по 
counsel of record, to the accused, not later than 10 days before the date scheduled for the pre-hearing conference, case 
supervision conference or case management conference. Once Defence counsel or the accused have completed the 
form, it should be emailed to the Crown and the trial co-ordinator's office (JUS-G-MAG-SCJ-Toronto Pre-Trials) no later 
than 5 days before the conference. 


If there is no етай available to either Defence counsel or the accused, it shall be filed in and either delivered or faxed to 
the Crown's office and the trial co-ordinator's office. The Crown will email а copy of their form to the trial co-ordinator, The 
electronic version from the Crown and a hard copy from the Defence counsel or accused wil be provided to the judge. 
Again, this should be done no later than 5 days before the conference, 


5. The joint form will be provided to the trial judge electronically. The judge will make their comments electronically on the 
joint form and provide a copy to Defence counsel or the accused. If any party changes the position taken on this form, 
they must provide written no$ce to the other party and the Superior Court Trial Office of the change in position as soon 
as they determine their position has changed, in addition to any notice required by the Rules. Where the change wil 
involve an additional application and/or will require more court time than determined at the pre-trial, counsel making the 
change shall arrange for a further judicial pre-trial conference forthwith. Failure to notify the other side and/or the Trial 
Office of апу application not indicated on this form will be a factor considered by the trial judge in determining whether 
the new position has prejudiced the other party, and whether any such application may proceed. 


6. The Crown's copy of the report must be accompanied by a brief synopsis of the allegations, including how the Crown 
proposes to prove the allegations. 


7. Section references in the form refer to the Cammal Code, unless otherwise indicated. 


B. Pre-trial conference reports (Form 17) and reports to the trial judge (Form 18-A1) are kept in the custody of the court 
and cannot be disclosed to anyone except as authorized by the Rules or by the court. 


REGINA 
“ve 
pect, same of accused) 
Summary of Charges: 
[1 Crown Report, prepared by: 
(0 SYNOPSIS ATTACHED 
[] Defence Report, prepared by: 
(Counsel for: , if multiple accused.) 
Have counsel discussed the issues raised in this form after the committal for trial? 


О Yes Ом 


CSR- 17-38 (September 2021) 
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Pre-trial Judge: 

Date: 

Is a further pre-trial recommended? Yes O No 0 

Should a Rule 29 Case Supervision judge be appointed? Yes О) No Г] 
Shouki a s. 551.1 Case Manz 


RIAL READIN 
Challenge for Cause [ ] 


Presumptive Ceiling (30 months from date first information | sworn);_ 
Net (including defence delay and dela 


FILINGS: 
Date Per Rules Issue 


OTHER ISSUES TO BE ADDRESSED BEFORE TRIAL: 
Date Issue 


CSR-17.28 (September 202 1) 
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Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 
(Criminal Code. в. 425.1. 

Comins! Proceedings utes, Rule 28) 
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Page 4 

Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 
Code. ь 625 1. 


(Ermina 
Corre Procendings Rises. Rule 28) 


1, Chronology 
(а) Date(s) of offence(s): 
(b) Date of arrest: 
(c) Date Information sworn: 
(d) Date of сотта! for trial or, й a direct Indictment under s. 577, date Indictment preferred: 
(e) Date indictment filed: 


The Jordan presumptive ceiling date (30 months from the date the 
(f initial information was sworn): 


The Jordan date (defence delay and/or exceptional circumstances 
(9) time added to the presumptive ceiling date) 


2. Form of judicial interim release 


(а) Is the accused detained in custody on thisthese charges? О vs О No 

(b) Is the accused detained in custody on апу other charges? О ves О No 
3. Preliminary inquiry 

О tenth COs Wea [] Discovery Length 


O Direct Indictment 
Transcript(s) available: O ves [] м Date ordered: 


4. Disclosure 
Complete: Crown [Yves О No Defence [] Yes O No 
(a) Outstanding issues: 
(b) Lost/destroyed: 
(c) Whhhekt/delayed: 
(d) How outstanding issues to be addressed 
5. Mode of trial 
(а) Current Election; — [] Judge and jury Г] Judge alone 
() Wil there be a re-election to be tried by: D] Judge andjury [] Judge alone 
(@ 5 there any prospect of a re-election? C) Yes C) No 
(8) Wil the Crown consent? D ves О No 


(v) Additional comments regarding re-elections: 


(b) Challenge for cause: E ves © No 
(à Paks O ve © No 
Standard Parks question D ves D No 
Modified Parks question D ves O м 
If modified, proposed question: 


J `5 Comments on Question: 


(i) Publicity D ves © No 
(8) Other (please specify): 


CSR-17-28 (September 2021) 
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Page 5 
Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 

{Criminal Codi. ъ 625 1. 


Corre Русе йа, Rude 28) 


(iv) WII there be an application by the accused or Crown under s. 640 (2) for an order excluding all jurors, 
swom and unsworn, from the courtroom until й is determined whether the ground of challenge is true? 


Crown: О vs О No Defence: O ves О No 
If yes, please specify: 
(v) Does the Crown consen to the application for challenge for cause noted above? 
О ve © No 
Comments: — 
(vi) Does the other party consent to the application under s. 640(2) for exclusion of jurors? 
D ves [] No 
Comments: 


(và) Will there be an appScation for the judge to select substitute or aRernate jurors under s. 631(2.1) to attend 
at the commencement of the presentation of evidence and to be excused at that time if they are not 
required pursuant to $. 642.1(2)? 


O ve О No 
(vw) Does the other party consent to the order? 
О ves О No 
Comments: 
(x) Will there be an application for the judge to direct that 1 or 2 additional jurors be sworn under s. 631(2 2) so 
that 13 or 14 jurors hear the evidence? 


Crown: О vs © No Defence: O Yes O No 
(x) Wili there be a request under s. 631(3.1) for the judge to order the names and numbers of jury panel 
members to be called out in court? 
Crown: О Yes © No Defence: O Yes O No 
(c) Does the Crown or defence intend to bring any procedural or substantive applications in regards to the standby 
provision іп $633? 
Crown: D ves O No Defence: O ves O No 


Please specify the nature of the application: 


(d) Does the accused have or intend to seek an order under s, 530 that his/her trial be heki in the official language of 
Canada that is the language of the accused or, if the circumstances warrant, in both official languages? 


[ ves O No 

() уе, please specify which official language — [] French O English О Both 
(i) ^ Does the Crown oppose or dispute the order? C] Yes O No 

(M) ^f opposed, how does the Defence intend to establish the evidentiary basis for the application(s)? 


(i) Does the Crown oppose the proposed method of introducing the evidence? О ves О No 
(e)  Counsels' Comments: 


(0 | Comments and judge's directions and recommendations re timing of application(s), filing requirements and 
evidentiary basis, including whether applications(s) should be heard before the trial date: 


6. Overview of s. 11(b) Charter status 


(a) Has there been any defence delay (as described іп R. v. Jordan) to date? 
Crown О vs © No 
CSR-17-28 (September 2021) 
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Page 6 


Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 
{Criminal Сод». v. 625.1. 
Crey Procesos Fules, Rule 28) 
If yes, please specify, including length of time: 
Defence О vs O м 
И different from Crown please specify- 
(b) Have there been any exceptional circumstances (as described in R. v, Jordan) to date? 
Crown О vs © м 
M yes, please specify, including length of time: 
Defence О ves © No 
И different from Crown please specify: 
(c) Counsel's Net Jordan Date: 
b] Crown: — 
i") Defence. — — 
iii) Judge's revised estimated Jordan date taking into account delay due to 
defence/exceptional circumstances: 


(d) ves the Defence intend to bring a stay application for a s. 11(b) Charter breach? Oves Омо 
(e) Does ейһег party intend to rely on evidence other than written materials on the application? 
Crown: Г] ves [] No Defence: [] Yes [] No 
If yes, please provide details 
(f 5 counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 


Crown: О vs О No Defence. O Yes O No 
Has the judge made an order dispensing with factums/written argument? Yes Г] No Г] 
(0) Time estimate for application: Evidence Argument 
Crown Crown 
Defence  Омепсе 


(п)  Counsels' Comments: 
LU] 


Comments and judge's additional directions and recommendations re timing of application(s), filing requirements 
and evidentiary basis, including whether applications(s) shoukd be heard earlier than 60 days before the trial 
date: 


O N/A 
7.  Pre-trial motions on the Indictment 


(а) Quash committal for trial О ves О No 
(b) Quash indictment D ves [] No 
(c) Quash a count(s) in indictment: 

(0 relying on s. 581(1) О vs О No 

(i) relying on s. 581(3) О ve О No 
(d) Sewer count(s) in indictment О ves О No 
(e) Sever accused О ve © No 
(0 Particulars О ves © No 
(g) Change of venue О ves О No 
(h) Amendment(s) О ves О No 


CSR-17:28 (September 2021) 
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Page 7 

Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 
Code. s 625 1. 


{Слатыта 
Crena Procordia Ruses. Rule 28) 


Comments and judge's additional directions and recommendations re timing of application(s), filing requirements 
and evidentiary basis, including whether applications(s) should be heard earlier than 60 days before the trial date: 


CROWN PRE-TRIAL APPLICATIONS 


O N/A 


8$, Statements of the accused 


(а) 


(b) 


(o) 


Is the Crown seeking to obtain rulings as to the admissibility of Statements to Persons in authority? 
D ves [] No 
Brief summary of important contents of the statement(s): 


Is the Crown seeking to introduce the statement? О ves О No 
Is the Crown seeking only a ruling as to admissibilty? [1 Yes O No 
Does the Defence contest admissibaity? ©] Yes O No 

Brief summary of Defence position: 


Form of statement: O Оа © Witten O Audiotaped D] vkteotaped 
If the statement is audio or video taped, is there a transcript? [7] Yes O No 

If no transcript is available, will the Crown provide one in advance of trial? D ves О No 
Date transcript to be made available: 


Length of statement(s) (minutes/hours for 
audio/videos to be played, and/or 
transcript length, if applicable): 


Application required? D ves OO No 


Application issues: Crown Defence 
recipient as а person in authority О vs ©) No О ves O No 
voluntariness О vs О No O Yes О No 
Charter, $. 10 (a) D ves О No O ves О No 
Charter, s. 10 (b) O vs © No O Yes О No 
Charter, s. 7 О vs © No О ves Q No 

Number of witnesses to be called on application: Crown Defence 

Is counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 

Crown: О ves О No Defence: O ves © No 

Has the judge made an order dispensing with factums/written argument? ves O No O 


if the statement application involves voluntariness and Charter issues has the pre-trial judge made an order 
directing the defence to Ме first on the Charter 5) and the Crown responds on the Charter issue(s) and 
includes their voluntariness submissions? Yes O No 0 


Judge's direction re time limits on oral submissions: Crown Defence 

Time estimate for application: Evxdence Argument 
Crown Crown 
Defence Defence 


CSR-17-28 (September 2021) 
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(м) 


ONA 
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Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 
Code. ь 625 1. 


(Ormia 
Corre Proceadings Rusos. Rule 28) 


If there is more than one issue to be determined with regards to admissibility, do counsel agree that a blended 
application is appropriate? 

Crown: О ys О No Defence: Г] Yes O No 
Counsels' Comments 
Comments and judge's directions and recommendations re timing of application(s), filing requirements and 
evidentiary basis, including whether application(s) should be heard before the trial date: 


Judge's time estimate for application (taking into account time limit for oral submissions): 


Evidence 
Argument 


9. Other disreputable conduct evidence, including similar fact 


(a) 


(b) 


(с) 


(п) 


Is the Crown seeking to introduce prior disreputable conduct evidence, relying on incidents not covered by the 
indictment? 


O ves О No 
Nature of Evidence: 


Does the Crown seek to have admissibiity determined at a time other than as a pre-trial application? 
D ve О No 


If so, when does the Crown wish to have the application heard? 
Does the Defence contest admissibility? D ves О No 


If so, please summarize the Defence position: 
How does the Crown propose to introduce the evidence on the application? 


Agreed statement of 
() facts D vs (No 
(i) Witness statements D ves О No 
(ii) Transcripts O ves О No 
(iv) Viva voce evidence О ys © No 
(v) Other 


Does the Defence consent to the manner proposed for introducing the evidence on the application? 

D ves [] No 

Is the Crown seeking to rely on disreputable conduct evidence, relying only on the counts in the indictment? 
О ve O No 

(i) 1s counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 


Crown О ves О No Defence [7] Yes D No 
(1) Has the judge made an order dispensing with factums/written argument? Yes O Мо O 
Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 


Counsels' Comments: 


CSR-17-28 (September 2021) 
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Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 

{Criminal Code. v. 625 1. 


МЕ... Rug 38 


(m) Judge's direction re time limits on oral submissions: 
Crown 
Defence 


(п) Judge's time estimate for application (taking into account time limit for oral submissions): 
Evidence 
Argument 


(0) Movet ел visco үи tarium seriem Dx, Boi omoi s MN 
evidentiary basis, including whether applications(s) should be heard before the trial 


D N/A 
10.1 Hearsay evidence 


(а) Does the Crown seek to introduce any evidence relying upon а common law exception to the hearsay rule? 
D vs O No 
(b) Иво, what is the nature of the evidence? 


(c) What is the common law exception upon which the Crown relies? (e.g. dying declaration, spontaneous 
exclamation, declarations in furtherance of common unlawful design): 


(d) Does the Defence contest admissibility? D Yes OO No 
(e) Мо, please summarize the Defence position: 
( How does the Crown propose to introduce the evidence on the application? 


() Agreed statement of facts [] Yes [] No 
(€) \\йпе55 statements O ves O No 
(i) Transcripts O ves O No 
(iv) Viva voce evidence О vs О No 
(v) Other 
(g) Doesthe Defence consent to the manner proposed for introducing the evidence on the application? 
О vs О No 
M) (0 15 counsel asking that the pre-trial judge make an order dispensing with factums/wntten argument? 
Crown D Yes О No Defence [7] Yes O No 
(ii) Has the judge made an order dispensing with factums/written argument? Yes] NoD 
(0 Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 


(9) Counsels' Comments: 

w Judge's direction re time limits on oral submissions: 
Crown 
Defence 
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Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 

{Criminal Codi. v. 625 1. 


Crena Proceadings Flea, Rude 28) 


(0 Judge's time estimate for application (taking into account time limit for oral submissions): 


Evidence 
Argument 


(m) Comments and judge's directions and recommendations ге timing of application(s), Uno we 


D N/A 


evidentiary basis, including whether applications(s) should be heard before the trial date 


10.2 Principled Exception to the Hearsay Rule 


(a) 


(0) 


(е) 


(9) 


(m 


Does the Crown seek to introduce any evidence relying upon the principled exception to the hearsay rule? 
D vs О No 
M so, what is the nature of the evidence? 


Does the Defence contest admissibaity? (О ves (О No 
И yes, does the Defence contest: necessity О ves О No 

reliabáty O Yes О No 

prejudicial effect/probative value О ves О No 
How does the Crown propose to introduce the evidence on the application? 


() Agreed statement of facis [] Yes O No 
(8) Waness statements О vs О No 
(8) Transcripts О vs О No 
(iv) Viva voce evidence O vs О No 
(v) Other 


Does the Defence consent to the manner proposed for introducing the evidence on the application? 
D ve О No 
@ 15 counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 


Crown О Yes О No Defence (О ves О No 
(ii) Has the judge made an order dispensing with factums/written argument? Yes O) NoD 
Time estimate for application: Evidence Argument 
Crown: Crown: 
Defence: Defence: 


(à Counsels’ Comments: 
() Judge's direction re time limits on oral submissions: 


Crown- 
Defence: 


(к) Judge's time estimate for application (taking into account time limit for oral submissions): 


Evidence: 
Argument: 


CSR-17-28 (September 2021) 


0 


D N/A 


Page 87 of 134 
Rule 43 Extraordinary Remedies 


Page 11 

Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 
Code. ь 625 1. 


(Corminas 
Crena Process Fules, Rude 28) 


Comments and judge's directions and recommendations re timing of application(s), filing requirements and 
evidentiary basis, including whether applications(s) should be heard before the trial date: 


11. After the fact conduct evidence (presumptively admissible under Rule 31.01(b)) 


б) 


© 


(т) 


D NA 


Does the Crown intend to tender any evidence of after the fact conduct by the accused? O Yes О No 
If so. what is the nature of the evidence? 


Does the Defence agree the evidence is admissible, with its potential П ves O No 
use to be determined based on submissions at the end of the trial? 


Is the Defence seeking to have this evidence excluded? D ves П No 
If so, please summarize the Defence position: 

If $0, how does the Defence propose to introduce the evidence on the application to exclude? 
(00 Agreed statement of facts D ves О No 


(84) Witness statements О ves О No 
(i) Transcripts О ves О No 
() Viva voce evidence О ve О No 
(v) Other 


Does the Crown consent to the manner proposed for introducing the evidence on the application? 
D ves O No 
(i) ts counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 


Crown O vs О No Defence [7] ves O No 
(ii) Has the judge made an order dispensing with factums/written argument? Yes O мо 0 
Time estimate for application: Evidence Argument 
Crown: Crown: 
Defence: Defence: 


Counsels' Comments: 
Judge's direction re time limits on oral submissions: 
Crown: 
Defence: 


Judge's time estimate for application (laking into account time limit for oral submissions): 


Evidence; 
Argument: 


Comments and judge's directions and recommendations re timing of application(s), filing requirements and 
evidentiary basis, including whether applications(s) should be heard before the trial date: 


12. Intercepted private communications 


(a) 


Does the Crown seek to introduce wiretap evidence? (C) Yes О No 
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(h) 


© 


3 


(т) 


ОМА 
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Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 
Code. & 625 1. 


(Ermina 
Corr Proceadings Fuses, Rule 28) 


Brief overview of evidence: 


Does the Defence require an application to determine admissibitty?  [] Yes O No 
Brief overview of Defence postion: 


Authorization: (С) consent, s. 184.2 Г) authorization, s. 186 
Other 

Issue to be Migated- — [] facial validity O sub-facial validity 
Other 


Will the Defence apply for leave to cross-examine the affiant or sud-affiants? [C] Yes О No 
If yes, please specify, including basis upon which application will be brought 


(i) Is counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 


Crown D vs О No Defence  [] Yes О No 
(ii) Has the judge made an order dispensing with factums/written argument? Yes] NoD 
Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 


Counsels' Comments: 
Judge's direction re time limits on oral submissions: 
Crown: 
Defence: 
Judge's time estimate for application (taking into account time limit for oral submissions): 
Evidence: 
Argument: 


Comments and judge's directions and recommendations re timing of application(s), filing requirements and 
evidentiary basis, including whether applications(s) shoukd be heard before the trial date: 


13. Other legal issues requiring rulings anticipated by the Crown: 


(a) 


(b) 


(c) 


( 

(9) 

(в) 

Does the Defence contest the rusng(s) sought? © Oys О No 
(à [үе О No 
w Oye О No 


И contested, position of the Defence 
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Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 
{Criminal Сод». v. 625.1. 
Comin! Proceedings Rules, Rule 28) 
(d) Time estimate for application(s): Evidence Argument 
Crown Crown 
Defence Defence 
(e) Counsels' Comments 
(f Judge's direction re time limits on oral submissions: 
(9 Crown Defence 
(8 | Crown Defence 
(ш) Crown Defence 
(9) Judge's time estimates for applications (taking into account time limit for oral submissions): 
() Evidence Argument 
(9 Evidence Argument 
(8) Evidence Argument 


(h) Hasthe judge made an order requiring or dispensing with factums/written argument? Yes O — No] 


() Comments and judge's directions and recommendations re timing of application(s), filing requirements and 
evidentiary basis, including whether applications(s) should be heard before the trial date: 


APPLICATIONS BY EITHER PARTY 


O N/A 
14. Competency of witnesses 
(a) Does the Crown/Defence intend to call any witness who is under the age of 14? 


Crown O ves © No Defence O ves O No 
(b) Does the Crown/Defence intend to challenge the capacity of any witness on the basis of mental capacity? 
Crown О ves О No Defence  [] Yes [ No 


(с) Name of witness, and basis of challenge: 


(d) Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 
(e)  Counsels' Comments: 
Judge's direction re time limits on oral submissions: 
Crown 
Defence 
(9) Judge's time estimate for application (taking into account time limit for oral submissions): 
Evidence 
Argument 


(h) Comments and judge's directions and recommendations re timing of application(s), filing requirements and 
evidentiary basis, including whether applications(s) should be heard before the trial date: 


15. Manner іп which evidence is to be introduced 
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О wa 
15.1 Audio and video conferences and links: 
à) Does the Crown or Defence seek to have any witness’ evidence Crown Defence 
introduced: 
i —byaudioconference or videoconference, under $. 714.1 = Oys Ом С ves С No 
witness in Canada 
If yes, please specify: Audioconterence: С) Video Conference: O 
i) by videoconference under s. 714.2,- witness outside Canada. О Yes Омо С ves С No 
ü) ^ by audioconference under s. 714.3 – witness outside Dves Ом С ves С No 
Canada. 
i) by videotaped evidence, under s. 715.1 O Yes Ом C Yes C No 
v) by closed circuit link or behind screen under s. 486.2 [ves Ом C ves С мо 


b) 
©) 


(e) 


(a) 


h) 


О N/A 


If yes, please specify: Closed circuit: C] Behind screen: 0 


Basis upon which the applicant seeks to have the ruling made: 
Does the opposing party consent to the admissibility of the evidence in the manner proposed? 
О vs O м 


SAN cano m тМе Evidence Anument 
Crown: 
Defence: 
Counsels' Comments: 
If any issue opposed, judge's direction re time limits on oral submissions: 
Crown: 
Defence: 
Judge's time estimate for application (taking imo account time limit for oral submissions): 
Evidence: 
Argument: 


Has the judge made an order requiring or dispensing with factums/written argument? Yes Г] No O 
Mf yes, provide details: 


Comments and judge's directions and recommendations re timing of application(s), filing requirements and 
evidentiary basis, including whether applications(s) should be heard before the trial date: 


152 Reading-in evidence 


a) 


Previously taken under s.715 
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Crown Оте О м Defence О Yes О No 
b) Previously taken of a police officer under, s. 715.01. 
Crown O ves О No Defence О Yes [J No 
€) Does the opposing party consent to the admissibility of the evidence in the manner proposed? 
D ve O No 
d) Мапу issue contested, estimated time for: Evidence Argument 
Crown 
Defence 
(e) Counsels' Comments: 
( Hany issue opposed, judge's direction re time limits on oral submissions: 
Crown 
Defence 
0) Judge's time estimate for application (taking into account time limit for oral submissions): 
Evidence 
Argument 


e) Has the judge made an order requiring or dispensing with factums/written argument? Yes [7] No O 


If yes, provide details: 


(0 Comments and judge's directions and recommendations re timing of application(s), filing requirements and 
evidentiary basis, including whether applications(s) should be heard before the trial date: 


О N/A 
15.3 Affidavit and Certificate Evidence: 


а) Does either party intend to file affkiava evidence? 
Crown (CD) Yes О No Defence О ves О0О No 


If yes, please specify and authority relied upon: 


b) Does any party intend to file certificate evidence? 


Crown O Yves О No Defence O Yes O No 
If yes. specify and relied ~ 
с) VW the other party seek leave to have the witness testify? 
соп Оте ( No Defence О Yes O No 
d) Does the opposing party consent to the admissibility of the evidence in the manner proposed? 
О ves О No 
e) = if any issue contested, estimated time for. Evidence Argument 
Crown: 
Defence- 
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(9) If any issue opposed, judge's direction re time limits on oral submissions: 
Crown: 
Defence: 
m Judge's time estimate for application (taking into account time limit for oral submissions): 
Evidence: 
Argument: 
® Has the judge made an order requiring or dispensing with factums/written argument? Yes [Г] No O 


If yes, provide details: 
() Comments and judge's directions and recommendations re timing of application(s). filing requirements and 
evidentiary basis, including whether applications(s) should be heard before the trial date: 


Ома 
154 Appointment of Counsel to cross-examine: 


Will the Crown or any witness apply for an order under s. 486.3, appointing counsel to cross-examine а 
а) мпеѕѕ(еѕ), if the accused is not represented by counsel? 


D vs [] No 
b) Does the accused contest the order? 
О vs ©) м 


с) ре accused contests the order: 

à Are either party seeking an order dispensing with factums? C] Yes Г] No 

W) Pre-trial judge's direction re time limits on oral submissions: 

й) Pre-trial judge's directions re: filing deadlines and date for hearing of the application: 
(d) Counsels' Comments: 


(e) Comments and judge's directions and recommendations re timing of application(s), i requirements and 
evidentiary basis, including whether applications(s) should be heard before the trial date 


LJ N/A 
155 Use of PowerPoints: 


а) М counsel or their witnesses use any PowerPoint presentations or other visual akts? 
Crown O yes О No Defence О Yes О No 
Please Specify: 
Directions: 


D N/A 
16. Support person 
(а) Wall any Crown witness require а support person C) dog C). under s. 486.1(1)? 
(b) Details: 
CSR-17.28 (September 2021) 
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Will any Crown witness require a support person CY dog C) , under s. 486.1(2)? 

Details: 

Does the Defence oppose the order(s)? CO Yes (О No 

If yes, basis upon which opposed: 

If opposed, estimated time for: Evilence Argument 
Crown Crown 
Defence Defence 

Counsels' Comments: 

If any issue opposed, judge's direction re time limits on oral submissions: 

Crown: 

Defence: 

Judge's time estimate for application (taking into account time limit for oral submissions): 

Evidence: 

Argument: 

Has the judge made an order requiring factums/written argument? Yes [7] No [7] 


Comments and judge s directions and recommendations re timing of application(s). filing requirements and 
evidentiary basis, including whether applicabons(s) should be heard before the trial date: 


17. Publication Bans/Deferred Publication Orders 


(а) 


(9) 
h) 


( 


Does the Crown seek an order under s. 486.4 or 486.5 banning the publication of a complainant's/witness's identity? 
О ves Q No 

Is the publication ban Г] Mandatory on request O Discretionary 

If the publication ban is discretionary, does the Defence oppose the order? O Yes O No 

Were any publication bans or deferred publication orders made in the Ontario Court of Justice? 

О ves О No 


If yes, please specify: 
Does either party seek other publication bans or deferred publication orders? 
Crown D vs [No Defence (О Yes О No 


M à discretionary publication ban is being sought, provide details of the order sought, how media to be notified, 
timing of hearing, time estimate for hearing: 


Does the other party oppose the application? D ves О No 

If order/application opposed, estimated time for: Evidence Argument 
Crown Crown 
Defence Defence 


Counsels' Comments: 
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МЕ... 


If opposed, judge's direction re time limits on oral submissions: 
Crown 
Defence 


Judge's time estimate for application (taking into account time limit for oral submissions): 


) Evidence 


0 
(m) 


D N/A 


Argument 
Has the judge made an order requiring factums/written argument? Yes C] No O 


Comments and judge's directions and recommendations re timing of application(s), filing requirements and 
evidentiary basis, including whether applications(s) should be heard before the trial date: 


18. Privilege issues 


(a) 
t) 
(©) 
(9) 


(е) 


(9) 


(№ 


0 
@ 


Will the Crown be raising issues of privilege? D vs О No 
Will the Defence be raising issues of privilege? О ves O No 


If yes, please specify the nature of evidence and issue of privilege: 
Basis upon which the party seeking admission of the evidence relies: 


How does the party claiming privilege seek to introduce the evidence on the application? 


() Agreed statement of facts D ves D No 
(i) Witness statements D ves O No 
(i) Transcripts О ves оО No 
(iv) Viva voce evidence D ves O No 
(v) Other 


Does the other party consent to the manner proposed for introducing the evidence on the application? 
D vs О No 
(7) 15 counsel asking that the pre-trial judge make an order dispensing with factums/wntten argument? 


Crown О vs О No Defence O Yes О м 

(i) Has the judge made an order dispensing with factums/written argument? Yes О No O 

Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 

Counsels' Comments: 

Judge's direction re time limits on oral submissions: 

Crown: 

Defence: 


CSR. 17-28 (September 2021) 


Page 95 of 134 
Rule 43 Extraordinary Remedies 


Page 19 

Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 
Code. ъ 625.1. 


(Ormia 
Corr Proceadings Aides, Rule 28) 


w Judge's time estimate for application (takòng into account time limit for oral submissions): 
Evidence: 
Argument; 


® Comments and judge's directions and recommendations re timing of application(s), filing requirements and 
evidentiary basis, including whether applications(s) should be heard before the trial date: 


DEFENCE PRE-TRIAL APPLICATIONS 


D N/A 
19. Challenge to Legislation 
(а) Specifics of challenge: 


(b) Does the Crown oppose the application? О ves O No 
(c) When does the accused seek to have the challenge determined: 

D] On a pre-trial motion C) 

i) At the conclusion of the evidence C] 


iii) Other O 
Please Specity 
(d) Does either party intend to rely on evidence other than written materials? 
Crown О ves О No Defence [7] Yes [а No 


Wf yes, please provide details 
(е) (ў 15 counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 


Crown D Yes О No Defence (О Yes О No 
(ii) Has the judge made an order dispensing with factums/written argument? Yes C] No Г] 
( Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 


(0) Counsels' Comments: 
Judge's direction re time limits on oral submissions: 
) Crown: 
Defence- 


@ Judge's time estimate for application (laking into account time limit for oral submissions): 
Evidence: 
Argument: 


Comments and pre-trial judge's directions and recommendations re timing of application(s), fing 
requirements and evidentiary basis, including whether applications(s) should be heard before the trial date: 


О N/A 
20. Applications to stay proceedings (other than s. 11(b)), based upon: 
(а) O Abuse of process [Г] Charter breach, s. 7 Г] Entrapment (after finding of guilt) 
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Other: NN 
(b) Overview of Defence position; 


(c) Overview of Crown position: 


(d) Does either party intend to rely on evidence other than written materials? 
Crown О vs О No Defence [7] Yes O No 
If yes, please provide details 
(e) (D 15 counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 


Crown D vs © No Defence [7] Yes O No 
(ii) Has the judge made an order dispensing with factums/written argument? Yes C) No Г] 
( Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 


(9) Counsels" Comments: 

(h) Judge's direction re time Emäs on oral submissions: 
Crown: 
Defence: 


() Judge's time estimate for application (taking into account time limi for oral submissions): 
Evidence: 
Argument: 


M Comments and pre-trial judge's directions and recommendations re timing of application(s), filing 
requirements and evidentiary basis, including whether applications(s) should be heard before the trial date: 


О N/A 
21. Applications to exclude evidence other than a statement based upon Charter, s. 24(2) alleging breaches of: 
(a) O Charter,s.7 


O Charter,s.8 (C) warrantiesssearch (О) searchwarrant (О) Order D] authorization 
Issue: Г] facial validity O sub-tacial validity O execution 
О other. 
O Charter. s. 9 
O Other 
(b) Defence position(s) regarding nature of breach and evidence sought to be excluded: 
() Appl di: 
(10 Appl. #2: 
(i) Appl. #3: 
(c) Crown position(s) regarding nature of breach and evidence sought to be excluded: 
(7 Appt #1: 
(10 Appl. #2: 
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(i) Appl. #3: 

(d) if more than one application, do counsel agree the applications can be heard in a combined application? 
Crown D ves О No Defence O Yes О No 

Comments: 


(e) Will the Defence apply for leave to cross-examine the affiant or sub-affiants? О vs © No 
If yes, please specify, including basis upon which application will be brought 


(f) How does the Defence propose to introduce the evidenoe on the application? 


() Agreed statement of fads O Yes (О No 
(i) Witness statements D ves O No 
(8) Transcripts O ves O No 
(i) Viva voce evidence О Yves О No 
(v) Other 
(9g) Does the Crown consent to the manner proposed for introducing the evidence on the application? 
D ves О No 
(h) (1) 6 counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 
Crown О ves О No Defence [7] Yes Q No 
(ii) Has the judge made an order dispensing with factums/written argument? Yes O No O 
() Time estimate for application(s): Evidence Argument 
Crown Crown 
Defence Defence 


() Counsels’ Comments: 
(к) Judge's direction re time limits on oral submissions: 


Appl #1) Crown Defence 
Appl #2) Crown Defence 
Appl #3) Crown Defence 
M Time estimates for applications (taking into account time limit for oral submissions): 
Appl #1) Evidence Argument 
Appl #2) Evidence Argument 
Appl #3) Evidence Argument 


(m) Comments and judge's directions and recommendations re timing of application(s), filing requirements and 
evidentiary basis, including whether applications(s) should be heard before the trial date: 


D N/A 
22. Third Party Records Applications: s. 278; s. 278.92; s. 278.93; s. 278.94 
By crow: O Yes O No By Defence: О Yes O No 
(a) Relying upon: Mils. $. 278.2 Г] Yes [] No 
O'Connor O vs О м 
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Records in 
Possession of 
Accused O Yes O No 
(b) Nature of records and position of the Applicant: 
(с) Position of other party: 
(d) Should the application be heard in advance of trial? 
О ves О м 
(e) Does either party intend to rely on evidence other than written material? 
Crown O ves О No Defence (О) Yes Q No 
If yes, please provide details 
(f Аге counsel requesting an order that dispensing with factums? 
Crown D ve © No Defence [7] Yes O No 


(д) Counsets' Comments: 
(h) Has the judge made an order dispensing with factums/written argument? Yes О No O 


0 Judge's comments and directions regarding timing of the two-part application, filing requirements and 
evidentiary basis (The applications are to be served at least 60 days before the hearing unless a judge orders 
otherwise): 


D N/A 
Evidence of the Complainant's Other Sexual Activity (includes amy communication for a sexual purpose or 
23. whose content is sexual) — s. 276; s. 278.93; s. 278.94; common law: 
Crown at common law: Yes No 
By the defence: Yes No 


If yes, please specify basis of application: 
(a) Nature of evidence: 


(c) Dates for fing material: 
(d) How does the app&cant(s) propose to introduce the evidence on the application? 


@  Agreedstatementoffacts О Yes О No 
(i) | Witness statements О yes O No 
(i) ^ Transcripts D vs O No 
(м) Viva voce evidence O vs © No 
() Other 
(e) Does the other party consent to the manner proposed for the introduction of evidence? 
О ves O No 
(0  ()Are counsel requesting an order dispensing with factums? 
Crown D ves О No Defence [7] Yes O No 


(8) Has the judge made an order dispensing with factums/written argument? Yes О No O 
ig) Counsels' Comments: 
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(h) Judge's comments and directions regarding timing of the two-part application, filing requirements and 
evidentiary basis (The applications are to be served at least 7 days before the hearing unless a judge orders 
otherwise): 


O N/A 
24. Evidence of other suspects 
(а) Nature of evidence: 


(b) Does the Crown contest admissibility? О vs ©) No 
(c) How does the Defence propose to introduce evidence on application? 
() Agreed statement of facts D Yes О No 
(49) Witness statements О ve © No 
(if) Transcripts О ves © No 
(iv) Viva voce evidence D ves О No 
(v) Other 
(d) Does the Crown consent to the manner proposed for introducing the evidence on the application? 
O vs [] No 
(e) (i) 15 counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 
Crown О ves © No Defence  [] Yes Q No 
(ii) Has the judge made an order dispensing with factums/written argument? Yes C) мо O 
(0 Time estimate for application: Evidence Argurent 
Crown Crown 
Defence Defence 


(g) Counsels' Comments: 
(h) Judge's direction re time limits on oral submissions- 
Crown: 
Defence: 
() Judge's time estimate for application (taking into account time limit for oral submissions): 
Evidence: 
Argument: 


@ Comments and pre-trial judge's directions and recommendations ге timing of application(s), fing 
requirements and evidentiary basis, including whether applications(s) should be heard before the trial date: 


LJ N/A 
25. Character of victim 
(а) Nature of evidence: 


(b) Does the Crown contest admissibility? O ves О No 
(c) How does the Defence propose to introduce evidence on application? 
CSR: 17-28 (September 2021) 
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(d) Does the Crown consent to the manner proposed for introducing the evidence on the application? 


O ves © No 


(e) (0 15 counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 


Crown D ves О No 


Defence (О Yes 


O No 


(ii) Has the judge made an order dispensing with factums/written argument? Yes C) No O 


(7 Time estimate for application: Evidence 


Crown 
Defence 
(g) Counsels' Comments: 
() Judge's direction re time limits on oral submissions: 
Crown: 
Defence: 


Argument 
Crown 


Defence 


(0 Judge's time estimate for application (taking into account time limit for oral submissions): 


Evidence: 
Argument: 


() Comments and judge's directions and recommendations re timing of application(s), filing requirements and 
evidentiary basis, including whether applications(s) should be heard before the trial date: 


D N/A 
26. Otherlegal issues requiring rulings anticipated by the Defence 


(ә) Q0 
@ 


(b) Does the Crown contest the nuling(s) sought? Ф О Yes 
@ Охе 
@ О yes 
| if contested, position of the Crown 
(d) Time estimate for appication(s): Evidence 
Crown 
Defence 


|  Counsels' Comments: 
© Judge's direction re time limits on oral submissions: 
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ў Crown Defence 
5) Crown Defence 
=) Crown Defence 
(0) Time estimates for applications (taking into account time limit for oral submissions): 
D] Evidence Argument 
0] Evidence Argument 
ë) X Evidence Argument 


(п) Has the judge made an order requiring/dispensing with factums/written argument? Yes О No O 


— HE —— eminem 
evidentiary basis, including whether applications(s) should be heard before the tria 


27. Expert witnesses 


О N/A 

27.1. Crown witnesses 
(a) Does the Crown intend to call expert witnesses? D ves О м 
(b) Field(s) of expertise: 


(c) Issues upon which the evidence will be introduced: 


(d) Does the Defence contest the admissibility of the expert evidence? [] Yes O No 
(e) Basis upon which admissibility of evidence contested: 


Г] legal relevance [ÀJ absence of an exclusionary rule 
O !ogical relevance O expert's qualifications 
0 necessity in assisting trier of fact 
O Other 
(0 (0 is counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 
Crown D Yes О No Defence (О) Yes D No 
(ii) Has the judge made an order dispensing with factums/written argument? Yes О No O 
(0) Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 


(h) Counsels' Comments: 
Judge's direction re time limits on oral submissions: 
Crown: 
Defence: 
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(р Judge's time estimate for application (Laking into account time limit for oral submissions): 
Evidence: 
Argument: 
Comments and judge's directions and recommendations re timing of application(s), filing requirements 
and evidentiary basis, including whether applications(s) shouki be heard before the trial date: 
O N/A 
27.2 Defence witnesses 
(а) Does the Defence intend to call expert witnesses? O ves o No 
(b) Field(s) of expertise: 
(c) Issues upon which the evidence will be introduced: 
(d) Does the Crown contest the admissibility of the expen evidence? O ves О No 
(e) Basis upon which admissibility of evidence contested: 
Г] legal relevance O necessity in assisting trier of fact 
D] logical relevance Г] absence of an exclusionary rule 
D] expert's qualifications O other 
( (0 ls counsel asking that the pre-trial judge make an order dispensing with factums/written argument? 
Crown О Yes О No Defence (О) Yes O No 
(ii) Has the judge made an order dispensing with factums/written argument? Yes [7] No Г] 
(g) Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 
Judge's direction re time limits on oral submissions: 
) Crown: 
Defence: 
Judge's time estimate for application (taking into account time limit for oral submissions): 
Evidence: 
Argument: 


M Counsels' Comments: 


(к) "n M daca prea filing requirements 
and evidentiary basis, including whether app&cations(s) Shoukt be heard before the trial date: 


28. Position of accused in court 
(a) Will there be an application to have the accused sit at counsel table? 0 ves O No 
(b) Ooes the Crown consent? О ves O No 
(c) lfopposed, what is the nature of the evidence relied upon? 
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(d) Time estimate for application: Evidence Argument 
Crown — .. Crown 
Defence Defence 
(е) Counsels’ Comments: 
(f if opposed, judge's direction re time limits on oral submissions: 
Crown: 
Defence: 
(9) Judge's time estimate for application (taking into account time limit for oral submissions): 
Evidence: 
Argument: 


(h) Comments and judge's directions and recommendations re timing of application(s), filing requirements and 
evidentiary basis, including whether applications(s) shouki be heard before the trial date: 


O N/A 


29. Absence of accused from court 
(a) Will there be an application for the accused to be absent from the trial, under s. 650(2)? 
Defence O Yes О No 


(b) Муеѕ, what is the basis for the application? 


(c) Does Crown consent? D ves О No 

(d) Time estimate for application: Evidence Апите 
Crown Crown 
Defence Defence 


(e) Counsets' Comments; 

Judge's direction re time limits on oral submissions: 

Crown: 

Defence: 

(9) Judge's time estimate for application (taking into account time бетй for oral submissions): 

Evidence: 
Argument: 

(h) Comments and judge's directions and recommendations re timing of application(s), e — 
evidentiary basis, inctuding whether applications(s) should be heard before the trial 


[u] 


О N/A 
30. Fitness to stand trial 

(а) М the Crown raise the issue of the accused's fitness to stand trial? C Yes (0 No 
CSR-17.28 (September 2021) 


(b) 
(o 


(d) 


(e) 
h 


Page 104 of 134 
Rule 43 Extraordinary Remedies 


Page 28 

Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 
Code. ъ 625 1. 


(Ermina 
Corre Proceadings мба, Rude 28) 


Will the Defence raise the issue of the accused's fitness to stand tia? О Yes O No 


If raised, will the application be opposed? D vs О No 
Time estimate for application: Evidence Argument 
Crown Crown 
Defence Defence 


Counsels' Comments: 
Judge's direction re time limits on oral submissions: 


Crown- 
Defence: 
(д) Judge's time estimate for application (taking into account time limit for oral submissions): 
Evidence: 
Argument; 
(h) Comments and judge's directions and recommendations re timing of application(s), filing requirements and 
evidentiary basis, including whether applications(s) should be heard before the trial date: 
О N/A 
31. Interpreters 
(a) Does the accused require an interpreter? O Yes [] No 
(b) M yes, for which language(s)? 
(c) Do any Crown witnesses require an interpreter? [ Yes O No 
(d) !f yes, for which language(s)? 
(e) Doany Defence witnesses require an interpreter? D ves O No 
(M M yes, for which language(s)? 
(g) Should two interpreters be required? O ves O No 
(h) Were there any issues with interpretation/nterpreters at the preliminary hearing? 
Crown [ves C No Defence [ves [No 
(0 If yes, please specify: 
() Counsels' Comments: 
(к) Judge's Comments: 
D N/A 
32. Additional courtroom equipment required 
(a) Elmo projector D ves О No (d) Hearing devices D ves 
(b) Television and VCR О ves О No (e) Teleconference facilities D ves 
(c) Television and DVD player О ves О No (0 Videoconference facilities Г] ves 
(д) Other: 
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Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 
Code. ъ 625 1. 


(Crimes 
Crena Procedtgs Fules, Rude 28) 


(h) Counsel Comments: 
(i) Judge's Comments 


О N/A 
33. Courtroom security issues 


(a) Does any party believe that increased courtroom security issues are raised in this case? 


Crown O Yes O No Defence O ves O No 
(b) Does either party seek an order closing the courtroom to the public, under s. 486(1)? 
Cow О Yes O Ne Defence O ves п м 
(c) Does the Crown seek an order under 5. 486.31 (non-disclosure of 
witness's identity) or s. 486.7 (security of witnesses) LJ Yes O No 
(d) Detais: 


(e) Counsels' Comments: 
() Judge's Comments 


O N/A 
34. Other potential legal issues 


Counsels' Comments: 
Judge's Comments: 


35. 15 it reasonably anticipated that any of the following defences/triable issues will be raised? 


Crown Defence Crown Defence 
Honest. but mistaken belief in 
О O Accident mj O communicated consent 
g O Accused as party to the offence o 0 identity 
| O Асет 
D» О ^i D О ме 
oO O  Automatism ga С] intoxication 
o O Causation o O Drugs 
D Г]  Computsion о O Alcohol 
o О Consent o O Knowledge 
o [] Defence of property m O Necessity 
Г] O Did the alleged event occur? ga Г]  Notcriminally responsible 
o []  Oiminished capacity o [] Possession 
О D) was possession for the purpose of 
о O Duress trafficking? 
Г] Г]  Entrapment Г] O Provocation 
o 70 “Evidence to the contrary” o Г]  Self-defence 
CSR-17.28 (September 2021) 
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Combined Form 17 and Form 18-А1 
PRE-TRIAL CONFERENCE REPORT 


&Слтила/ Code. ъ 625 1. 
Cnmnaí Proceedings Rules, Rule 2%) 


Crown Defence Crown Defence 
о О Other 


Counsels' 
Comments: 


Judge's comments and summary of key issues on applications and at trial- 


36. Wil the pre-trial applications determine the case? 
Crown O ves О No Defence (О Yes O No 
Counsels Comments 


Judge's Comments 


37. Non-contentious issues 
Jurisdiction 
identity of the accused 
Continuity of exhibits 
Medical evidence 
Documentary evidence 
Ownership 
Value of property 
Accused as driver 
Death/injuries caused by accused 
Expert's report 
Age of complainant 
Nature of drug 
Amount of drug is "for the purpose of trafficking": 
Value of drug 
Service of notice 
Photographs 


ae: 


's 
Comments: 
O N/A 
38. Other factual, evidentiary or legal admissions sought by the Crown, or conceded by the Defence: 
Does the Defence agree? 
O ves 
O ves 
O ves 
C 


Yes 


DOOUO 
$8865 
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Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 
{Criminal Codi. в. 625 1. 
Спитати Proceadings Aides, Rule 28) 
O ves O No 
Counsels' 
Comments: 
Judge's 
Comments 


Wil there be an application for the appointment of a case management judge, under s. 551.1? 
Bythe Defence O Yes O No BytheCrown O Yes O No 
Does the other party consent? Г] ves O No 

Issues that counsel suggest should be determined by case management judge 


Will there be an application for an order for a joint hearing of issues in common from separate prosecutions, 


under s. 551.7? 
Ву!һе Defence O Yes O No BytheCrown O Yes O No 
Common issues that counsel suggest shouki be determined by case management judge: 


Counsels' 
Comments: 
Judge's 
Comments: 


40. Positions of the parties 


41. 


(а) 


(9) 


(е) 


Crown, Upon what evidentiary basis does the Crown seek to establish liability of each accused? 


Upon which section(s) of the Criminal Code does the Crown rely to establish the liability of each accused? 


Does the Crown submi any offences are included in the count(s) in the indictment? Г] Yes О No 


If yes, please specify: í——————————— — 
Does the Defence submit any offences аге included in the count(s) in the indictment? [C] Yes О No 
If yes, please specify: 

Defence: What is the position of the Defence? 


(f) Have the positions of counsel changed from those expressed on the pre-trial forms? Yes С) № O 


(9) 
(п 


If so, provide details: 
Counsels' 
Comments: 


Judge's 
Comments: 


Time estimates 
CSR-17.28 (September 2021) 
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PRE-TRIAL CONFERENCE REPORT 


Criminal Code, ъ 625 1. 
Cryrina Proceedings Aides, Rule 28) 


(a) Anticipated number of Crown witnesses: 
(b) Crown estimate for applications: Evidence Argument 


(c) Crown time estimate for trial: 
(d) Defence time estimate for applications: Evidence Argument 


(e) Defence time estimate for trial: 
(0) Judge's estimated time for pre-trial applications: 
(g) Judge's estimated time for trial 
(п) if there are multiple pre-trial applications, can they be heard at the same time? 
Crown O Yes O No Defence Г] ves O No 
() If not, what is the order in which they should be heard? 
Crown: 
Defence: 
()  Counsels 
Comments: 
(к) Judge's 
Comments 


42. Additional Comments by judge (including order and timing of pre-trial applications): 


43. Items to be addressed at next pre-trial, or by case management judge: 


Counsel — Crown 


Dated Signed ———————————————— 
Electronic signature is permitted if form is completed electronically 


Counsel = Defence 


Electronic signature is permitted if form is completed electronically 
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PRE-TRIAL CONFERENCE REPORT 


This page is to be removed before the form is provided to the trial judge and should be kept in a secure 
location to be made available on request of a judge, e.g. for future resolution discussions. 


Corbett application: 
What is the accused's criminal record? 


Does the accused intend to bring a Corbett application? Г] ves Г] No 


Sentence position: 
Crown position on sentence on plea(s) of guilty before trial based upon information currently known to the Crown: 
Plea(s) on which counts: 
Sentence: 
If time limited, how long does this sentence position remain open? 
Do any of the offences involve mandatory minimum sentences? О Yes O No 
If yes, please specify: 
Is the Crown position based on a joint submission? O vs © No 
Is the Crown position in addition to, or subject to reduction, for pre-trial custody? 


Corollary orders sought by Crown: 

O DNA Order 

O з. 109 prohibition, duration: 

O s. 161 order, duration: 

O 5.7426 delayed parole 

Special conditions on probation: 

$. 259 Driving Prohibition, duration: 

Mandatory Highway Traffic Act suspension upon conviction, duration 
Sex Offender Registry order. duration: 

5. 743.21 Non-Communication Order 

Victim surcharge 

Restitution, details 

Forfeiture orders, details 

Fine in lieu of forfeiture (5. 462.37), details 

13. Other order(s), details 

Crown postion on sentence after trial based upon information currently known to the Crown: 


о уь wn у 


о 
ооооооооо 


Comments: 
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Combined Form 17 and Form 18-A1 
PRE-TRIAL CONFERENCE REPORT 
(Criminal Code, s. 625.1, 

Сотпа) Proceedings Rules. Rue 28) 


Judge's notes regarding resolution discussions: 
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FORM 18B: REPORT TO TRIAL COORDINATOR 
TRIAL : R. v. 


1. Counsel : Crown Defence 
2. Judges who are unable to preside because of prior involvement in case, or conflict: 


3. Jury Trial Yes[] No[] 
4. Challenge for Cause Yes[] №0 
5. Is a French-speaking judge required? Yes[] м0) 

Is a French-speaking jury panel required? Үеѕ С) м (0 
6. Trial Date: 


7. Is there an 11(b) application? 
If yes, suggested dates: 
8. Should any other application dates be scheduled in advance of jury selection: Yes] No[] 
If yes, suggested dates: 
7. Is the accused in custody: Yes О) No О 
8. Will there be an application to have the accused at the counsel table? Yes О No 0 
9. Special Needs: 
a) Interpreters: Language(s) 
Number of interpreters: 
Is the interpreter required for: 


i) The accused Yes О No [] ii) Witnesses Yes O No[] 
Directions re accused/witnesses meeting before trial: 


b) Length of trial: 
с) Child friendly courtroom: Yes [] м0 
d) Special equipment required: 
i) Elmo projector Yes | | No 
ii) Television and VCR equipment Yes | | No 
iii) Television and DVD player Yes [ ] No 
iv) Teleconference facilities Yes [ ] No 
v) Videoconference facilities Yes LJ No 
vi) Hearing devices Yes [ ] No 
vii) Other 
10. Are religious books, other than the Bible, required for swearing witnesses: Yes C] Мо O 
If yes, please specify: 


11.15 a larger than normal jury panel required? Yes O мо O 
If yes, please specify number: 


CSR-17.28 (September 2021) 
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Form 18C1 
TRIAL READINESS REPORT 
(WHERE TRIAL READINESS COURT HELD) 


Court Fite No. (# known) 


BETWEEN: 
HIS MAJESTY THE KING 
. and - 


(apecty namo of accused) 
This form must be faxed 3 business days before the trial readiness court 
before the trial, or as directed by the pre-trial judge. 
I, , Crown Counsel/Defence Counsel in the case of 
R. v. , scheduled for trial on 
certify: (Date) 


(а) CO That the Crown/defence is prepared to proceed to trial on the trial date. 
(b) D] That the Crown/defence is not prepared to proceed to trial because: 


(c) CO That the Crown/defence positions as indicated at the most recent pre-trial conference will be the 
Crown/defence positions at trial 


(d) Г] That the Crown/defence positions as indicated at the most recent pre-trial conference have changed as follows: 


(е) С) That the Crown/defence has filed all material required by the Rules and/or as directed by the pre-trial judge. 


(0 C Thatthe Crown/defence has not Sied the following material as required by the Rules and/or as directed by the 
pre-trial judge: 


If any counsel in а case; 


(i) has changed their positions from that indicated at the most recent pre-trial conference; 


(Н) has not complied with the filing requirements pursuant to the Rules or the Order of the pre-trial judge; or 
(11) has not filed a Trial Readiness Form, 


all counsel in the case are required to attend the Trial Readiness Court, unless otherwise directed by the Trial 
Coordinator, 


CSR-18C1 fer 11/13) CS8D 


FORM 18-С228 


TRIAL READINESS REPORT 
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Form 18C2 
TRIAL READINESS REPORT 
(WHERE TRIAL READINESS COURT NOT HELD) 
SUPSNOR COUNT OF JUSTICE 


‘Court File No. (И known) 
Regon 


BETWEEN: 
HIS MAJESTY THE KING 
. and - 


(apecly narma of accused) 


This form must be faxed to the trial office, not later than 10 business 
days before the trial date, or as directed by the pre-trial judge. 
fl, , Crown Counsel/Defence Counsel in the case of 
R. v. , scheduled for trial on 
certify: (Date) 


(а) CO That the Crown/defence is prepared to proceed to trial on the trial date. 
(b) D] That the Crown/defence is not prepared to proceed to trial because: 


(c) CO That the Crown/defence positions as indicated at the most recent pre-trial conference will be the 
Crown/defence positions at trial 


(d) Г] That the Crown/defence position as indicated at the most recent pre-trial conference has changed as follows: 


(е) С) That the Crown/defence has filed ай material required by the Rules and/or as directed by the pre-trial judge. 


(0 Г] Thatthe Crown/defence has not Sied the following material as required by the Rules and/or as directed by the 
pre-trial judge: 


If any counsel in а case: 


(i) has changed their positions from that indicated at the most recent pre-trial conference; 


(Н) has not complied with the filing requirements pursuant to the Rules or the Order of the pre-trial judge; or 
(11) has not filed a Trial Readiness Form, 


a further pre-trial conference or court attendance may be directed by a judge of the Court, 


CSA-18C2 be 11/13) CSD 


FORM 192° 


APPELLANT'S FACTUM — APPEAL FROM SENTENCE ONLY 
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Form 19 
APPELLANT'S FACTUM — APPEAL FROM SENTENCE ONLY 
ONTARIO (Criminal Proceedings Raios. Rule 47) 
SUPERIOR COURT OF JUSTICE 
Cow Fite No. (f алон) 
Regon 
BETWEEN: 
HIS MAJESTY THE KING 
„апа. 
Inpecty name of eccused) 
PART | - PARTICULARS OF THE CASE 

1. Place of conviction: 
2. Мате of Judge: 
3. Offence(s) of which accused convicted: 
4. Section(s) of Criminal Code’ under which accused convicted: 
5. Pilea at trial: 
6. Length of trial 
7. Sentence imposed: 
8. Date of conviction: 
9. Date of sentence- 


Present place of incarceration (if applicable): 

If Appellant released on bail pending appeal, date of release: 

Period spent in pre-trial/pre-sentenoe incarceration?? 

Parole eligibility data:* 

Name(s) of co-accused and sentence(s) imposed for offence(s) upon which hethey was/were convicted:* 


Does Appellant have a prior criminal record?^ O ves O No 

Present employment: 

Present marital status: 

Appellant's present age and age at time of offence: 

Was there a pre-sentence report prepared?’ — [] Yes О No 

Were there any medical, psychological, psychiatric or similar reports referred to or filed at the sentence proceedings?" 
[ves [] No 


. Was there a joint submission and if so what was t?  [] Yes O No 


If no joint submission briefly set out the position of the Crown and defence counsel on the sentence proceedings :'? 


CSR-19-40 (ev. 115 CSO 
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Page 2 
APPELLANT'S FACTUM — APPEAL FROM SENTENCE ONLY 
(Ст? Proceedings Rules. Rule 40. Form 19) 


23. Was there a victim impact statement?" [7] Yes O No 
24. Will there be an application 10 admit fresh evidence and if $o does the Respondent consent to dts admission? '* 
D ves D No 


PART 11 - SUMMARY OF THE FACTS 


Facts of the Offence'? 


Background of the Appellant 


Fresh Evidence — (Hose broby surnerurine the tort evidence which on comment hus been filled with tre Court) 


PART 11 - GROUNDS OF APPEAL 


PART IV = ORDER REQUESTED 
it i$ respectfully submitted that the appeal be allowed and the sentence reduced (or varied, etc.) 
All of which is respectfully submitted: 
(Signature of solicitor for the defence) 


Solicitor for the Appellant 


1 Reference shad be 10 the Слепа Code provision in force at the tese of the commission of the oflence 

2 Note that subrule 40 103) requires that the release order be reproduced in the Appeal Book. 

> Where the incarceration was due to circumstances other than detention on the charge(s) under appeal this should be made clear. Thus if for 
ы чает аа 
note to tha 

4 Tres date ts avaslabie from the sentence admnestrator of the instubon where the Appetart is incarcerated Where the Appellant s serving 
sentence tor offences other than the offence(s) under appeal this should be made clear in a note 

5 Where the Appetart rees on disparity as a ground for varying the sentence additional detais may be necessary and shoud be included in 
Part li of the Factum. These details would include the co-accused s criminal record, reference to the trial judge's reasons for the sentence 
imposed on the co-accused, the involvement of the co-accused, whether the co-accused was convicted of other offences so that the totality 
people affected the sentence. and any other information providing context to the allegation of disparty 

© Ifthe Appellant has а prior criminal record it should be set out in detail in Part Il of the Factum. 

7 Mf here was a pre-sentence report prepared ts contents shoud be briefly summarized in Part Il of the Factum. In addéon, fe entire pee- 
sentence report must be included in the Appeal Book 

* Where relevant the contents of such reports should be beefy summarized in Part 1 of the Factum. In addition the complete report must be 
included in the Appeal Book. whether or not it was formally marked as an exhibit in the proceedings. 

9 A joint submission would include where the solicitors have agreed on a range of sentence to be submited to the tial judge 

10 The ‘position’ of the эсйсёогъ may simply be that the sentence should take a particular form. Le. incarceration, or may be more specific. ie a spectied 
term of montis or years. If the solcitors did not make any suggestions as to the type or length of sentence tis should be indicated as weil 

M there was а victim impact stateeent is contents should be briefly summarized in Part I1 of the Factum. If there was no victim impact 
statement but evidence was led as to the effect on the victim this too shouid be briefly summarnged in Part 11 of the Factum. 

"7 Where the Respondent consents to the admasion cf fesh evidence on the appeal thes evidence may be mckuded n the Appeal Book се 
feed separately and reference may be made to the evidence in Part 11 of the Factum. No notice of application is required. provided that the 
material is Clearly identied as fresh evidence and the Respondent has consented to ёз admission Where the Respondent opposes the 
admission of fresh evidence then the solicitor for the Respondent must prepare а notice of application returnable on the date of the appeal 
The evidence iset should be fled with the notice of motion but in a sealed envelope 

13 Where the facts are complicated and somewhat lengthy. suberioes may wish to include а paragraph containing an overview cf the facts. In 
Tos! sentence agpeals that paragraph should not be necessary. 


C58-1940 (rov. 11/139 CSO 


FORM 20°° 


APPLICATION FOR REVIEW OF PAROLE INELIGIBILITY (Criminal Code, s. 745.6(1) and Ontario Review 
of Parole Ineligibility Rules, Rule 50.02(1)) 
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Form 20 
APPLICATION FOR REVIEW OF PAROLE INELIGIBILITY 


ONTARIO Ситта Code, s. 145 641) and Cotas Review 
SUPERIOR COURT OF JUSTICE Gf Paros lvlpitlity Ruiva, Rue $0 620100 
Cout File No. 0f known) 
Regen 
BETWEEN: 
HIS MAJESTY THE KING respondent 
-and - 
(щресфү name of accawed) 
applicant 


Application for a reduction in the number of years of imprisonment without eligibility for parole, under subsection 745.6(1) 
of the Criminal Code. 


To the Honourable Chief Justice of the Superior Court of Justice: 
1) l „бот on and currently 
OA name of he apokcant) (applicant s date of Sith) 
detained at 
(haere and place of the imatitution) 
apply, under subsection 745.6(1) of the Criminal Code, for a reduction in the number of years of imprisonment during 
which | wil not be eligible for parole with respect to the sentence imposed on me on 
(give date of sentencing) 
by at 
(specty name of poga) (peofy place of trial 

2) Thesentence referred to in paragraph 1 was imposed on me for 


(apecify De offence for which the applicant vat oom ктей, inchuding the section of the Criminal Code, the date hat the offence vous cormilled and give the date of 
соню If the арр has been convicted of more Ihan one muntet, specty why subsection 745 60) of the Cimina Code does not apply fo the applicat 


3) Тһе sentence imposed on me was 
(pve a dencripbon of the sentence} 


and the number of years of imprisonment without eligibility for parole was set at А 
ao ШШЕ 
4) For the offence referred to in paragraph 2, | have been imprisoned for a period of , 
(Peer total amount oí Gone served by Фе 
Applicant under tha sentence on the date of 
application) 
In accordance with section 746 of the Criminal Code, this period includes the time that | spent in custody between 


the day that | was arrested and taken into custody for the offence on and the day that 
(give date of aes) 


the sentence was imposed on 
igre date cl sentenongi 


CSR-20 few. 1112) СЗО 
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APPLICATION FOR REVIEW OF PAROLE INELIGIBILITY 
(Crmnaí Code, 4. 745 641) ard Ontario Review 

оё Parde мебу Radea, Role 50:020111, Pern 20) 


5) lhaàve/have not previously made an application for a reduction in the number of years of imprisonment without 
eligibáty for parole 


(ебат al ecrire aet CENDA ODO вету Qe osos. эр дА). escudang e debes) Of өттү appia). thee deters) that Pee Char. Мей a poe ә рагу dehermmed 
элу previous application ant the oubcoma of ay premium application) 


6) In order to comply with the statutory time limits in the Criminal Code, 1 am bringing this application in accordance with 


(rent the relewert subsection (745.6 (2.5) - SO SS ae ee application and specify how the application complies with the lime imè I 
the applica i seeking to extend the tine imë for Bringing the apportion, under subsection 745 6 (2 Т) of the Суту Code, specify the cirourmniasces beyond the 
control of the applicant fat han meant that she^se n usabhe to make an application nathan the 00-day Бетме Venir 


7) Since my arrest for the offence referred to in paragraph 2. | have been detained in the following institutions: 


(gare а сопум вы of the names an places ol sach iestiuhon in whech the applicant has been detaned unce the date of the атт! for the offence that m Tan sudyoct 
of the applcabion and specify the Sato of entry into each of Those ттыймзсеть) 


8) My criminal record is as follows: 
(ghe ө Compete fat of Gomecteome and sentences and mdeale The date of each) 


9) In support of my application, | am relying on the following grounds: 


(зресбу pi grounds relied upon i support of the application ged an сое of Ihe evidence the асобае mouki sevi to introduce at tho hearing before Pr jury, stated 
étOHtashy and Gorscitetby and he е i the тын of years Of тревите vit os eioibilily fof proe tough by Pe epplcent The арро mesi michele 4 
Му ме reported. Tre segnes 104 Tul pdt, sentence and өттү appesi, or е afit tor he УЧ! judgment, sembence and ary appesi If imo Henson have boon 
терю. «o applicant Бокй) aluo рете кўе а Gurneniy of Pe offence Vor when he OC Sho was oorvwhed) 


10) The name and address of my counsel is 


Grant tl чыте nd adress Of counsel d apphicatée] 


and my address for service is 
Ürmert complete malting addens) 


11) 1 have completed an affidavit in support of my application (Form 21) and have attached this form to my application. 


(date of application) Segnature of applicant 


CSR-20 pe. 1113) CSO 


FORM 211 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR REVIEW OF PAROLE INELIGIBILITY (Criminal Code, s. 
745.6(1) and Ontario Review of Parole Ineligibility Rules, Rule 50.02(2))) 
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Form 21 
AFFIDAVIT IN SUPPORT OF APPLICATION FOR REVIEW OF PAROLE INELIGIBILITY 
ONTARIO (Creat Code, $ 745 0/1) and Опат Review: 
SUPERIOR COURT OF JUSTICE urn ey ee алы PORES 
Court File No 0f known) 
Regen 
BETWEEN: 
HIS MAJESTY THE KING respondent 
-and - 
(npecihy name of accused) 
applicant 
Application of , made under section 745.6(1) of the Criminal Code. 
ФА пате of the applicant) 
|, the undersigned, , Currently detained at 
AA name of the apphcant) 
, in the Province of 
(name and place of fe mathuten) 
make oath and say as follows: 
1. lamthe applicant. 
2. The facts set out in the attached application are true. 
(date of applicatice) Sygnature of аррїсаге 
Sworn (or affirmed) before me on ‚20 
at 
Commissioner of Oaths 


CSft-21 фе, 11713) CSO 


FORM 22? 


REQUISITION 
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Form 22 
REQUISITION 
ONTARIO (Crina Proceedings Rums, Rule 4 09) 
SUPERIOR COURT OF JUSTICE 
Court Fite No. 0f known) 
Regen 
BETWEEN: 
HIS MAJESTY THE KING 
- and - 

ipot name of accused) 

TO THE LOCAL REGISTRAR AT 


1 REQUIRE (Set out а concise statement of what is sought and include all particulars necessary for the registrar to act 
Where what is sought is authorized by an order, refer to the order in the requisition and attach a copy of the entered 
order, Where an affidavit or other document must be filed with the requisition, refer to it in the requisition and attach it.) 


(date: (rane and address and telephone number of sohictior or person filing sequelios) 


CSR-224.09 (rev. 132; CD 


Form 232° PRE-HEARING CONFERENCE REPORT FOR CROWN APPLICATIONS 
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Form 23 
PRE-HEARING CONFERENCE REPORT FOR CROWN APPLICATIONS 
ONTARIO (Pursuant to Pan OOV} 
SUPERIOR COURT OF JUSTICE (Criminal Code, s 425. 1 and Comma Proceedings Rus, Rule 35) 
Coun File No. (f vov) 
Regen 
NOTE: 1, This form must be completed in full in all cases, and signed by the assigned Crown counsel, or a Crown counsel 


authorized to bind the Crown, and by counsel of record for each offender, before the first judicial pre-hearing 
conference, unless otherwise ordered, or unless the offender will definitely be consenting to the application. 


2. Crown and defence counsel are encouraged to discuss the issues to be addressed at the pre-hearing conference 
in advance of the conference. 


3, Counsel must provide their position on each issue, and not indicate they “will advise", or “not as уо”, etc. 


4. Crown must complete this form and fax, or deliver it to defence counsel of record and the Superior Court Trial 
Office, not later than 10 days before the date scheduled for the pre-hearing conference, Defence counsel must 
fax or deliver their report to the Crown Attorney and the Superior Court Trial Office not later than 5 days before 
the date scheduled for the pre-hearing conference, regardiess of whether the Crown has filed a form. In cases 
where the Crown has not filed the form, or has filed it late, defence counsel should complete the form to the 
extent possible. 


5, If any party changes the position taken on this form, which will be provided to the application judge, they must 
provide written notice to the other party and the Superior Court Trial Office of the change in position, in addition 
to any notice required by the Rules of Court. If counsel have not indicated an application will be brought, the 
presumption is that it will not be heard. The failure to notify the other side and the Trial Office of any application 
not indicated on this form, will be a factor considered by the trial judge in determining whether the new position 
has prejudiced the other party, and whether any application may proceed. 

BETWEEN: 
HIS MAJESTY THE KING 


. and - 


Г] Crown Report, prepared by: 
Г] Defence Report, prepared by: 
Have counsel discussed the issues raised in this form? O Yes O No 


ASSESSMENT PHASE 


1. Chronology 
a) Date(s) of Offence(s): 
b) Date of Arrest: 
c) Date of Conviction: 


2. Form of Judicial Interim Release 
а) isthe offender detained in custody on thisAhese charges? D ves О м 
b) is the offender detained in custody on any other charges? D ves О м 


3. Offences upon which the offender has been convicted or will be pleading guilty to: 


C5R-23-25 (v 1 13 CSO 
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PRE-HEARING CONFERENCE REPORT FOR CROWN APPLICATIONS 
Pursuant to Put XXIV) 

(Cornea Code, s. 625 1 and Chal Proceedings Rules. Rule 35) 


4. Trial Judge: 


Do counsel anticipate any problem arising if the Court were to assign a judge other than the trial judge to hear the 
Dangerous or Long-Term Offender Application? 


Crown D ves О м Defence О ves О м 
If yes, please specify: 


5. Upon which section(s) does the Crown rely in seeking a Part XXIV order? 
D s. 753(1)(8)0) Г] s. 753(1)(a)(ii) Г] 5. 753(1)(а)(@) Г] s. 753(1)(b) 
O s 753.1(1)(a) D 5. 753.1(1)(@) 0 s. 753.1(%)(с) 


6. Section 752.1 Assessment 
a) Does the offender consent to the order? Г] Yes О No 
b) Iforder opposed, the basis on which it is opposed is: 


с) Does either party intend to call evidence on the application? C) ves O No 
d) if yes, outline the witnesses, the anticipated evidence and provide time estimates for evidence and argument 


€) Have counsel discussed the material to be provided to the doctor preparing the assessment? [] Yes O No 
0 Ifihere are issues please set out the contentious material 


7. Time Estimates 
Crown estimate for evdience and argument: 
Defence estimate for evidence and argument: 


APPLICATION PHASE 


8. Attorney General's Consent 
à) Has the Crown received the Attorney General's consent? [] ves О No 
b) If no, when is the response expected? 
с) Isthe consent to proceed with a 
à CJ Dangerous Offender application 
à) O Long Term Offender application 
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PRE-HEARING CONFERENCE REPORT FOR CROWN APPLICATIONS 
(Porson ho Pet XXIV) 
(Crema Code, s. 625 1 and Coal Proceedings Rules. Rule 35) 
9. Evidentiary Basis upon which the application will be based 
8) Current conviction(s): synopsis to be attached to Crown form 


) Ifthe trial was before a judge and jury, will either party request a hearing pursuant to s. 724 regarding the 


factual conclusions? 
Crown D ves О No Defence D ves О No 
И yes, time estimates for submissions: 
Crown: 
Defence: 
b) Prior convictions: О ves О No 
i) If yes, Est offence(s), date(s), whether trial or guilty plea. sentence(s) and attach à synopsis or brief summary 
of the offence(s)- 


i) Does the defence contest the admissibility of the evidence? Г] ves О No 
il) If yes, on what basis does the defence dispute admissibility? 


iv) How will the Crown seek to introduce the evidence of the prior conviction(s)? 
O Transcripts O Oral testimony Г] Court records 
Otherwise, please specify: 


v) Ие evidence is admissible, does the defence dispute the method by which the Crown seeks to introduce the 
evidence? 


0 ves О No 
Comments: 


€) Prior uncharged offences or other conduct: D ves О No 
) M yes, ist incident(s), date(s), and attach a synopsis or brief summary of the incident(s): 


i) Does the defence contest the admissibility of the evidence? 0 ves O No 
й) Wf yes, on what basis does the defence dispute admissibility? 


iv) How will the Crown seek to introduce the evidence of the prior uncharged offences or other conduct? 


Г] Transcripts Г] Oral testimony O Court records 
Otherwise, please specify- 
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PRE-HEARING CONFERENCE REPORT FOR CROWN APPLICATIONS 
(Porson ho Pet XXIV) 
(Crema! Code, s. 625 1 asd Chiminal Proceedings Rules. Rule 35) 


v) Ifthe evitence is admissible, does the defence dispute the method by which the Crown seeks to introduce the 
evidence? 


O Yes О No 
Comments: 


d) Othe: О Yes О No 
i) f yes, attach a synopsis or brief summary of the evidence: 


ii) Does the defence contest the admissibility of the evidence? O ves О No 
й) If yes, on what basis does the defence dispute admissibility? 


iv) How will the Crown seek to introduce the evidence? 
[Г] Transcripts O Orattestmony [] Cour records 
Otherwise, please specify: 


м ifthe evidence is admissible, does the defence dispute the method by which the Crown seeks to introduce the 
evidence? 


O Yes О No 


Comments: 


e) Crown Expert Witnesses 
i Does the Crown intend to call expert witnesses? D Yes O No 
ii) Does the defence contest the admissibility of the expert evifence as disclosed? D ves О No 
й) Name(s) of expert witnesses: 


iv) Бек) of expertise: 
v) Issues upon which the evklence will be introduced: 
vi) Basis upon which admissibility of evidence contested: 
O legal relevance Г] presence of an exclusionary rule 


O logical relevance Г] experts qualifications 
[0 necessity in assisting trier of fact 
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PRE-HEARING CONFERENCE REPORT FOR CROWN APPLICATIONS 
Роты to Pet XXIV) 

(Crema Code, s. 625 1 asd Criminal Proceedings Rules. Rule 35) 


Crown Crown 
Defence Defence 
10. Disclosure: Complete? D ves О No 


8) Outstanding issues: 
b) Lost/destroyed: 
с) Wihhektdelayed: 


d) How are the outstanding issues to be addressed and by what date? 


11. а) Third Party Records Applications: D ves О No 
i Relying upon: Mitis, s. 278.2 [O Yes О No 
O'Connor D ves О No 

W) Nature of Records: 


ш) Time estimate for voir dire: 


iv) How long prior to trial does the applicant propose the motion be heard? 


b) Institutional Records 
i Does the Crown intend to introduce institutional records? Г] ves O No 
W) If yes, list institutions from which records are to be produced: 
W) Issues upon which the records will be introduced: 


iv) Does the defence contest the admissibility of the records? Г] ves O No 
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PRE-HEARING CONFERENCE REPORT FOR CROWN APPLICATIONS 
(Porson ho Pet XXXV) 
(Creme! Code, s. 625 1 asd Comal Proceedings Rules. Rule 35) 


v) Ifyes,. on what basis does the defence dispute admissibility? 


12. Charter Applications 
а) Does the offender intend to bring any Charfer application that has not been addressed above? 
D vs Ом 
b) If yes, will the application be to: 
0 Challenge legislation? О Yes О No 


i) if yes, please provide details of challenge, nature of evidence to be called, time estimates for evidence and 
arguments: 


i) Challenge to the admissibility of evidence, not noted above? [C] Yes О No 
iv) If yes, please provide details of challenge, nature of evidence to be called, time estimates for evidence and 
arguments 


13. Other legal issues requiring rulings either counsel anticipates will arise: O NA 
а) 
b) Time estimate for voir dire: 


14. Defence Expert Witnesses 
a) Does the defence intend to call expert witnesses? ves О No 
b) Name of expert(s): 


€) Qualifications of the proposed witness as an expert: 


d) Description of the area of expertise of the proposed witness that is sufficient to permit the other parties to inform 
themselves about that area of expertise: 


е) Does the Crown contest the admissibility of the expert evkience? O Yes O No 
f) Basis upon which admissibility of the evidence is contested: 

legal relevance 

logical relevance 

necessity in assisting trier of fact 

presence of an exclusionary rule 

expert's qualifications 


ооооо 
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PRE-HEARING CONFERENCE REPORT FOR CROWN APPLICATIONS 
(Porson ho Pet XXIV) 
(Crema Code, s. 625 1 asd Criminal Proceedings Rules. Rule 35) 


g) Comments: 


h) Time estimate for voir dire: 


Defence Defence 


15. Competency of Witnesses 


a) Does the Crown/defence intend to call any witness who is under the age of 14? D ves О No 
b) Does the Crown/defence intend to chalenge the capacity of any witness on the basis of mental capacity? 
[ Yes О No 


c) Name of witness, and basis of challenge: 


16. Manner in which evidence is to be introduced 
а) Does the Crown or defence seek to have any witness's evidence introduced: 


0 by video link, pursuant to s. 714.1 or s. 714.2? Г] Yes No 
i) by reading in evidence previously taken pursuant to s. 715? — [] Yes No 
ái) by videotaped evidence, pursuant to s. 715.1? Г] Yes No 
iv) as vulnerable witness, pursuant to s. 486 2? O Yes No 


м) other means? Details: 


b) Does the opposing party consent to the admissibility of the evidence in the manner proposed? C] Yes [] No 
с) Mopposed. estimated time for: 


Defence Defence 
17. Will the Crown or any witness apply for an order pursuant to s. 486,3, appointing counsel to cross-examine a 
witness if the offender is not represented by counsel? 


D ves О No 
Does the offender oppose the order? Г] ves О No 
18. Support Person 
а) Will any Crown witness require a support person, pursuant to s. 486.1(1)? D Yes Г] No 
Details: 
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PRE-HEARING CONFERENCE REPORT FOR CROWN APPLICATIONS 
(Porson ho Pet KV) 

(Conese! Code, s. 625 1 asd Caminal Proceedings Rules. Rule 35) 


b) Will any Crown witness require a support person, pursuant to s. 488.102)? [C Yes О No 
Details: 


c) Does the defence oppose the order? D ves O No 


19. Publication Bans/Deferred Publication Orders 
à) Does the Crown seek an order pursuant to s. 486.4 or 486.5, banning the publication of the complainant's identity? 
O ves Ом 
b) Does the defence oppose the order? [ves О No 
€) lf opposed, estimated time for: 


Crown Crown 


Defence Detence 
d) Does either party seek other publication bans or deferred publication orders? 
Crown: D ves Ом 
Defence: О Yes О No 
е) If yes, provide detaits of order sought, media to be notified, timing of hearing, time estimate for hearing: 


f) Does the other party oppose the application? Г] Yes Г] No 
g) lfopposed, estimated time for: 


Crown Crown 


Defence Defence 
20. Privilege Issues 
a) Will the Crown be raising issues of privilege? D ves О No 
b) Vill the defence be raising issues of privilege? 0 ves О No 


C) if yes, please specify the nature of evidence and issue of privilege: 


d) Basis upon which the party seeking admission relies: 


€) How does the party claiming privilege seek to introduce the evidence on the voir dire? 


) Viva voce evidence O Ye DN 
i) Agreed Statements of Fact D Yes О No 
li) Witness statements Г] ves О No 
iv) Transcripts D vs О No 
f) Does the other party consent to the manner in which the evidence will be introduced on the voir dire? 
Г] ves O No 
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PRE-HEARING CONFERENCE REPORT FOR CROWN APPLICATIONS 
(Porson ho Pet XXIV) 
(Crema! Code, s. 625 1 asd Criminal Proceedings Rules. Rule 35) 


g) Comments: 


h) Time estimate for voir dire: 


Crown Crown 


Defence Defence 


21. Gladue considerations 
a) isthe offender of Aboriginal heritage? D Yes O No 


b) Does the Crown or defence anticipate calling any witnesses, introducing any evidence, or making any submission 
in relation to Gladue considerations? 


Crown: Г] ves О No 
Defence: O Yes O No 


с) If yes, please indicate the witnesses to be called, the nature of their evkience, and provide time estimates for 
evidence and argument? 


d) Does the other counsel consent to the admissibility ofthe evidence? (0 Yes O No 
€) If no, please provide the basis of the objection: 


22. Factual, evidentiary or legal admissions sought by the Crown, or conceded by defence: 


Does the defence agree? 
1) D Yes 
2) O vs [ш 
3) C ves 
4) O Yes О No 
5) О ves No 


23. Position of Offender in Court 
a) Wil there be an application to have the offender sit at counsel table? D Yes О No 
b) Does the Crown consent? D ves O No 
с) If opposed, what is the nature of the evidence relied upon? 


d) Time estimate for voir dire- 
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PRE-HEARING CONFERENCE REPORT FOR CROWN APPLICATIONS 
Роты to Pet ХХА) 

(Canes Code, s. 625 1 asd Chiminal Proceedings Rules. Rule 35) 


24. Interpreters 
a) Does the offender require an interpreter? D vs О No 
b) If yes, for which language(s)? 


€) Оо any Crown witnesses require an interpreter? (0) Yes О No 
d) if yes, for which language(s)? 


€) Оо any defence witnesses require an interpreter? [C Yes О No 
f) If yes, for which language(s)? 


g) Should two interpreters be required? — [] Yes D No 
25. Additional Courtroom Equipment required 


8) Elmo projector O Yes CQ No 
b) Television and VCR O ves О No 
€) Television and CD player D vs О No 
d) Television and DVD player D ve О No 
€) Hearing devices O Ys О No 
f) Teleconference facilities O vs О No 
g) Other 


26. Courtroom Security Issues 
a) Does апу party believe that increased courtroom security issues are raised in this case? D ves О No 
b) Does either party seek an order closing the courtroom to the public, pursuant to s. 486(1)? [7] Yes О No 
€) Details: 


27. Crown's Position 
a) Ona Dangerous Offender application, is the Crown seeking: 


) an indeterminate sentence, pursuant to s. 753(4)(a)? Г] ves D No 
i a Getenminate sentence followed by a long-term supervision 
order pursuant to s. 753(4)(b)? Г] ves No 
di) a determinate sentence pursuant to s. 753(4)(c)? Г] ves О No 
Length: 


b) Ona Long-Term Offender application, the Crown will seek: 
D length of determinate sentence: 
ii) length of long-term supervision order: 
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PRE-HEARING CONFERENCE REPORT FOR CROWN APPLICATIONS 
Фатњ 15 Part ХаР) 
(Criminal Code, s. 625. 1 and Coma Procwidings Rules, Rute 35) 


28. Corollary Orders sought by the Crown 


8) ONA Order: O Yes О № 

b) s. 109 prohibition: 0 ves D No 
Duration: 

€) 5. 161 order: O ves Ом 
Duration: 

d) Sex Offender Registry Order: O vs О No 


Г] 10 years (s. 490.013{2)(а) ~ maximum sentence: 2 ~ 5 years) 
O 20 years (s. 490.013(2)(b) - maximum sentence: 10 ~ 14 years) 
C life (s. 490.013(2)(c) of (3) ~ maximum sentence of Ме or if was bound by previous SOIRA order) 


29. Time estimates 
Crown estimate for evidence and argument: 


Defence estimate for evidence and argument: 


30. Counsel's Availability (including expert witnesses) 
Crown- 


Defence: 


Case Supervision Judge: 


Counsel for Crown: 

Counsel for Defence: 

Was the Case Management Conference completed on today's date? Г] Yes О No 
If по, date and time at which the Case Management Conference will be completed/continued: 
Steps Crown to take prior to continuation of Case Management Conference: 


Steps Defence to take prior to continuation of Case Management Conference: 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 43 EXTRAORDINARY REMEDIES 


Application of the Rule 


43.01 


This rule applies to applications in criminal matters by way of certiorari, habeas corpus, mandamus, 
procedendo and prohibition, including applications to quash a subpoena, warrant, conviction, inquisition 
or other order or determination and applications for discharge of a person in custody. 


PRACTICE COMMENTARY 
€43.01-1 
Extraordinary remedies 


The broad and inherent jurisdiction of the Superior Court is such that it is not subject to general jurisdictional review. 
No prerogative relief lies against a superior court judge where the judge is still sitting as a trial judge.' 


An application brought as a habeas corpus application which sought financial compensation for a Charter breach 
had to comply with s. 7 of the Proceedings Against the Crown Act? such that the requisite notice had to be given.? 


An application for prohibition is used to prevent an inferior court from exercising or attempting to exercise a 
jurisdiction which it is alleged it does not possess or it has exceeded.^ Generally, a refusal to grant an adjournment 
will not ordinarily give rise to a writ of prohibition.» A judge who is subject to a certiorari or mandamus application 
does not have the right to appeal that decision.$ 


The Criminal Proceedings Rules do not apply to applications for extraordinary remedies that are not “criminal 
proceedings". An application for removal of the applicant's name from a provincial sex offender registry, which is 
maintained by a provincial ministry, under a provincial law enacted under provincial legislative authority, was held 
not to be a "criminal proceeding" within s. 482(1) of the Criminal Code or the Rules. The application should have 
been made to the Divisional Court under the Judicial Review Procedure Act.’ An accused seeking to set aside the 
decision of a summary conviction trial justice to impose a common law peace bond is required to proceed by way of 


Раде 2012 
Application of the Rule 


a Summary Conviction Appeal. Certiorari is not available to set aside such an order.? Where there is an issue 
between the parties as to whether the Superior Court of Justice sitting as a criminal court has jurisdiction to enter 
the request for an extraordinary remedy, strict compliance with the criminal Rules of Practice is essential. An 
application for mandamus is not available to compel the Special Investigations Unit to "properly investigate" a 
complaint. The appropriate way to proceed was by way of judicial review under the Judicial Review Procedure 


Act.10 


Sections 774 to 783 of the Criminal Code provide statutory guidance regarding extraordinary remedies. Those 
provisions as contained in The Practitioner's Criminal Code, including the commentary and annotations, follow. 
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CRIMINAL PROCEEDINGS RULES FOR THE SUPERIOR COURT OF JUSTICE (ONTARIO) 


PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 43 EXTRAORDINARY REMEDIES 
Application of the Rule 
Extraordinary Remedies 


Criminal Code — Part XXVI — Extraordinary Remedies 


774. 
Application of Part — 


This Part applies to proceedings in criminal matters by way of certiorari, habeas corpus, mandamus, procedendo 
and prohibition. 


[R.S.C. 1985, c. C-46, s. 774; R.S.C. 1985, c. 27 (1st Supp.), s. 169.] 


PRACTICE NOTES 


4774-1 Certiorari 


Certiorari (motion to quash) is available only for jurisdictional defects.’ Certiorari in criminal 
proceedings is available to parties only for a jurisdictional error by a provincial court judge. The 
availability of extraordinary remedies, notably certiorari, is constrained by the general prohibition 
against interlocutory appeals in criminal matters. In the criminal context, jurisdictional errors occur 
where the court fails to observe a mandatory provision of a statute or where a court acts in breach of 
the principles of natural justice .2 


Lack of jurisdiction is the only ground for quashing a committal for trial.? In the case of a preliminary 
hearing, this could arise from a complete denial to the accused of his right to cross-examine or to call 


4774-2 


4774-3 


{774-4 
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witnesses. The refusal of the justice to allow cross-examination on a police officer's notes, even if 
wrong, does not result in a loss of jurisdiction.* 


Certiorari is available to seek to quash a subpoena.? Certiorari (motion to quash) is frequently 
encountered in respect of committals for trial after a preliminary hearing: see 4548-2. 


When the Crown brings a successful application to quash a discharge after a preliminary inquiry, the 
only order the superior court can make is to remit the matter to the preliminary inquiry judge for further 
consideration on the whole of evidence. There is no jurisdiction for the superior court to enter a 
committal for trial. 


For third parties, certiorari is available to review jurisdictional errors as well as errors on the face of the 
record relating to a decision of a final and conclusive character vis-à-vis the third party." Certiorari was 
granted to a complainant in a domestic threatening case where an Ontario Court management judge 
made an order with the improvident consent of the Crown allowing the accused to attend at their 
residence to retrieve his personal belongings and take photographs of the unit, hallway, elevator, lobby 
and parking lot because the judge had no jurisdiction to make such an order.? 


Stare decisis applies and a decision on a prerogative writ such as certiorari binds the Ontario Court of 
Justice.? 


Habeas corpus 


Unlike other extraordinary remedies, habeas corpus is a remedy as of right once a court concludes that 
the applicant has been illegally deprived of their liberty.!? On an application for habeas corpus with or 
without certiorari in aid, a court can consider affidavit or other extrinsic evidence to determine whether 
there has been an absence or an excess of jurisdiction. Extrinsic evidence must not be permitted, 
however, to convert an application for habeas corpus into an appeal on the merits. The record of a 
superior court or court of general common law jurisdiction is conclusive as to the facts on which the 
court's jurisdiction depends and cannot be controverted by extrinsic evidence." 


In general, habeas corpus is no longer necessary or available to review denial of bail.!? A constitutional 
attack on the applicable provisions can be made by a habeas application. Habeas corpus is not 
available to review a conviction and sentence by a court of competent jurisdiction. However, habeas 
corpus can still be used to review a decision to subject a prison inmate to a more severe form of 
imprisonment,!? or to refuse or remove transfer to a less severe imprisonment,'* as well as other 
correctional decisions.15 


Prohibition 


Prohibition does not lie to review a decision of the trial judge as to whether to grant a mistrial.'$ Absent 
a certiorari in aid which requires the record be sent to the superior court, necessarily suspending the 
inferior court's ability to proceed, only judicial dignity requires that the court refrain from resuming the 
proceedings. The jurisdiction of the judge to proceed with a jury trial was not suspended by service of 
an application for prohibition, without a motion to quash, on the third day and close to the end of the 
trial. Nor did the maintenance of judicial dignity require the trial judge to discontinue the trial.!" 


Limitations on use 
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Extraordinary remedy will generally be refused where the application for prerogative relief involves an 
attack against an interlocutory ruling. This is so since prerogative relief is both discretionary and 
extraordinary. Secondly, extraordinary remedy may be awarded only when jurisdictional error has been 
established. Thirdly, extraordinary remedy is not available for all Charter violations inasmuch as a 
Charter violation does пої, in itself, result in jurisdictional error.18 

774.1 


APPEARANCE IN PERSON — HABEAS CORPUS — 


Despite any other provision of this Act, the person who is the subject of a writ of habeas corpus must appear 
personally in court. 


[S.C. 2002, c. 13, s. 77] 


PRACTICE NOTES 
.774.1-1 Appearance 


Without the accused's consent, appearance by videolink is not permissible. 19 
775. 


DETENTION ON INQUIRY TO DETERMINE LEGALITY OF IMPRISONMENT — 


Where proceedings to which this Part applies have been instituted before a judge or court having jurisdiction, by or 
in respect of a person who is in custody by reason that he is charged with or has been convicted of an offence, to 
have the legality of his imprisonment determined, the judge or court may, without determining the question, make 
an order for the further detention of that person and direct the judge, justice or provincial court judge under whose 
warrant he is in custody, or any other judge, justice or provincial court judge, to take any proceedings, hear such 
evidence or do any other thing that, in the opinion of the judge or court, will best further the ends of justice. 


[R.S.C. 1985, c. C-46, s. 775; R.S.C. 1985, с. 27 (1st Supp.), s. 203.] 


PRACTICE NOTES 


{775-1 Nature of section 


The words “without determining the question” in the section have the effect of expanding the powers of 
the court so that, without determining the issue of unlawfulness of detention, it can consider whether in 
the circumstances of the case continued detention is required. The words in question do not import a 
restriction on the powers of the court in the event that a determination as to the lawfulness of the 
detention is made. The section does not abrogate or restrict the applicability of habeas corpus 
principles.2° 

Appeals 


There is no right of appeal from an order made by a judge of the Ontario Court of Justice declaring the accused’s 
previous detention illegal pursuant to referral of matter to him under s. 775 of the Criminal Code upon the accused's 
habeas corpus application. Appellate jurisdiction is entirely statutory.?! 


776. 


WHERE CONVICTION OR ORDER МОТ REVIEWABLE — 
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No conviction or order shall be removed by certiorari 
(a) where an appeal was taken, whether or not the appeal has been carried to a conclusion; or 


(b) where the defendant appeared and pleaded and the merits were tried, and an appeal might have been 
taken, but the defendant did not appeal. 


[R.S.C. 1970, c. C-34, s. 710.] 


PRACTICE NOTES 
4776-1 Failure of appeal 


Section 776(b) compels resort to appeal procedures where available rather than extraordinary 
remedies.?? Section 776(b) does not bar review of a warrant of committal by certiorari to correct an 
illegal sentence apparent on the face of the warrant. A warrant of committal is not a "conviction or 
order" as contemplated by the section.?? 

777. 


CONVICTION OR ORDER REMEDIABLE, WHEN — 


(1) No conviction, order or warrant for enforcing a conviction or order shall, on being removed by certiorari, be 
held to be invalid by reason of any irregularity, informality or insufficiency therein, where the court before 
which or the judge before whom the question is raised, on perusal of the evidence, is satisfied 


(a) that an offence of the nature described in the conviction, order or warrant, as the case may be, was 
committed, 


(b) that there was jurisdiction to make the conviction or order or issue the warrant, as the case may be, 
and 


(c) that the punishment imposed, if any, was not in excess of the punishment that might lawfully have 
been imposed, 


but the court or judge has the same powers to deal with the proceedings in the manner that the court or 
judge considers proper that are conferred on a court to which an appeal might have been taken. 


(2) CORRECTING PUNISHMENT — 


Where, in proceedings to which subsection (1) applies, the court or judge is satisfied that a person was 
properly convicted of an offence but the punishment that was imposed is greater than the punishment 
that might lawfully have been imposed, the court or judge 


(a) shall correct the sentence, 


(i) where the punishment is a fine, by imposing a fine that does not exceed the maximum fine that 
might lawfully have been imposed, 


(ii) where the punishment is imprisonment, and the person has not served a term of imprisonment 
under the sentence that is equal to or greater than the term of imprisonment that might lawfully 
have been imposed, by imposing a term of imprisonment that does not exceed the maximum term 
of imprisonment that might lawfully have been imposed, or 


(iii) where the punishment is a fine and imprisonment, by imposing a punishment in accordance with 
subparagraph (i) or (ii), as the case requires; or 


(b) shall remit the matter to the convicting judge, justice or provincial court judge and direct him to impose 
a punishment that is not greater than the punishment that may be lawfully imposed. 
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(3) AMENDMENT — 


Where an adjudication is varied pursuant to subsection (1) or (2), the conviction and warrant of 
committal, if any, shall be amended to conform to the adjudication as varied. 


(4) SUFFICIENCY OF STATEMENT — 


Any statement that appears in a conviction and is sufficient for the purpose of the conviction is 
sufficient for the purposes of an information, summons, order or warrant in which it appears in the 
proceedings. 

[R.S.C. 1985, c. C-46, s. 777; R.S.C. 1985, c. 27 (1st Supp.), s. 203.] 


PRACTICE NOTES 


4777-1 Nature of section 


This section empowers a court to correct consecutive sentences imposed illegally or remit the matter to 
the trial judge for correction.?^ 
778. 


IRREGULARITIES WITHIN SECTION 777 — 


Without restricting the generality of section 777, that section shall be deemed to apply where 


(a) the statement of the adjudication or of any other matter or thing is in the past tense instead of in the 
present tense; 


(b) the punishment imposed is less than the punishment that might by law have been imposed for the offence 
that appears by the evidence to have been committed; or 


(c) there has been an omission to negative circumstances, the existence of which would make the act 
complained of lawful, whether those circumstances are stated by way of exception or otherwise in the 
provision under which the offence is charged or are stated in another provision. 


[R.S.C. 1970, c. C-34, s. 712.] 
779. 


GENERAL ORDER FOR SECURITY BY RECOGNIZANCE — 


(1) A court that has authority to quash a conviction, order or other proceeding in certiorari may prescribe by 
general order that no motion to quash any such conviction, order or other proceeding removed to the court 
by certiorari shall be heard unless the defendant has entered into a recognizance with one or more 
sufficient sureties, before one or more justices of the territorial division in which the conviction or order was 
made or before a judge or other officer, or has made a deposit to be prescribed with a condition that the 
defendant will prosecute the writ of certiorari at his own expense, without wilful delay, and, if ordered, will 
pay to the person in whose favour the conviction, order or other proceeding is affirmed his full costs and 
charges to be taxed according to the practice of the court where the conviction, order or proceeding is 
affirmed. 


(2) PROVISIONS OF PART XXV — 


The provisions of Part XXV relating to forfeiture of an amount set out in a recognizance apply to a 
recognizance entered into under this section. 
[R.S.C. 1970, c. C-34, s. 713; S.C. 2019, c. 25, s. 313.] 
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780. 
EFFECT OF ORDER DISMISSING APPLICATION TO QUASH — 


Where a motion to quash a conviction, order or other proceeding is refused, the order of the court refusing the 
application is sufficient authority for the clerk of the court forthwith to return the conviction, order or proceeding to 
the court from which or the person from whom it was removed, and for proceedings to be taken with respect thereto 
for the enforcement thereof. 


[R.S.C. 1970, c. C-34, s. 714.] 


PRACTICE NOTES 
{780-1 Scope of section 


The court subject to the order does not lose jurisdiction over the proceeding while the motion is 
pending, but lacks the practical ability to proceed if it complies with the order to return all papers and 
documents touching the matter as required by the provincial criminal practice rule.?5 

781. 

WANT OF PROOF OF ORDER IN COUNCIL — 


(1) No order, conviction or other proceeding shall be quashed or set aside, and no defendant shall be 
discharged, by reason only that evidence has not been given 


(a) of a proclamation or order of the Governor in Council or the lieutenant governor in council; 


(b) of rules, regulations or by-laws made by the Governor in Council under an Act of Parliament or by the 
lieutenant governor in council under an Act of the legislature of the province; or 


(c) of the publication of a proclamation, order, rule, regulation or by-law in the Canada Gazette or in the 
official gazette for the province. 


(2) JUDICIAL NOTICE — 


Proclamations, orders, rules, regulations and by-laws mentioned in subsection (1) and the publication 
thereof shall be judicially noticed. 

[R.S.C. 1970, c. C-34, s. 715.] 

782. 

DEFECT IN FORM — 


No warrant of committal shall, on certiorari or habeas corpus, be held to be void by reason only of any defect 
therein, where 


(a) itis alleged in the warrant that the defendant was convicted; and 


(b) there is a valid conviction to sustain the warrant. 
[R.S.C. 1970, c. C-34, s. 716.] 
783. 


NO ACTION AGAINST OFFICIAL WHEN CONVICTION, ETC., QUASHED — 
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Where an application is made to quash a conviction, order or other proceeding made or held by a provincial court 
judge acting under Part XIX or a justice on the ground that he exceeded his jurisdiction, the court to which or the 
judge to whom the application is made may, in quashing the conviction, order or other proceeding, order that no 
civil proceedings shall be taken against the justice or provincial court judge or against any officer who acted under 
the conviction, order or other proceeding or under any warrant issued to enforce it. 


[R.S.C. 1985, c. C-46, s. 783; R.S.C. 1985, с. 27 (1st Supp.), s. 203.] 


PRACTICE NOTES 
{783-1 Scope of section 


Immunity should only be refused where there is a serious basis to do so, such as dishonest or 
malicious conduct.?6 
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RULE 43 EXTRAORDINARY REMEDIES 


Contents of Notice 


General Rule 
43.03 


(1) 


A notice of application under this rule shall be in Form 1 and comply with rule 6.03 and shall also state 
the subpoena, warrant or other order or determination to which the application relates. 
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Contents of Notice 
Applications to Quash 


(2) 


Where an applicant seeks to quash a warrant, conviction, order or determination, other than a subpoena or 
warrant to compel the attendance of a witness, there shall be endorsed upon the notice of application a 
notice in the following form addressed to the Court Services Manager or coroner or as the case may be: 
By virtue of subrule 43.03(3) of the Criminal Proceedings Rules for the Superior Court of Justice (Ontario), you are, 
upon receiving this notice, to return forthwith to the Clerk’s Office at ...... true copies of the conviction (or as the 
case may be) herein referred to, together with true copies of the indictment, information, exhibits and papers or 
other documents touching the matter, as fully and as entirely as they remain in your custody, together with this 
notice and the certificate prescribed in the said rule. 


Dated this ......... day of ............. pliant 

C.D, 

Solicitor for the Applicant 

To: A.B. 

Court Services Manager at .............................. 


(or coroner, or as the case may be) 


(3) 


Upon receipt of the notice of application endorsed under subrule (2), the Court Services Manager or 
coroner, as the case may be, shall forthwith return to the Clerk's Office at the place where the application is 
returnable true copies of the conviction, order, or warrant, together with true copies of the indictment, 
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information, exhibits and any other proceedings or documents touching the matter, and the notice served 
upon him or her with a certificate attached thereto in the following form: 

Pursuant to the accompanying notice | herewith return to this Honourable Court the following: 

True copies of: 

1. the information; 

2. the conviction (or as the case may be); 


3. the exhibits, if capable of reproduction and relevant to the matters in question; 


4. any other papers or documents touching the matter, if capable of reproduction and relevant to the matters in 
question. 


And I hereby certify to this Honourable Court that | have above truly set forth all exhibits, papers and documents in 
my custody or power relating to the matter set forth in the said notice of application. 


Date 


Court Services Manager (or coroner, as the case may be) 
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RULE 43 EXTRAORDINARY REMEDIES 
Contents of Notice 
Effect of Return 


(4) 
Subject to subrules (5) and (6), the documents listed in the certificate under subrule (3), together with any 


transcript of the proceedings filed by the applicant, shall have the same effect in law as a return to a writ of 
certiorari. 


(5) 
Subject to subrule (6), service of a notice of application to quash under subrule (2) upon a provincial court 


judge, justice or justices, coroner, or as the case may be, suspends the proceedings which are the subject 
of the application. 


(6) 
A judge may, upon service of a notice of application therefor in such manner, if at all, as the judge may 


direct, order that the proceedings which are the subject of the application to quash shall continue upon 
such terms as appear just. 
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RULE 43 EXTRAORDINARY REMEDIES 


Contents of Notice 


Further or Amended Return 


(7) 

The judge hearing an application to quash may direct a further or amended return. 

[51/2014-5, s. 29, effective January 1, 2014.] 

PRACTICE COMMENTARY 

{43.03-1 

Effect of filing certiorari 

Where a notice of certiorari has been filed, proceedings are suspended in the court against whom the application 
has been filed by operation of Rule 43.03(5) and the lower court has no jurisdiction to continue.’ The failure of the 
lower court to suspend the proceedings upon service is of no moment if it is later determined that the application 


seeking extraordinary relief has no merit.? 


Where the application is frivolous, either the Registrar or the respondent may bring an application in accordance 
with these Rules for summary dismissal of the extraordinary remedy request. 


Footnote(s) 


1 Я. v. King, [2002] O.J. No. 1538 (Ont. C.J.). 


Раде 2012 
Further or Amended Return 


2 в. у. Codina, [2016] O.J. No. 6748, 2016 ONSC 7335 (Ont. S.C.J.), айа [2017] O.J. No. 3278, 2017 ONCA 527 (Ont. 
GA) 
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PART IV: SUMMARY CONVICTION APPEALS AND EXTRAORDINARY REMEDIES [Rules 
40-49] 


RULE 43 EXTRAORDINARY REMEDIES 


Filing and Service of Notice of Application 


Time for Giving Notice of Application 
43.04 


(1) 


An applicant shall give notice of application in Form 1 and in accordance with rule 43.03 within 30 days 
after the day on which the order which is the subject of the application was made or given. 
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RULE 43 EXTRAORDINARY REMEDIES 
Filing and Service of Notice of Application 
General Rule 


(2) 
Notice of application shall be given: 
(a) 


where the application includes an application for prohibition, by personal service upon the provincial court 
judge, justice or justices, coroner or other person whose order is the subject of the application; and, 


(b) 
where the applicant is Her Majesty the Queen in Right of Ontario or Canada, as represented by the Attorney 
General, and the respondent is an accused not represented by a solicitor, by personal service on the 


respondent, or, where the respondent is an accused represented by a solicitor, on the solicitor of record; 
or, 


(c) 


where the respondent is Her Majesty the Queen in Right of Ontario or Canada, as represented by the 
Attorney General, by service upon the prosecutor in accordance with rule 5; and, 


(d) 


by filing, or sending by prepaid registered mail to the office of the clerk of the court in the place where the 
application is to be heard, two copies of the notice of application, together with proof of service thereof, 


and the application shall be returnable within 30 days of service. 


Раде 2012 
General Rule 
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RULE 43 EXTRAORDINARY REMEDIES 


Filing and Service of Notice of Application 


Extension of Time 


(3) 


A judge, either before or upon the hearing of the application may, by order, extend any time prescribed by 
this rule, on such terms as appear just. 
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Filing and Service of Notice of Application 


Consent to Extension of Time 


(4) 


Any time prescribed by this rule for serving or filing the notice of application or supporting materials may 
be extended by consent in writing endorsed on the relevant document by the party served or in such other 
form as a judge of the court may direct. 


PRACTICE COMMENTARY 
443.04-1 
Extension of time 


In В. v. Wu,' an application for an extension of time to quash a committal for trial for aggravated assault ten months 
after the order was made was dismissed. The accused claimed that the committal should be quashed because one 
counsel represented all three accused at the preliminary inquiry thus creating a conflict of interest. This issue was 
not raised before the preliminary inquiry judge. The court held that the interests of justice did not require an 
extension of time given that committal was inevitable because the complainant had identified the accused as the 
person who had stabbed him. The court stated: "... To quash the committal now, when the issue was never raised 
before the preliminary inquiry judge, 10 months have passed since committal, and where the evidence made 
committal virtually inevitable, where the accused acquiesced to proceeding with his former counsel, and where 
there is no basis to find that his right to make full answer and defence at trial would be impaired in any fashion, 
would result in significant delay for no useful purpose.” While a motion to extend time to bring an application for 
certiorari to quash the accused's committal was not brought in Н. v. Faulkner, the court cited the 15-month delay by 
the accused in bringing the application into account in refusing the application.? 
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Footnote(s) 


1 [2013] O.J. No. 43 (Ont. S.C.J.). 
2 R.v. Wu, [2013] O.J. No. 43 at para. 14 (Ont. S.C.J.). 


3 [2013] O.J. No. 2329 (Ont. S.C.J.). 
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RULE 43 EXTRAORDINARY REMEDIES 


Materials for Use on Application 


Materials to be Filed 
43.05 


(1) 
The notice of application in Form 1 shall be accompanied by: 
(a) 


a copy of the subpoena, warrant, conviction or other order or determination which is the subject of the 
application; 


(b) 

a copy of the indictment (information) containing the charge to which the application relates; 

(c) 

where there is no or an incomplete record of the proceedings giving rise to the issuance of the 


Subpoena, warrant or other order or determination which is the subject of the application, an affidavit of 
or on behalf of the applicant deposing to the matters described in subrule (2); 


(d) 


a transcript of the proceedings giving rise to the issuance of the subpoena, warrant or other order or 
determination which is the subject of the application; and, 


(e) 
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a copy of any other material in the court file that is necessary for the hearing and determination of the 
application. 
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RuLE 43 EXTRAORDINARY REMEDIES 
Materials for Use on Application 
Affidavit of or on Behalf of the Applicant 
(2) 
The affidavit of or on behalf of the applicant described in paragraph (1)(c) shall include: 
(a) 
a description of the affiant’s status and the basis of his or her knowledge of the matters deposed; 


(b) 


a statement of the particulars of the charge to which the application relates, together with a date or dates 
scheduled for trial or preliminary inquiry in respect of such charge; 


(c) 


a statement of all facts material to a just determination of the application which are not disclosed in any 
other materials filed in support of the application; 


(d) 
where the applicant seeks habeas corpus to obtain release from custody, the consent of the applicant to 


dispense with the issue of the writ of habeas corpus, the return thereto, and the presence of the applicant 
before the judge determining the application; and, 


(e) 


Раде 2012 
Affidavit of or on Behalf of the Applicant 


where the applicant seeks habeas corpus to obtain release from custody, a statement that the applicant is 
not required to be detained in custody in respect of any other matter. 
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RULE 43 EXTRAORDINARY REMEDIES 
Materials for Use on Application 
Cross-Examination on Affidavits 


(3) 


Where an affidavit has been filed under this rule, the party opposite may cross-examine on such affidavit in 
accordance with rule 6.07. 
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RuLE 43 EXTRAORDINARY REMEDIES 
Materials for Use on Application 
Use of Agreed Statement of Facts 


(4) 


A judge, before or upon the hearing of the application, may act upon a statement of facts in accordance 
with rule 6.09. 
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RuLE 43 EXTRAORDINARY REMEDIES 
Materials for Use on Application 
Applicant’s Application Record and Factum 


(5) 


The applicant shall prepare, serve and file an Application Record and Factum in accordance with subrules 
6.05(1) and (2) and rule 33. 
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RuLE 43 ExrRAORDINARY REMEDIES 
Materials for Use on Application 
Respondent's Application Record and Factum 


(6) 


The respondent shall prepare, serve and file an Application Record and Factum in accordance with 
subrules 6.05(3) and (4) and rule 33. 


[SI/2014-5, ss. 30, 33, effective January 1, 2014.] 
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RULE 43 EXTRAORDINARY REMEDIES 


Consent in Writing 
43.06 


The respondent may consent in writing to the order sought upon terms included in a draft order filed 
and a judge, satisfied that the relief sought by the applicant should be granted in the circumstances, 
may grant the order on such terms as are contained in the draft order filed without the attendance of 
solicitors. 


[Heading repealed by 51/2014-5, s. 31, effective January 1, 2014.] 


Rules 50.01 to 50.09: Repealed. 
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SUPERIOR COURT OF JUSTICE PRACTICE DIRECTIONS 


Notice to the Profession, Parties, Public and the Media’ 
Effective August 2, 2022 


This Notice to the Profession, Parties, Public and the Media (“Notice”) applies to all proceedings in the Superior 
Court of Justice (“SCJ”). It consolidates and supersedes all previous Province-wide Provincial Notices but does not 
introduce new substantive provisions unless indicated below. All prior Provincial Notices have been archived in the 
section “Notices no longer in effect”. 


This Provincial Notice is supplemented by Regional Notices. Counsel, parties, the public and the media should 
consult the Regional Notices for specific scheduling and Region-specific practices and protocols including the 
Region’s direction on how the Court’s Guidelines determining the mode of proceeding in Civil, Family & Criminal will 
be scheduled. 


|. PROCEDURES GOVERNING ALL SCJ PROCEEDINGS 
1. Gowning 
2. Standard document naming protocol 
3. Electronically filing materials for Court & Court Fee Payments 
A. For Civil and Family: Justice Services Online 
B. For Criminal 
4. Uploading materials for Court: CaseLines 
Document Sharing and uploading requirements into CaseLines 
Parties' Responsibilities for Civil and Family 
Release of Orders and Endorsements 
Access and Use of CaseLines in Criminal 
Items that should not be uploaded onto CaseLines in Criminal 


Implementation of CaseLines in each Region 


отто о юш > 


Help with CaseLines: Ministry of the Attorney General — JSO Contact Centre 
5. Orders: Civil & Family 
6. Communicating with Court, Staff and Trial Coordinators 


7. Virtual Hearings 


o» 


D. 


SUPERIOR COURT OF JUSTICE PRACTICE DIRECTIONS 


Preparing for your virtual hearing 
Virtual Courtroom Etiquette Rules 
Public and media access to SCJ Virtual Hearings 


Recording and other illegal conduct during a virtual hearing 


8. Access to digital recordings and transcripts of SCJ hearings 


IV. ADDITIONAL PROCEDURES GOVERNING CRIMINAL MATTERS 


1. Filings in Criminal Matters 


2. Requirement for CaseLines: Regional implementation 


3. Guidelines to Determine Mode of Proceeding in Criminal 


A. 


Over-arching principles in the application of the presumptive guidelines 


B. Terms used in the guidelines: 


C. Presumptive guidelines to determine mode of proceeding in criminal matters 


|. PROCEDURES GOVERNING ALL SCJ PROCEEDINGS 


1. Gowning 
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Effective April 19, 2022, counsel must be gowned for any virtual proceeding that, if conducted in person, would 
require gowning. Unless a Region-specific Notice or Practice Direction states otherwise, counsel are not required to 
gown for the following court attendances: 


* Trial scheduling court (also known as assignment court, “speak to" court or "purge court") in family, criminal 
or civil proceedings; 


* Case conferences, settlement conferences, trial scheduling conferences, trial management conferences, or 
pre-trials; and 


e Small Claims Court proceedings. 


Counsel must be gowned for all other in-person or virtual proceedings. They must do so regardless of whether the 
presiding judicial official is a judge or an associate judge. 


2. 


2. Standard document naming protocol 


When documents are submitted to the court in electronic format, the document name must be saved as follows: 


1. Document type (including the form number in family cases), 


Type of party submitting the document, 


2 
3. Name of the party submitting the document (including initials if the name is not unique to the case), and 
4 


Date on which the document was created or signed, in the format DD-MMM-YYYY (e.g. 12-JAN-2021). 
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For example, documents should be saved as follows: 

Expert Report — Defendant — Loblaws Inc. — 13-MAR-2021 

Financial Statement Form 13.1 — Respondent — A. Wong — 21-NOV-2021 
11b Application — Defence — Nathanson — 12-JAN-2021 


Document names shall not include firm-specific naming conventions, abbreviations, or file numbers. Form numbers 
are only to be included in the names of documents submitted in family cases. 


3. 

3. Electronically filing materials for Court & Court Fee Payments 
A. 

A. For Civil and Family: Justice Services Online 


Counsel and parties are expected to issue and file their documents electronically, along with any necessary filing 
fees, by using the Ministry's Justice Services Online (JSO) platform through the appropriate portal — for Civil use the 
Civil online filing portals and for Family use the Family online filing portals. See additional procedures for filing 
materials for Civil in this Notice here and additional procedures for filing materials for Family in this Notice here. 


Once accepted by the court clerk, documents will be considered to have been issued or filed on the date indicated 
in the document. 


Filings must comply with restrictions that have been placed on the length of material that can be submitted in 
connection with each event, such as limits on the number of pages for an affidavit or conference brief. Refer to the 
direction provided in this Notice for Civil here and for Family here and the relevant Regional Notice for these 
requirements. Filed materials should also include any prior orders or endorsements that were issued and that are 
relevant to the request(s) being made. 


Caselaw and other source materials referenced in factum should be hyperlinked. Where hyperlinks are provided, it 
will not be necessary to file Books of Authorities. 


Filing at the court office remains available for parties who are unable to file documents electronically or for 
documents that must be filed urgently. The Court will also accept these limited filings by e-mail at the specific e-mail 
addresses indicated in each Region's Notice for the following matters: 


* For matters that are urgent, including requests for an urgent hearing 


* Documents that must be filed for a deadline that is no more than 5 business days away. 


Unless the court directs otherwise, where counsel and parties deliver materials by email, they must: 


1. retain any documents that were originally signed, certified or commissioned in paper format until the day on 
which the case is finally disposed of or, if no notice of appeal is served in the case, the time for serving the 
notice has expired, subject to any requirement in the Family Law Rules to give the document to the clerk 
before that day; and 


2. promptly make the original document available for inspection and copying on the request of the court or of 
any party to the case. 
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For questions on electronic filing, members of the public can call or email the Ministry’s Contact Centre for 
assistance with the Justice Services Online portal. 
JSO Contact Centre information: 

e Telephone: 1-800-980-4962 

* Email: CivilClaimsOnline@ontario.ca (Civil) 

* Email: FamilyClaimsOnline@ontario.ca (Family) 
Court fees for documents that were filed by email between March 16, 2020 to date can be paid over the phone 
through a secure credit card transaction. Phone fee payments can also be made for documents that are filed by 


email pursuant to this Notice and Regional Notices. Court office phone numbers can be found on the Ministry of the 
Attorney General's website. 


Court fee payments may also be sent by mail or courier to the court office or provided at the court office. Cheque 
payments must include a letter that indicates the court file number and title of proceeding, identifies the document 
that was filed by email, date of the email filing, party who filed the document by email and the name of the 
representative of the party (if any). 


Information about requesting a fee waiver can be found in the Ministry of the Attorney General's Court Fee Waiver 
Guide and Forms. 


B. 
B. For Criminal 


All filings for Criminal matters must be emailed to the address(s) located in the Region's Notice and follow the 
protocol set out in the Region's Notice. 


4. 

4. Uploading materials for Court: CaseLines 

A. 

A. Document Sharing and uploading requirements into CaseLines 

CaseLines is now being used for many Superior Court of Justice events. Where it is being used, after materials are 
accepted for filing by the court, parties shall upload electronic copies of their documents into CaseLines for review 
by all participants before and during a court hearing. 

If you have received an email from CaseLines inviting you to a case, click the link provided and upload the 
documents you will rely on for your hearing. Documents must be uploaded at least 5 days in advance of the 
hearing, or at the same time as any filing deadlines that are less than 5 days as set out by a rule of court or a 
Regional Notice. 


For more information about CaseLines including how to upload documents to CaseLines and tips for using it, see: 


CaseLines Tips for Counsel and Self-Represented Parties are available at: 
httos://www. ontariocourts.ca/scj/notices-and-orders-covid-19/supplementary-notice-september-2-2020/caseline- 


tios/ EF 
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View and 18-minute Caselines tutorial on how to access, update, invite people and review evidence for cases 


here. 


A link to a demonstration of CaseLines may be accessed here: hitos://vimeo.com/448576991 p? 


B. Parties' Responsibilities for Civil and Family 


To facilitate the effective use of CaseLines, counsel and self-represented parties must do the following: 


1. 
2. 


Email Addresses -Include your current email addresses on all documents that are filed with the court. 


Trusted Sender/Junk Folder -Make CaseLines a trusted sender by saving com in your contacts list, or 
regularly check your junk folder for emails from CaseLines. 


Register in the Correct Version of CaseLines (i.e. Ontario) — Upon receipt of an email from CaseLines, 
click Ше link for one-time registration. You сап азо register іп | advance at 
https //ontariocourts.caselines.comv/by clicking on Registe Ki 


Page Limits -Abide by page limits set out in the rules of court, practice directions and Notices to the 
Profession. Please split documents larger than 500 pages into multiple documents. 


Upload Documents into Hearing Sub-Bundle -After your documents have been accepted for filing by the 
court office, upload them into the sub-bundle created for the hearing (e.g. Motion sub-bundle, Pre-trial 
sub-bundle, Trial sub-bundle) at least 5 days in advance of the hearing, or as soon as possible for any 
filing deadlines that are less than 5 days, unless directed otherwise by Regional Notice. Do not upload 
documents into the Master Bundle. 


Use Document Naming Protocol and Number Your Documents - Use the Court's Standard Document 
Naming Protocol when submitting documents to the court in electronic format. Documents are organized 
in each sub-bundle numerically, so you can control the order in which your documents appear by adding a 
number at the beginning of the file name (i.e. 1 Factum — Respondent Smith — 01-JAN-2021). If you upload 
a new document later, add it to the end of your numerical list so that it does not change the CaseLines- 
generated document and page numbers. 


Affidavits of Service -Upload affidavits of service to CaseLines in all family cases. In civil cases, upload 
affidavits of service only if service is contested or proof of service is necessary for determining the motion 
(e.g. motions where responding materials were not filed, solicitor removal motions, motions to add a party 
(defendant), etc.). 


Do Not Upload Sealed Documents- Unredacted versions of documents that are or, are proposed to be, 
the subject of a sealing order should NOT be uploaded into CaseLines. Although the notice of motion for 
the sealing order can be uploaded, the unredacted document proposed to be sealed must be emailed to 
the Trial Coordination Office, identifying the case name, court file number and the hearing date (if 
assigned), together with a request that the document be forwarded to the presiding judge or associate 
judge as a sealing order is being sought. If the hearing takes place by telephone or videoconference, 
immediately following the granting of the sealing order, the moving party must enclose an unredacted 
version of the document in a sealed envelope, append the court order/endorsement to the envelope, and 
file itin hardcopy at the court office for inclusion in the court file. 


Motions for Removal as Lawyer- In motions for removal as lawyer of record under rule 15.04(1.2) and 
(1.3) of the Rules of Civil Procedure, unredacted motion materials should not be uploaded into CaseLines. 
Similarly, in motions to remove a lawyer under r. 4 (13) of the Family Law Rules, evidence in support of the 
motion should not be uploaded into CaseLines. These documents should be emailed to the Trial 
Coordination Office for delivery to the judicial official, unless a regional practice direction or notice to the 
profession provides for another method of delivery. 
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10. Exhibits — It is counsel’s obligation to upload Exhibits into CaseLines. These documents should be 
uploaded separately, as the Registrar can only add one electronic exhibit stamp per document. 


11. Participant Information Form -Prior to each hearing, upload into the hearing sub-bundle a completed 
Participant Information form. Where possible, the moving party for the event is asked to coordinate with 
other parties to complete one form for the hearing. In criminal matters, each party may upload their own 
form. The participant information form must also be saved using the court’s document naming convention 
(e.g. Participant Information — All Parties — 01-JUN-2021 or Participant Information — Applicant Smith — 01- 
JUN-2021). 


12. Upload Prior Orders and Endorsements -Parties must ensure that all previous orders and endorsements 
in the case that are relevant at the hearing have been uploaded into the Orders and Endorsements sub- 
bundle in CaseLines so they can be accessed by the judiciary at future hearings. If neither party is 
represented by counsel, assistance is available from the filing office to help upload these documents into 
CaseLines. 


13. Upload Pleadings-Parties must also ensure that all pleadings have been uploaded into the Pleadings sub- 
bundle in CaseLines. For Family cases, parties must also upload Form 35.1/A affidavits into this sub- 
bundle so they can be accessed at upcoming events. 


14. Note Any Documents Improperly Uploaded into CaseLines- Parties should identify any documents that 
have been inappropriately uploaded by opposing parties by making a case note in CaseLines specifying 
the document/s and why it/they should not have been uploaded. Where a confirmation form is required for 
the event, any documents that have been improperly uploaded should also be noted on that form. 

C. 

C. Release of Orders and Endorsements 

Where an event was heard using CaseLines, court staff may release orders and endorsements to the parties by 
uploading them to CaseLines instead of sending them by e-mail, subject to any direction from the presiding judicial 
official. You can locate these documents by accessing the Orders and Endorsements sub-bundle in CaseLines. 
CaseLines will automatically alert parties to changes that occur in a bundle, for instance if a party uploads material 
or if the court uploads an order or endorsement following the event. These notifications are sent from 
noreply@caselines.com to the email address of all parties with access to the bundle. Staff provide this notification 
feature to parties when they are first invited into the case file. Please be sure to save noreply@caselines.com as a 
safe sender in your email settings. 

D. 


D. Access and Use of CaseLines in Criminal 


In criminal matters, CaseLines access will be limited to the judiciary, court staff, lawyers and their necessary Crown 
and defence staff requiring access. 


Counsel are prohibited from inviting their clients/accused persons to access CaseLines. 

Counsel are required to make other arrangements to share documents, as appropriate, with their clients. 
No Criminal matters involving self-represented persons will use CaseLines. 

E. 


E. Items that should not be uploaded onto CaseLines in Criminal 
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No materials related to child pornography. 
No document referring to a confidential informant. 
Unless specifically directed by the court to do otherwise, Crown and defence counsel will not upload the following 
documents into CaseLines: 
e a sealed document 
e а document for which a sealing order is sought 
*  aprivileged document, or a document where privilege is being asserted 
* Any other document where counsel have concerns, until judicial direction is given. If counsel have 
concerns about uploading any specific item, they should seek the direction of the Court at a judicial pretrial. 
Counsel should ensure that this direction is placed on the record at the subsequent court appearance to be 
endorsed on the indictment or other written record by the Registrar. 
F. 


F. Implementation of CaseLines in each Region 


Events in Civil: to confirm which events in Civil require uploading into CaseLines in each Region see the Civil 
section in this Notice here. 


Events in Family: to confirm which events in Family require uploading into CaseLines in each Region see the 
Family section in this Notice here. 


Events in Criminal: to confirm which events in Criminal require uploading into CaseLines in each Region see the 
Criminal section in this Notice here. 


G. 
G. Help with CaseLines: Ministry of the Attorney General — JSO Contact Centre 
Members of the public can call or email the Ministry's Contact Centre for assistance with CaseLines. 


JSO Contact Centre information: 
* Telephone: 1-800-980-4962 


* Email: info.CaseLines@ontario.ca (CaseLines) 
5. 
5. Orders: Civil & Family 


Judgments, endorsements and orders of the Court are effective as of the date they are made, unless the judgment, 
endorsement or order states otherwise. 


Where a draft order is filed online for issuing and entering, the registrar can electronically issue the order and email 
it to the requestor. Attending the courthouse to have an order issued and entered in person is not recommended 
unless it is time-sensitive, such as a family law restraining order, or an issued order is needed to commence an 
appeal. 
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Please note that an issued and entered order is required for the purpose of an appeal to the Court of Appeal for 
Ontario or an appeal to the Divisional Court Branch of the Superior Court of Justice. 


6. 
6. Communicating with Court, Staff and Trial Coordinators 


Counsel and self-represented persons shall not communicate directly with a judge, unless the court directs 
otherwise. Instead, they may communicate with the court filing and trial coordination offices by email pursuant to a 
Region’s Notice. 


When communicating by email with court filing and trial coordination offices, counsel and self-represented parties 
should: 
1. Include the following information in the subject line: 
e LEVEL OF COURT (SCJ) 
e TYPE OF MATTER (Criminal, Family, Civil, Commercial List, Estates) 
* FILE NUMBER (indicate NEW if no court file number exists) 
e ORIGINATING COURT LOCATION 
e ТҮРЕ OF DOCUMENT (e.g., Motion, Conference Brief, Other Request) 
e STYLE OF CAUSE 
e DATE OF EVENT 
2. Include in the body of the email the following information if applicable: 
e court file number (if it is an existing file) 
* style of cause 
e date of event 
*  shorttitle of proceeding 
* list of documents attached (note: attachments cannot exceed 35 MB) 
e type of request 


* name, role (i.e. lawyer, representative, party, etc.,) and contact information of person submitting the 
request (email and phone number) 


e all parties should be copied on emails sent to the court. 
7. 
7. Virtual Hearings 
A. 
A. Preparing for your virtual hearing 


To ensure the virtual hearing runs smoothly, please see the Court's guidance to help with your preparation in 
advance of the hearing, including testing your internet connectivity here: 


Link to the SCJ Best Practices for Remote Hearings and the Virtual Courtroom Etiquette Rules. 
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You may also find guidance in the Best Practices for Remote Hearings, Second Edition prepared by the Joint E- 
Hearings Task Force, However, the guidance in these Best Practices is subject to the discretion of the judge 
hearing the matter and to the direction in this consolidated Notice, Practice Directions and Regional Notices as 
applicable. 


B. 
B. Virtual Courtroom Etiquette Rules 


All participants and members of the public that attend a virtual court proceeding must conduct themselves as if they 
were physically in the courtroom. We ask all individuals participating in virtual court proceedings to continue to 
observe the following well-established rules of court decorum which can be found here: Virtual Courtroom Etiquette 
Rules 


С. 
С. Public and media access to SCJ Virtual Hearings 


The SCJ remains committed to the open court principle regardless of whether the hearing is conducted virtually or 
in-person. 


Any member of the media or the public who wishes to hear/observe a remote proceeding may email their request to 
the local courthouse staff in advance of the hearing. The person requesting access should advise of the hearing 
they wish to hear/observe, and their contact information. 


Every effort will be made to provide the requestor with information on how they may hear/observe the proceeding, 
however, the request may be reviewed by the court. Additionally, certain proceedings are closed to the media and 
public by legislation or court order. 


D. 
D. Recording and other illegal conduct during a virtual hearing 


Participants and observers shall not record, take photos, screen capture or broadcast any part of a Court 
proceeding unless it is expressly authorized by the presiding judicial official. It is an offence under section 136 of the 
Courts of Justice Act and you may also be charged with an offence under the Criminal Code, if you record, 
photograph, screen capture, publish, broadcast (or live stream) any part of a court proceeding without the express 
permission of the presiding judicial official. 


Other conduct during the course of a virtual court hearing may be an offence under the Criminal Code or may 
constitute contempt of court, for example, racist comments or threats to harm a person or justice participant written 
in the Chat function during the course of a hearing. 

8. 


8. Access to digital recordings and transcripts of SCJ hearings 


All requests for access to court recordings should follow the procedures outlined in paragraphs 67 to 94, in Part 
VI(C) of the Consolidated Provincial Practice Direction. 


A request for an official transcript of a court proceeding may be made by accessing the information and following 
the procedure set forth on the Ministry of Attorney General website for Court Transcripts: 
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https:/www.attorneygeneral.jus.gov.on.ca/english/courts/court_transcripts.php DT. 


If the authorized court transcriptionist is unable to access the recording to make a transcript, you may make a 
motion to the judge to ask that access be granted. 


*ckok KK 
IV. 


IV. ADDITIONAL PROCEDURES GOVERNING CRIMINAL MATTERS 


1. Filings in Criminal Matters 

All filings for Criminal matters must be emailed to the address(s) located in the Region's Notice and follow the 
protocol set out in the Region's Notice. Also, for further direction, please refer to section IX, X, and XI in the 
Provincial Practice Direction /Amendment to the Criminal Proceedings Rules Regarding Criminal 
Proceedings 

2. 

2. Requirement for CaseLines: Regional implementation 


The status of CaseLines expansion for Criminal matters is as follows: 


(i) Toronto: CaseLines is being used for summary conviction appeals, prerogative remedies/special motions, pre- 
trial motions, bail hearings and bail reviews. 


(ii) East Region: CaseLines is being used for Criminal bail reviews, bail hearings, pre-trial motions, judicial pre- 
trials and trials (and proceedings subsequent to the judicial pre-trial). 


(iii) Northwest Region: Subject to a judicial order or endorsement, all scheduled Criminal events will use 
CaseLines with the exception of Assignments Courts, bail estreatments and detention reviews. 


(iv) Central East Region: Criminal bail reviews, bail hearings and judicial pre-trials (and proceedings subsequent 
to the judicial pre-trial). 


(v) Central South Region: CaseLines is being used for summary conviction appeals, pre-trial motions, bail 
reviews, bail hearings and judicial pre-trials (and proceedings subsequent to the judicial pre-trial). 


(vi) Central West Region: Subject to a judicial order or endorsement, CaseLines will be used for all criminal 
matters except for judicial pre-trials, Trial Readiness Court, Assignment Court, bail treatments and TBST matters. 


(vii) Northeast Region: Subject to a judicial order or endorsement, all scheduled Criminal events will use 
CaseLines. 


(viii) Southwest Region: CaseLines is being used for judicial pre-trials, bail reviews, bail hearings, and summary 
conviction appeals. 


3. 
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3. Guidelines to Determine Mode of Proceeding in Criminal 
These guidelines will take effect April 19th, 2022. 


Please see Regional Notices for scheduling protocols related to the application of the following presumptive 
guidelines including scheduling processes related to requests for changes in the presumption. 


A. 
A. Over-arching principles in the application of the presumptive guidelines 


These guidelines set out presumptive methods of attendance for events in Superior Court of Justice proceedings. In 
applying these guidelines, the Court will take into account the following general principles: 


1. 
1. Discretion of the Court: 


While presumptions for each event set out the default position of the Court, the final determination of how an event 
will proceed will remain subject to the discretion of the Court. This will take into account the issues in the 
proceeding, the expected length of the hearing, the evidentiary record, the status of parties (e.g. self-represented 
litigants) and access to technology (including virtual capacity at institutions and courthouses). 


2. 
2. Access to justice: 


While virtual platforms to conduct proceedings remotely have enhanced access to justice for many, the Court also 
recognizes that there are significant variations in the abilities of litigants to access and use the technology that is 
required for virtual hearings. Until such time as there is a means to provide access to technology to those who do 
not have it so that they can fully participate in a remote hearing, the Court will take this access issue into account 
when determining the appropriate mode of proceeding. In that respect, if remote proceedings are utilized, the needs 
of all participants must be met so they can fully and equally participate. 


3. 
3. Self-represented litigants: 


While the Court’s determination of the appropriate mode of proceeding will necessarily take into account the ability 
of litigants to access and effectively use technology for virtual hearings, the Court will also consider other 
circumstances uniquely related to self-represented litigants. Issues such as the inability to obtain timely assistance 
from duty counsel and court staff, needing support to use technology or the inability to adequately address issues in 
writing may mean that in proceedings involving a self-represented litigant, Courts may favour an in-person mode of 
proceeding. 


4. 
4. In-person hearings important: 
While the continued use of virtual proceedings increases efficiency at many stages in the litigation process, the 


Court also recognizes the importance of in-person interaction and hearings for more substantive attendances. For 
these matters, in-person advocacy and participation will remain an essential feature of our justice system. 
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5. 
5. Hybrid options: 
In determining the mode of proceeding and the application of the guidelines, the Court will also take into account 
whether some parts of a proceeding should be conducted virtually and other parts conducted in person. In other 
words, hybrid options will be considered where appropriate or necessary. 
6. 
6. Impediments to a virtual hearing: 
There may be statutory, security or other impediments to having a remote hearing in certain matters, particularly 
criminal cases, civil contempt hearings and other matters that deal with sensitive information (e.g. child protection 
cases). Moreover, a party’s or participant’s personal circumstances (e.g. disabilities or caregiver responsibilities) 
may make remote hearings less suitable. 
B. 
B. Terms used in the guidelines: 


“Virtual” = proceedings using a platform like Zoom video or audioconference or by teleconference. 


“Hybrid” = proceedings in which some justice participants are appearing physically in the courtroom and others are 
participating virtually. 


"In-person" = all parties, counsel and the judge are physically in the courtroom. 


"Videoconference or audioconference” = connecting into a proceeding using a platform like Zoom through video 
and audio or audio only. 


"Teleconference" = connecting into a proceeding via a telephone number to a landline. 

C. 

C. Presumptive guidelines to determine mode of proceeding in criminal matters 

1. 

1. Assignment court: 

Assignment court appearances will be held virtually (either by video or audioconference or in some jurisdictions by 
teleconference) unless the Court specifies a different method of attendance. In deciding whether any assignment 
court appearance will be conducted other than virtually, the Court will take into account whether the accused is self- 
represented (either in custody or out of custody) and any other factor bearing on the administration of justice, 
including any access to justice issues. 

2. 


2. Bail hearings, bail reviews and detention reviews: 


(i) Bail hearings: 
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All bail hearings will be held virtually subject to the discretion of the Court, which will take into account: the 
availability of a virtual suite from the custodial institution, whether the accused is self-represented, the position(s) of 
the parties and any other factor bearing on the administration of justice. The mode of appearance can be decided at 
the pre-bail hearing conference or a party may request one for this purpose. 


(ii) Bail reviews and detention reviews: 


All bail reviews and 90-day detention reviews will be held virtually subject to the discretion of the Court, which will 
take into account: the availability of a virtual suite from the custodial institution, whether the accused is self- 
represented, the position(s) of the parties and any other factor bearing on the administration of justice. The mode of 
appearance can be decided at the pre-bail hearing conference or a party may request one for this purpose. 


3. 
3. Judicial pre-trials: 


All judicial pre-trials will be held virtually (either by video or audioconference or in some jurisdictions by 
teleconference) unless the Court directs that an in-person judicial pre-trial is required in light of the accused being 
self-represented, there being multiple accused in a case, the complexity of trial issues, the length of the trial, or any 
other factor the Court decides warrants an in-person judicial pre-trial. 


4. 
4. Pre-trial motions: 


All pre-trial motions will be held in person unless both the accused and the Crown consent to it being heard virtually 
and the Court approves. The Court may consider the option of a hybrid proceeding and whether a witness, at the 
request of either party, may be permitted to testify virtually by videoconference. This direction does not otherwise 
limit either the accused’s or Crown’s ability to seek to call a particular witness’ evidence remotely as authorized by 
the Criminal Code or the common law. 


5. 
5. Judge-alone trials: 


All judge-alone trials will be held in person unless both the accused and Crown consent to a virtual trial and the 
Court approves. The Court may consider the option of a hybrid proceeding and whether a witness, at the request of 
either party, may be permitted to testify virtually by videoconference. This direction does not otherwise limit either 
the accused’s or Crown's ability to seek to call a particular witness’ evidence remotely as authorized by the Criminal 
Code or the common law. 


6. 

6. Jury trials: 

All jury trials will be held in person. The Court may consider the option of a hybrid proceeding and whether a 
witness, at the request of either party, may be permitted to testify virtually by videoconference. This direction does 
not otherwise limit either the accused’s or Crown’s ability to seek to call a particular witness’ evidence remotely as 


authorized by the Criminal Code or the common law. 


7. 
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7. Guilty pleas: 


All guilty pleas will be held in person unless both the accused and the Crown consent to it being heard virtually and 
the Court approves. 


8. 
8. Sentencing hearings: 


All sentencing hearings will be held in person unless both the accused and the Crown consent to it being heard 
virtually and the Court approves. 


9. 
9. Summary conviction appeals and special motions: 
(i) Assignment court (in jurisdictions where these are held): 
All assignment court appearances related to summary conviction appeals and special motions will be held virtually 
(either by video or audioconference or in some jurisdictions by teleconference), with the exception of self- 
represented litigants, unless the Court specifies a different method of attendance. 
(ii) Hearing of the motion: 
All summary conviction appeals will be held virtually subject to the discretion of the Court, which will take into 
account: whether the accused is self-represented, the position(s) of the parties, and any other factor bearing on the 
administration of justice. Where one of the parties requests another mode of appearance, they can do so at a case 
management conference or they can request a case management conference for this purpose. 
Geoffrey B. Morawetz, Chief Justice. 
April 14, 2022. 
Amended August 2, 2022 — Part II Civil, paragraphs 1-4; Part III Family, paragraphs 16-18 
Practice Directions pertaining to criminal proceedings in regional courts 
Central East Region 

Notice to the Profession and Parties — Protocol for Criminal Proceedings in the Central East Region 

(https://www.ontariocourts.ca/scj/notices-and-orders-covid-19/ce-criminal-proceedings/) 


Effective June 1, 2022 


This Notice to the Profession and Parties applies to proceedings in the Superior Court of Justice, Central East 
Region, commencing June 1, 2022. 


This Notice supersedes all previous region-specific Practice Directions and Notices to the Profession for the Central 
East Region issued prior to this date, which are hereby revoked. 
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Counsel and parties are also advised to refer to the relevant Parts of the following, which are available on the 
Superior Court of Justice website at: www.ontariocourts.ca/scj С: 


Consolidated Provincial Practice Direction; 


Notice to the Profession, Parties, Public, and the Media — effective April 19, 2022 
PART 1 — PRESUMPTIVE MODE OF HEARING 
PART2 -FILING COURT DOCUMENTS 
PART3 | -UPLOADING OF DOCUMENTS (CaseLines) 
Generally 
Criminal Matters 
Release of Orders and Endorsements 
PART4 | —CRIMINAL PROCEEDINGS 


PART 1 
PART 1 — PRESUMPTIVE MODE OF HEARING 


For complete information on the Presumptive Mode of Hearing Guidelines for the Superior Court of Justice, please 
see: 


Guidelines to Determine Mode of Proceeding in Criminal | Superior Court of Justice 


The chart below lists the presumptive modes of hearing for criminal matters in the Central East region. 
In Person Virtual In Writing 


Criminal Jury trial х 
Non-jury trial X 
Pre-trial motions X 
Guilty Pleas X 
Sentencing Hearing X 


Assignment Court x 
/TBST/First 
Appearance 


Summary Conviction X 
Appeal 


Judicial Pre-trials х 
Bail Hearings x 


Bail/Detention x 
Reviews 


A. 
A. Change to Presumptive Mode of Hearing 


All events scheduled, on or after June 1, 2022, will proceed in the presumptive mode of hearing set out 
above unless a judge, prior to the hearing, has directed otherwise. 
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Criminal Events: 
Any party seeking to change the presumptive mode of hearing for an event must raise this request no less than 60 
days before the event with the presiding judge or their designate. The accused must be present in person or via 


video link for this request. 


A written request must be sent to the Trial Coordinator’s Office, which will schedule a virtual or in person 
attendance before a judge. 


Failure to raise this at the first available opportunity will result in the event proceeding in the presumptive 
mode of hearing. The request will not be considered on the scheduled hearing date. 


PART 2 

PART 2 - FILING COURT DOCUMENTS 

Filings in Criminal Matters 

All filings for Criminal matters must be emailed to the address(es) located in the Region's Notice and follow the 
protocol set out in the Region's Notice. Also, for further direction, please refer to section IX, X, and XI in the 
Provincial Practice Direction /Amendment to the Criminal Proceedings Rules Regarding Criminal 


Proceedings 


Court filed documents in criminal, proceedings must comply with the court filing requirements in: 


• 4.01 of the Criminal Proceedings Rules; 


Court documents which do not comply with these document standards, including the maximum length for such 
documents will NOT be accepted for filing (and therefore cannot be uploaded to CaseLines). 


PLEASE ENSURE STRICT COMPLIANCE WITH TIMELINES and COURT FILING DOCUMENT STANDARDS. 
All filings for Criminal matters are to be filed through the following email addresses: 

Barrie — Barrie.SCJ.courts(ontario.ca 

Bracebridge — Bracebridge.courts@ontario.ca 

Cobourg — Cobourg.court@ontario.ca 

Lindsay — Lindsay.courts@ontario.ca 

Newmarket — yorkcrimSCJ@ontario.ca 

Oshawa — Durham.SCJ.Courts@ontario.ca 

Peterborough — Peterborough.scj.courts@ontario.ca 

PART 3 


PART 3 - UPLOADING OF DOCUMENTS (CaseLines) 
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A. 
A. Generally 


In the event new counsel takes over a matter from counsel of record, it is the responsibility of the new counsel to 
contact the former counsel of record to obtain the invitation to CaseLines or in the alternative, obtain the invitation 
from the Trial Coordinator. Counsel may invite their legal assistant to upload the event materials. 


How? You can do so by locating the case (found on your View Case List screen) and selecting Update Case. Next, 
click on the People tab found in the case file and then on Invite New Participant. Enter the participant’s email 
address and select the bundles you would like to provide them access to (i.e. the event and Orders and 
Endorsements bundles). Once you click Invite, an automated CaseLines email will be sent to the person containing 
a link to the case. 


Failure to comply with the above may result in the event not proceeding as scheduled and, where appropriate, 
judicial sanctions and/or terms may be imposed. 


Only court documents which have been accepted for filing are to be uploaded. Should any party upload 
documents which have not been filed, the party must bring this to the attention of the presiding judge. 


B. 
B. Criminal Matters 


For full details on uploading materials to CaseLines (including links to helpful tips) and further particular 
requirements/restrictions on uploading materials to CaseLines for criminal matters see the Provincial Consolidated 
Notice to the Profession, Parties, Public and the Media and in particular paragraph 4 of that Notice. 


Upon service and filing of documents, counsel must immediately upload the filed documents to CaseLines. If 
necessary, counsel should contact the Court Office to obtain a CaseLines invite for the event. Uploading to 
CaseLines after 4:00pm the business day before or the morning of the beginning of the hearing must be avoided. 
Counsel can assume all materials filed on CaseLines by 4:00pm of the business day prior to a scheduled hearing 
will have been read by the presiding Justice. 
In summary, CaseLines shall be used for all criminal events except for the following events: 

o Trial Readiness Court; 

o Assignment Court; 

o Bail Estreatments; and, 


o TBST matters. 
3. 
3. Release of Orders and Endorsements 
Where an event was heard using CaseLines, court staff may release orders and endorsements to the parties by 
uploading them to CaseLines instead of sending them by e-mail, subject to any direction from the presiding judicial 


official. 


When orders and endorsements are released and updated to CaseLines, the parties will receive notification that 
Caselines has been updated. Parties can then obtain these documents by accessing the Orders and 
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Endorsements sub-bundle in CaseLines. In some cases, where the court has reserved, the presiding judge may 
also send a copy of the reasons or endorsement to the parties via email. 


PART 4 
PART 4 – CRIMINAL PROCEEDINGS 


Parties must comply with the current practice direction regarding Province Wide Practice Direction in Criminal 
proceedings: 


Provincial Practice Direction /Amendment to the Criminal Proceedings Rules Regarding Criminal Proceedings | 
Superior Court of Justice (ontariocourts.ca) 


This Provincial Practice Direction covers the following topics: 


Part I: Interpretation and Application of this Practice Direction 
Part Il: s. 11(b) — Appearances on Indictments 

Part Ill: Factums 

Part IV: Pre-trial Conferences 


1. Updated Pre-trial Forms 
2. Directions and Orders of Pre-Trial Conference Judge 
3. Conducting Pre-trial Conferences by telephone or video conference 
Part V: Bail Variations pursuant to s. 519.1 of the Code 
Part VI: Applications under s. 11(b) of the Canadian Charter of Rights and Freedoms 
1. Scheduling of s. 11(b) Applications 
2. Supporting Materials in s. 11(b) Applications 
Part VII: Related Amendments to Other Superior Court of Justice Practice Directions 
Part VIII: Media Notification After Jury Sequestered 
1. Purpose of this Part 
2. Interpretation and Application of this Part 
PART IX: Filing 
PART X: Remote Proceedings 
PART XI: Designations 


Dated: June 1, 2022 
Mark L. Edwards 
Regional Senior Justice 
Superior Court of Justice 


Central East Region 


Central South Region 
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Notice to the Public and Profession for Central South Region 


(https://www.ontariocourts.ca/scj/notices-and-orders-covid-19/cs-notice-proceedings/) 
INTRODUCTION 


This Notice to the Public and Profession applies to proceedings in the Superior Court of Justice, Central South 
Region, effective April 19, 2022. 


The purpose of this notice is to address the presumptive modes of proceeding in the three areas of responsibility of 
the court in the Central South region. It includes clarification of the implementation dates and the process to seek a 
change from the presumptive mode of proceeding. It addresses the process of filing of documents and the events 
for which CaseLines is to be used. It also is intended to set out the expectations related to limits on filing of material 
for various events and the process of scheduling events. This notice also addresses bankruptcy proceedings in the 
Central South region. 


This Notice supersedes all previous COVID-19 region-specific Notices to the Profession for the Central South 
Region issued prior to this date, which are hereby revoked. 


Counsel and parties are also advised to refer to the relevant Parts of the Consolidated Provincial Practice Direction, 
the Consolidated Practice Direction for Divisional Court Proceedings as well and the Consolidated Notice to the 


Profession, Parties, Public and the Media which are available on the Superior Court of Justice website 
www.ontariocourts.ca/scj С 


The Central South Region includes the following Courthouses: 
Hamilton — John Sopinka Courthouse — 45 Main St. East 
Hamilton Family Court — 55 Main St. West 

Waterloo Region Courthouse — 85 Frederick St. Kitchener 

St. Catharines — Robert S.K. Welch Courthouse — 59 Church St. 
Welland Courthouse — 102 East Main St. 

Brantford Superior Court — 70 Wellington St. 

Cayuga Courthouse — 55 Munsee St. North 

Simcoe Courthouse — 50 Frederick Hobson VC Drive 
PRESUMPTIVE MODE OF HEARING 


For complete information on the Presumptive Mode of Hearing Guidelines for the Superior Court of Justice 
Guidelines, please see: 


Consolidated Notice to the Profession, Parties, Public and the Media 
The following summary lists the presumptive modes of hearing for matters in the Central South Region (Hamilton, 


Kitchener, St. Catharines, Welland, Brantford, Cayuga, and Simcoe). 
CRIMINAL in-person virtual in writing 


CRIMINAL 


FAMILY & CHILD 
PROTECTION 
MATTERS 


SUPERIOR COURT OF JUSTICE PRACTICE DIRECTIONS 


Trial 
Scheduling/Assignm 
ent Courts 


Judicial Pre-Trials 
(JPTs)* usually by 
teleconference* 


Bail Hearings "(virtual 
where practical but 
otherwise in person to 
be addressed at the 
time of scheduling) * 


Bail Reviews "(virtual 
where practical but 
otherwise in person to 
be addressed at the 
time of scheduling) * 


Consent Bail 
Review/Variations 


Detention Reviews 
Pre-Trial Motions 
Non-Jury Trials 
Jury Trials 


Guilty 
Pleas/Resolutions 


Sentencing Hearings 


Summary Conviction 
Appeals 


R. 39 First 
Appearance 


Child Protection Lists 
DRO Conference 
Case Conferences 


Settlement 
Conferences 


Trial Management 
Conferences "with a 
settlement focus* 


Trial Scheduling 
Conferences 


Unopposed/14B/Ex 
parte Motions 


Urgent Motions 


Short Motions (under 
1 hour) 


Long Motions (over 1 
hour) 


Temporary Care & 
Custody Hearings 


Summary Judgment 


in-person 


x x X x 


virtual 


X 
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in writing 
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CRIMINAL in-person virtual in writing 


Motions 
Contempt Motions X 


Place of Safety X 
Hearings/TBST 


FROLists X 
Trials X 


Trial X 
Scheduling/Assignm 
ent Courts 


Speak to Courts for X 
Trial Sittings 

CIVIL Trial X 
Scheduling/Assignm 
ent Court 
Case Conference X 
*usually by 
teleconference* 
Pre-Trials X 
Jury Trials X 
Non-Jury Trials X 


Consent X 
Motions/Unopposed/ 
Ex parte 


Short Motions (under X 
1 hour) 

Long X 
Motions/Applications 

(under 2 hours) 

Long X 
Motion/Applications 

(over 2 hours & 

complex and 

Summary Judgment) 

* may be heard in 

person given the 

guidelines* 


Speak to Court for X 
Trial Sittings 
Implementation Dates for the Guidelines for the Central South Region 
Implementation of the guidelines for the Central South will be as follows: 
Events scheduled with the Court before April 19, 2022, and taking place up and including June 30, 2022, will take 
place in the mode contemplated when scheduled. Events scheduled with the Court before April 19, 2022, and 


taking place after July 1, 2022, will presumptively be heard in the mode set out in the Guidelines. 


All new matters scheduled on or after April 19, 2022, will follow the presumptions set out in the Guidelines. 


Changes to the Presumptive Mode of Hearing 
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A change to the mode of hearing after July 4, 2022, must be made to the court no later than 14 days in advance of 
the scheduled event. 


Ultimately, the final determination of how an event will proceed will remain subject to judicial discretion. This will 
take into account the issues of the proceeding, the expected length of the hearing the evidentiary record, the status 
of parties, and access to technology. 


Criminal Proceedings 


Any party seeking to change the presumptive mode of hearing for an event must raise this request with the court at 
the earliest attendance or no later than when scheduling the event. 


The request can be raised with the presiding judge at a Judicial Pre-Trial or Assignment Court. 
Family Proceedings 


Any party seeking a change to specific family events, may do so by either: 
1. A request to a judge at an appearance or 


2. The filing of a Request for a Virtual Hearing. This form is to be sent to the respective Trial Coordinator’s 
offices. 


NOTE: If a request is granted for a virtual hearing, then the hearing will be virtual and not hybrid. The parties will be 
advised accordingly. 


Civil Proceedings 


Any party seeking to change the presumptive mode of hearing for an event must raise this request with the court at 
the earliest opportunity and no later than when first scheduling the event. 


The request must be made in writing and emailed to the Trial Coordinator’s Office, copied to all other parties. The 
Trial Coordinator’s Office will arrange for a telephone conference attendance before a judge. 


Failure to raise this at the first available opportunity will result in the event proceeding in the presumptive 
mode of hearing. The request will not be considered on the scheduled hearing date. 


Requests are to be sent to the following email addresses with “REQUEST FOR CHANGE IN PRESUMPTIVE 
MODE, Case Name and File #” in the subject line: 


Hamilton (Civil & Criminal) — Hamilton.Superior.Court@ontario.ca 
Hamilton (Family) — Hamilton.Family.Superior.Court@ontario.ca 
Kitchener /Waterloo — Kitchener.Superior.Court(2ontario.ca 

St. Catharines — St.Catharines.Superior.Court@ontario.ca 
Welland — Welland.Superior.Court@ontario.ca 

Brantford — BrantfS@ontario.ca 


Cayuga - Cayuga.Superior.Court@ontario.ca 
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Simcoe — Simcoe.Superior.Court@ontario.ca 
URGENT MATTERS 
Urgent matters are matters which require immediate access to the court and for which it is impractical to follow the 
standard procedures. Generally, a matter is urgent if a court order is necessary to preserve life, the health or safety 
of a child, liberty, property, to address the immediate danger of a child’s removal from Ontario and time is of the 
essence. Urgent requests are to be made by e-mail to the respective Trial Coordinator offices. 
Hamilton (Civil & Criminal) — Hamilton.Superior.Court@ontario.ca 
Hamilton (Family) — Hamilton.Family.Superior.Court@ontario.ca 
Kitchener /Waterloo — Kitchener.Superior.Court(2ontario.ca 
St. Catharines — St.Catharines.Superior.Court@ontario.ca 
Welland — Welland.Superior.Court@ontario.ca 
Brantford — BrantfS@ontario.ca 
Cayuga - Cayuga.Superior.Court@ontario.ca 


Simcoe — Simcoe.Superior.Court@ontario.ca 


The email shall describe the relief requested and why the matter is urgent and shall attach a draft of the proposed 
Notice of Motion or other originating document but not all of the materials for the hearing itself. 


However, for Family Law matters, any affidavits should be attached at the same time. 
The request for urgency will be reviewed by a judge and, if accepted, the court will provide further direction. 


If the matter is found to be urgent, the materials for the hearing are to be filed with the specific court offices as set 
out under the sections dealing with Criminal, Civil, and Family matters for each courthouse. 


FILING COURT DOCUMENTS 


Documents MUST be filed through the appropriate portals set out herein, or the documents, whether attempting to 
be filed electronically or in person, will be rejected. 


All documents filed with the court MUST be filed in accordance with the following Naming Convention, failing which, 
the documents may NOT be before the court: 


The type of document, the type of party filing the document, the name of party (if more than one), and the date: DD- 
MMM-YYYY. 


For example, the documents set out below should be filed as follows: 
Notice of Motion-Moving Party-ABC Corp. 14-JUL-2020 


Affidavit of Service-Applicant-Wong 21-NOV-2020 
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Statement of Defence-Defendant-XYZ Ltd. 02-JAN-2021 
Compendium-Responding Party-Patel 03-MAR-2021 


Factum-Intervenor-Attorney General 11-NOV-2020 


Court filed documents in criminal, civil and family proceedings must comply with the court filing requirements in: 
• 4.01 of the Criminal Proceedings Rules; 
e 4.01 to 12 of the Rules of Civil Procedure; 
e ће Family Law Rules and Province-wide Notice to the Profession Regarding Family Law Cases 


Court documents which do not comply with these document standards, including the maximum length for such 
documents will NOT be accepted for filing (and therefore cannot be uploaded to CaseLines). 


CASELINES 


The following events require that the necessary documents, once accepted by the court office after filing, be 
uploaded to CASELINES: 
Criminal 

* Bail Review/Bail Hearings/Applications 

e Summary Conviction Appeals 

*  Pre-Trial Motions/Applications 


e Judicial Pre-Trials 


° Civil Pre-Trials 
e Trials 


Long Motions — including Summary Judgment Motions 


* Settlement Conferences 
* Trial Management Conferences/Trial Scheduling Conferences 
* Long Motions — including Summary Judgment Motions 


* Trials 
NOTE: Child Protection matters are not yet approved for CaseLines. 
If you have received an email from CaseLines inviting you to a case, click the link provided and upload the 
documents you will rely on for your hearing. Documents must be uploaded at least 5 days in advance of the hearing 
unless directed otherwise. 


See links for additional information on CaseLines: 


CaseLine Tips 


Page 25 of 64 
SUPERIOR COURT OF JUSTICE PRACTICE DIRECTIONS 


CaseLines — FAQ’s 

CRIMINAL PROCEEDINGS 

All filings for Criminal matters are to be filed through the following email addresses: 
Hamilton — Hamilton.OCJ.courts@ontario.ca 

Kitchener /Waterloo — Kitchener.OCJ.Courts@onario.ca 

St. Catharines St.Catharines.Superior.Court@ontario.ca 

Welland — Welland.Superior.Court@ontario.ca 

Brantford — Brantfordscjcourt@ontario.ca 

Cayuga — HaldimandCountyCourt@ontario.ca 

Simcoe - Simcoe.SCJ.Courts@ontario.ca 

Parties must comply with the current Province Wide Practice Direction in Criminal proceedings: 


Provincial Practice Direction / Amendment to the Criminal Proceedings Rules Regarding Criminal Proceedings | 
Superior Court of Justice (ontariocourts.ca) 


This Provincial Practice Direction covers the following topics: 
Part I: Interpretation and Application of this Practice Direction 
Part Il: s. 11(b) — Appearances on Indictments 

Part Ill: Factums 


Part IV: Pre-trial Conferences 
1. Updated Pre-trial Forms 
2. Directions and Orders of Pre-Trial Conference Judge 


3. Conducting Pre-trial Conferences by telephone or video conference 
Part V: Bail Variations pursuant to s. 519.1 of the Code 


Part VI: Applications under s. 11(b) of the Canadian Charter of Rights and Freedoms 
1. Scheduling of s. 11(b) Applications 
2. Supporting Materials in s. 11(b) Applications 


Part VII: Related Amendments to Other Superior Court of Justice Practice Directions 


Part VIII: Media Notification After Jury Sequestered 
1. Purpose of this Part 
2. Interpretation and Application of this Part 
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PART IX: Filing 
PART X: Remote Proceedings 
PART XI: Designations 
PRESENT SCHEDULING PROTOCOLS 
The prior scheduling protocols of the court changed as a result of COVID-19. It is anticipated that the scheduling 
protocols will change again in the future to accommodate the electronic filings of materials and virtual appearances. 


The present protocols will continue until further notice. 


For any short or long motion, the Notice of Motion or Application record shall indicate any Wednesday date for the 
hearing date as a HOLD DATE. 


Confirmations are required 5 days before in Civil matters and 3 days before in Family matters. 
If no responding material is filed prior to the original motion date then the moving party must file a confirmation to 
that effect, and the motion will proceed as an unopposed basket motion, and the original motion hearing date will be 


vacated. 


For short motions or applications which can be argued in less than 60 minutes, the trial coordinator will provide a 
date for the hearing and the original Wednesday hold date may then be vacated. 


Confirmations are to be sent by email to the Trial Coordinators at: 
Hamilton (Civil & Criminal) — Hamilton.Superior.Court@ontario.ca 
Hamilton (Family) — Hamilton.Family.Superior.Court@ontario.ca 
Kitchener /Waterloo — Kitchener.Superior.Court@ontario.ca 

St. Catharines St.Catharines.Superior.Court@ontario.ca 

Welland — Welland.Superior.Court@ontario.ca 

Brantford — BrantfS@ontario.ca 

Cayuga - Cayuga.Superior.Court@ontario.ca 

Simcoe — Simcoe.Superior.Court@ontario.ca 

Scheduling of Long Motions or Applications 


A “long” motion or application is one which is expected to require more than one hour for argument, including reply 
argument (but excluding the time required by the judge to consider the matter and render a decision). 


These motions or applications are generally set to be argued during a specified week rather than a specific date. 
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There are generally two ways that long motions may be scheduled: (1) by a judge determining the motion is a long 
motion and not a short motion or (2) by the parties scheduling it as a long motion at the outset. 


For motions determined by the party at the outset to be long, once all material is filed, a confirmation is to be sent 
advising of the specific “Ready List” week to be called. 


If parties are not able to agree to a specific week or issues arise, the parties may contact the Trial Coordinator to 
obtain a date for a brief appearance before a judge. Parties will be required a maximum one-page outline of the 
issues in dispute. 

For all long motions, motion confirmations are required as follows: 

Prior to the week assigned, a further confirmation is required no later than Thursday prior to the Monday. 
The confirmation shall include issues to be decided, list of materials relied upon and availability of counsel 
during the week. 

Confirmations are to be sent by email to the Trial Coordinators at: 

Hamilton (Civil & Criminal) — Hamilton.Superior.Court@ontario.ca 

Hamilton (Family) — Hamilton.Family.Superior.Court@ontario.ca 

Kitchener /Waterloo — Kitchener.Superior.Court(2ontario.ca 

St. Catharines St.Catharines.Superior.Court@ontario.ca 

Welland — Welland.Superior.Court@ontario.ca 

Brantford — BrantfS@ontario.ca 

Cayuga — Cayuga.Superior.Court@ontario.ca 

Simcoe — Simcoe.Superior.Court@ontario.ca 

The Honourable Mr. Justice Paul R. Sweeny 


Regional Senior Judge, Central South Region 


April 19, 2022 


Central West Region 


Central West Region: Notice to the Profession and Parties 


(https ://www.ontariocourts.ca/scj/practice/practice-directions/central-west/cw-notice-profession-parties/) 
Effective April 19, 2022 


This Central West Notice to the Professions and Parties, made pursuant to Rule 1.07(4), applies to all proceedings 
in the Superior Court of Justice, Central West Region, commencing April 19, 2022. 
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This Notice supersedes all previous region-specific Practice Directions and Notices to the Profession for the Central 
West Region. 
Counsel and parties are also advised to refer to the relevant parts of 

e the Provincial Consolidated Notice to the Profession; and 


e ће Consolidated Practice Direction for Divisional Court Proceedings 


available on the Superior Court of Justice website at: www.ontariocourts.ca/scj с“. 
PART 1 - PRESUMPTIVE MODE OF HEARING 
PART2 -FILING COURT DOCUMENTS 
PART3  -UPLOADING OF DOCUMENTS (CaseLines) 
A. Generally 
Ensure Correct parties receive the CaseLines Invite 
Only Upload filed documents 
Upload to the Correct Bundle for the Event 
B. Criminal Matters 
CaseLines is not to be used for any matter where the accused is self-represented. 


Items that should not be uploaded onto CaseLines: 


KKK KK 


C. Release of Orders and Endorsements 


PART 4 CRIMINAL PROCEEDINGS 
APPENDIX A 

PART 1 

PART 1 — PRESUMPTIVE MODE OF HEARING 


For complete information on the Presumptive Mode of Hearing Guidelines for the Superior Court of Justice 
Guidelines, please see: 


https://www. ontariocourts.ca/scj/quidelines-mode-of-proceedings/ ES 


APPLICATION TO ALL HEARINGS AFTER APRIL 19, 2022 


All events scheduled to be heard in the Central West Region, on or after April 19, 2022, will proceed in the 
presumptive mode of hearing unless a judge, prior to the hearing, has directed otherwise. 


IMPORTANT CHANGES: 


1. Counsel and Parties should note that, in Central West Region, all matters heard on a "ROTA 
hearing day" will be in-person given the broad types of matters scheduled on that day. ROTA 
hearing days are dates when a Central West Judge from another center presides in Orangeville, 
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Guelph, Walkerton or Owen Sound. Trial Coordinators in these centers will identify what dates are 
“ROTA hearing days” when matters are scheduled. 


2. Counsel and Parties should note that, in Central West Region, all long motions (Civil and Family) 
will be heard in-person given that “long motion dates” are a combined family and civil long 
motions. 


The following summary lists the “presumptive modes of hearing” for matters in CW. 


in-person virtual in writing 
Criminal Jury trial x 
Non-jury trial х 
Pre-trial motions х 
Guilty Pleas x 
Sentencing Hearing x 
Assignment Court x 
[TBST/First 
Appearance 
Summary Conviction x 
Appeal 
Judicial Pre-trials х 
Bail Hearings X 
Bail/Detention x 
Reviews 
CIVIL AND FAMILY: All types of events in-person 


ROTA Weekly Circuit 
in Guelph, 
Orangeville, 
Walkerton, and Owen 
Sound 


Civil 


Family 


scheduled during a 
“ROTA day” will be 
heard in person 
notwithstanding the 
presumptive mode of 
hearing in the 
Guidelines 


Jury trial 
Non-jury trial 
Civil pre-trials 


Case 
conferences/case 
management 


Assignment Court 
/TBST Court 


Consent and 
unopposed Motions 


Short Motions 


Long Motions & 
Applications 


Early or Urgent Case 
Conferences 


Urgent Motions 


Case Conferences, 
Settlement 
Conferences and 
Trial Management 
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in-person virtual in writing 
Conferences 


Assignment Court x 
/Trial Scheduling 
Conf 


Procedural & x 
Consent motions 


Short motions x 
Long Motions X 
Trials х 


DRO conferences x 


1. Requests to Change or Objections to the Presumptive Mode of Hearing 


Criminal Events: 


Any party seeking to change the presumptive mode of hearing for an event must raise this request with the Court at 
the earliest attendance and no later than when scheduling the event. 


The request can be raised with the presiding judge at a Pre-Trial or Speak to Court. Where necessary, the written 
request must be sent to the Trial Coordinator's Office, who will schedule a telephone or virtual attendance before a 
judge to consider the request and provide any necessary directions or orders. 


Civil and Family Events 


Any party seeking to change the presumptive mode of hearing for an event must raise this request or objection with 
the Court when scheduling the event, within 10 days of receiving notice of the scheduled event or no later than 
seven (7) days prior to the hearing. See Rule 1.08(4). 


The request must be made in writing and emailed to the Trial Coordinator's Office, copied to all other parties. 
Responses by other parties are not required as their position can be set out at the telephone or virtual 
attendance with the judge. 


Whether the request is on consent or not, the Trial Coordinator's Office will arrange for a telephone or virtual 
attendance before a judge. Consent by counsel will not necessarily mean that the Court will accede to the request. 
The presiding judge will consider the factors in Rule 1,08(6) and counsel should be prepared to make submissions 
on these factors. 

Failure to raise this at the first available opportunity will result in the event proceeding in the presumptive mode of 
hearing. The request will not be considered on the scheduled hearing date or within 7 days of the scheduled 
hearing date. 


If no request is made to change the presumptive mode of hearing, the parties are deemed to have agreed to 
proceed with the presumptive mode of hearing. See Rule 1.08(7) 


PART 2 
PART 2 – FILING COURT DOCUMENTS 


Appendix A contains information where Court documents MUST be electronically filed. 
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Court filed documents in criminal, civil and family proceedings must comply with the document standards set out in: 
• 4.01 of the Criminal Proceedings Rules; 
• 4.01 to 12 of the Rules of Civil Procedure; 


• The Family Law Rules and Province-wide Notice to the Profession Regarding Family Law Cases 


Court documents which do not comply with these document standards, including the maximum length for any 
particular court document will NOT be accepted for filing (and therefore cannot be uploaded to CaseLines). 


PLEASE ENSURE STRICT COMPLIANCE WITH FILING and UPLOADING TIMELINES and COURT FILING 
DOCUMENT STANDARDS. 


PART 3 

PART 3 - UPLOADING OF DOCUMENTS (CaseLines) 

A. 

A. Generally 

Ensure Correct parties receive the CaseLines Invite 

It is the responsibility of the parties (and former counsel), upon receipt of the CaseLines' invite to send an invite to 
new counsel or party, if there has been a change in counsel or the contact information of the current counsel or 
party is incorrect. Similarly, counsel may invite their legal assistant for the purpose of uploading documents for the 
event. 

How do you forward an invite? You can do so by locating the case (found on your View Case List screen) and 
selecting Update Case. Next, click on the People tab found in the case file and then on Invite New Participant. Enter 
the participant's email address and select the bundles you would like to provide them access to (i.e., the event and 
Orders and Endorsements bundles). Once you click Invite, an automated CaseLines email will be sent to the 
person containing a link to the case. 

Only Upload filed documents 

Only Court documents which have been accepted for filing are to be uploaded to CaseLines. Should either 
party upload documents which have not been filed, the party must bring this to the attention of the 
presiding judge. 

Upload to the Correct Bundle for the Event 


Documents uploaded to CaseLines do not form part of the Court file. 


CaseLines is a reading platform for hearings and trial as judges will not have access to the entire Court file — only 
the event bundle. 


B. 
B. Criminal Matters 


For full details please refer to the CW Notice to the Profession dated February 28, 2022: 
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Central West Region: Notice to the Profession Regarding CaseLines in Criminal Matters | Superior Court of Justice 
(ontariocourts.ca) 


Upon service and filing of documents, counsel must immediately upload the filed documents to CaseLines. If 
necessary, counsel should contact the Court Office to obtain a CaseLines' invite for the event. 


Uploading to CaseLines the morning of or at the beginning of the hearing, must be avoided. 
CaseLines will be used for all criminal events except for the following events: 
1. Judicial pre-trials; 
Trial Readiness Court; 


2 

3. Assignment Court; 

4. Bail Estreatments; and 
5 


To Be Spoken To (TBST) matters. 
CaseLines is not to be used for any matter where the accused is self-represented. 


Items that should not be uploaded onto CaseLines: 
1. No materials related to child pornography; 
2. No document referring to a confidential informant; and 


3. Unless specifically directed by the Court to do otherwise, Crown and defence counsel will not upload the 
following documents into CaseLines: 


* A sealed document; 
• A document for which a sealing order is sought; 
* A privileged document, or a document where privilege is being asserted; and 


* Any other document where counsel have concerns, until judicial direction is given. 
E. 
E. Release of Orders and Endorsements 
Where an event was heard using CaseLines, Court staff may release orders and endorsements to the parties by 
uploading them to CaseLines instead of sending them by e-mail, subject to any direction from the presiding judicial 
official. 
When orders and endorsements are released and updated to CaseLines, the parties will receive notification that 
Caselines has been updated. Parties can then obtain these documents by accessing the Orders and 


Endorsements bundle in CaseLines. 


In some cases, where the Court has reserved, the presiding judge may also send a copy of the reasons or 
endorsement to the parties via email. 


PART 4 
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PART 4 - CRIMINAL PROCEEDINGS 


Parties must comply with the current practice direction regarding Province Wide Practice Direction in Criminal 
proceedings: 


Provincial Practice Direction / Amendment to the Criminal Proceedings Rules Regarding Criminal Proceedings | 
Superior Court of Justice (ontariocourts.ca) 


This Provincial Practice Direction covers the following topics: 
Part I: Interpretation and Application of this Practice Direction 
Part Il: s. 11(b) — Appearances on Indictments 

Part Ill: Factums 


Part IV: Pre-trial Conferences 
1. Updated Pre-trial Forms 
2. Directions and Orders of Pre-Trial Conference Judge 


3. Conducting Pre-trial Conferences by telephone or video conference 
Part V: Bail Variations pursuant to s. 519.1 of the Code 


Part VI: Applications under s. 11(b) of the Canadian Charter of Rights and Freedoms 
1. Scheduling of s. 11(b) Applications 
2. Supporting Materials in s. 11(b) Applications 


Part VII: Related Amendments to Other Superior Court of Justice Practice Directions 


Part VIII: Media Notification After Jury Sequestered 
1. Purpose of this Part 
2. Interpretation and Application of this Part 


PART IX: Filing 

PART X: Remote Proceedings 
PART XI: Designations 

RSJ Ricchetti 

April 08, 2022 

APPENDIX A 


Documents MUST be filed through the appropriate portal set out herein or the documents will be rejected. 
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The Court will only accept filings by e-mail or in-person for the following reasons: 
e For matters that are urgent, including requests for an urgent hearing; 
* Documents that must be filed for a court date that is less than 5 business days away; and, 
* Documents that must be filed for a deadline that is less than 5 business days away. 


* Where alternate filing requirements are required due to an accessibility request. 
All Payments and fees are due per policy and directive. 
CRIMINAL- Electronic Court Filings 


All filings for Criminal matters and requests for urgent Criminal hearings may be filed/sent to the following email 
addresses: 


Brampton — Peel Region Courthouse scjtrialofficebrampton@ontario.ca 
Milton — Halton Region Courthouse SCJHaltontrialoffice@ontario.ca 
Orangeville — Dufferin County Courthouse OrangevilleSCJTrialOffice@ontario.ca 
Guelph — Wellington County Courthouse GuelphOffice.SCJ@ontario.ca 

Owen Sound — Grey County Courthouse SCJGreyBruce@ontario.ca 

Walkerton — Bruce County Courthouse SCJGreyBruce@ontario.ca 

East Region 


Notice to the Public and the Profession in East Region 


(https://www.ontariocourts.ca/scj/notices-and-orders-covid-1 9/east-region-notice-public-profession/) 
Notice to the Public and the Profession in East Region 
Court Operations in the East Region as of April 19, 2022 


This Notice applies to the East Region of the Superior Court of Justice and must be read along with 
applicable Provincial and Local Notices. Previous Regional Notices issued during the pandemic are hereby 
revoked. 


PURPOSE OF THIS NOTICE 


The purpose of this notice is to provide guidance for counsel and litigants involved in court proceedings in the East 
Region as court operations emerge from restrictions required during the COVID-19 health emergency. This notice 
replaces the earlier notices issued in May of 2020 and March of 2021. It must be read in conjunction with the 
province wide notice issued by the Chief Justice and posted on the Ontario Courts website.[1] 


The East Region of the Superior Court includes ten judicial districts or counties serviced by courts in Ottawa, 
Kingston, Napanee, Belleville, Picton, Brockville, Cornwall, L'Orignal, Perth and Pembroke. Each of these centres is 
significantly different in terms of size, court facilities and judicial complement. There are local protocols and 
schedules in each judicial centre which cannot easily be incorporated into a single document. Where there are local 
notices, they will be hyperlinked to this document. 
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The Ottawa court is the largest judicial centre in the Region and one of the largest in the province. As such, it has 
specific administrative procedures for Criminal, Civil, Family & Child Protection matters and a Local Administrative 
Judge responsible for each of these areas of operation. Ottawa is also the only centre in the Region dealing with 
Bankruptcy & Insolvency, Divisional Court or matters before Associate Judges. 


USE OF TECHNOLOGY 


During the pandemic, the vast majority of court proceedings were conducted by way of videoconference and 
documents were filed and exchanged electronically. Although the lifting of public health measures permits a return 
to in-court appearances, the court will continue to utilize modern technology. Certain hearings will remain virtual or 
hybrid and the default mode of filing and presenting documents will remain electronic. 


Parties participating in virtual hearings or hybrid hearings must comply with the court's requirements for virtual 
hearings as posted on the court website and with any directions or orders of the presiding judicial officer. Link to 
Virtual Courtroom Etiquette 


Lawyers and litigants are expected to file documents electronically unless it is impractical to do so. Directions 
regarding electronic filing of Civil, Family and Small Claims Court matters will be found on the court web site. In 
most cases documents are to be filed using Justice Services Online or in limited circumstances, by e-mail. Note that 
confirmation forms are to be filed by email (and not by fax). All documents for use in criminal proceedings are to be 
filed by email. Email addresses for each court centre are set out at the end of this notice. 


Where so directed, parties will also be required to upload documents for use at a court hearing to a document 
sharing platform “CaseLines”. Further information concerning the use of CaseLines is available on the court 
website. 


URGENT MATTERS 


Urgent matters are matters which require immediate access to the court and for which it is impractical to follow the 
standard procedures. Generally, a matter is urgent if a court order is necessary to preserve life, liberty or property 
and time is of the essence. Requests for urgency are to be made by email. 


The email shall succinctly describe the relief requested and why the matter is urgent and shall attach a draft of the 
proposed Notice of Motion or other originating document but not all of the materials for the hearing itself. 


The request for urgency will be reviewed by a triage judge or associate judge and if accepted, the court will provide 
further direction. 


All requests for urgent hearings are to be directed to the Trial Coordinator (or other designated office) at the 
appropriate court centre, using the specified email address. 


If the matter is found to be urgent, the materials for the hearing are to be filed with the specific court offices as laid 
out under the sections dealing with Criminal, Civil and Family matters for each court centre. 


PRESUMPTIVE MODES OF HEARING 
The Chief Justice has published province wide guidelines for presumptive modes of hearing which may be found on 
the court website along with the principles that guide the application of the guidelines and when exceptions are 


appropriate. Link to Guidelines 


The guidelines are subject to Regional and Local variation if circumstances require it. The following charts set out, 
in simplified form, the presumptive modes of hearing for the East Region. 


SIMPLIFIED GUIDE TO PRESUMPTIVE MODES OF HEARING 


IN THE EAST REGION, SUPERIOR COURT OF JUSTICE 


Criminal Matters 


SUPERIOR COURT OF JUSTICE PRACTICE DIRECTIONS 


in-person 
Trials (jury and non- х 
jury) 
Pre-trial motions х 
Guilty Pleas x 


Sentencing Hearing x 


Assignment Court 
/TBST/First 
Appearance 


Summary Conviction 
Appeal 


Judicial Pre-trials 
(JPTs) 


Bail Hearings — 
(virtual where 
practical but 
otherwise in person 
to be addressed at 
the time of 
scheduling)* 


Bail/Detention 
Reviews - (virtual 
where practical but 
otherwise in person 
to be addressed at 
the time of 
scheduling)* 


See local directives for each court if applicable 


Family & Child 
Protection Matters 


in-person 


First Appearance 
Courts 


Early or Urgent Case 
Conferences 


Requests for Urgent 
Motions 


CCs, SCs & x 
Combined 
Conferences 


Trial Management 
Conferences (subject 
to local practice may 
be in-person with a 
settlement focus)* 


Assignment Court 
/Trial Scheduling 
Conf 


Procedural & 
Consent motions 


virtual 


virtual 
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in-writing 


In-writing 


Family & Child 
Protection Matters 


SUPERIOR COURT OF JUSTICE PRACTICE DIRECTIONS 


in-person 


Short motions (local x 
notices and 

scheduling practices 
may affect mode of 
hearing) 


Long motions X 


Trials (& Binding JDR х 
where applicable) 


Adoptions (in writing 
unless in-person is 
requested and 
subject to local 
practice) 


DRO conferences — 
where applicable 


FRO Hearings (virtual 
subject to local 
direction and 
available technology) 


See local directives for each court if applicable 


Civil Matters 


in-person 
Trials (jury and non- X 
jury) 
Civil pre-trials 
Case 


conferences/case 
management 


Assignment Court 
/TBST Court 


Consent and 
unopposed Motions 


Short Motions (under 
2 hours) 


Long Motions & X 
Applications 


Appeals to an SCJ X 
Judge 


virtual 


virtual 
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In-writing 


In-writing 


See Rule 1.08 — for motions or case conferences, moving party is to request the presumptive mode of hearing or 
explain why another method is appropriate 


See local directives for each court if applicable 


Small Claims Court 
Matters 


in-person 


Assessment hearings 
(damages) 


Settlement 
Conferences 


Terms of Payment 
hearings 


Motions 


virtual 


in-writing 
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All Proceedings x 
under subrules 
12.02(3) or 12.02(7) 


Trials х 


Garnishment x 
hearings 


Rule 20.10 X 
examinations 


Contempt hearings x 


Please note: 


1. 


The Presumptive Modes of Hearing set out in this chart will apply to new matters scheduled after April 
19th, 2022, throughout the Region unless an approved local directive states otherwise. (See transition 
section below) Local notices may also provide greater detail. Link to East Region Local Scheduling Notices 


In criminal matters where the accused is in custody, there are limitations on the capacity of provincial jails 
to accommodate virtual hearings. Bail reviews and other matters which are lengthy or outside of times that 
can be accommodated will be in person. 


In family matters in different court sites (e.g. Kingston, Cornwall, L'Orignal) trial management conferences 
normally have a settlement focus and will be in person. 


Virtual hearings are normally by videoconference but may be by teleconference in some circumstances, 
e.g. — First Court Date Clerk (FCDC) court in Ottawa is by teleconference. 


In person hearings take place in a physical court room but may be hybrid hearings where certain 
participants appear virtually if approved in advance — e.g. Witness or counsel. 


Parties proposing a method of hearing other than the presumptive method should be prepared to explain 
why the proposed method is necessary in the interests of justice. Parties requesting a change should have 
discussed the matter with the other party in advance. 


Proceedings that require the formality, structure and control of a physical court room, proceedings where 
one or more parties do not have access to technology or proceedings such as contempt of court will be 
heard in person in a physical court room. 


In every case, the court retains complete discretion with regard to the mode of hearing, taking into account 
the views of the parties, availability of facilities and technology, geography, convenience, efficiency, the 
interests of justice and other relevant factors (including rates of COVID-19 in the community). 


These guidelines will be reviewed and revised as circumstances require. 


. The email addresses for each court centre are set out below along with a link to any applicable local notice 


or direction. Please take careful note of the purpose of each email address. 


TRANSITION: 


The new presumptive modes of hearing as described above (including any local modifications) will apply to new 
matters scheduled after April 19, 2022 and will apply to all matters by a date to be fixed in each court location — 
generally no later than the end of August 2022. 


In the interim, unless advised or directed otherwise, any case conferences, settlement conferences, pre-trials, 
motions or applications that were scheduled as virtual hearings prior to the effective date of this notice will remain 


virtual. 


Running lists for motions or other events that are not pre-booked will continue virtually until otherwise directed. For 
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matters that are pre-booked, or scheduled at a court appearance, parties will be advised of the mode of proceeding 
when the event is scheduled. 


Whether or not they were scheduled to proceed virtually, criminal, civil and family trials will gradually transition to in- 
person unless the parties wish the trial to be virtual and the presiding judge agrees. 


Criminal jury trials have already resumed. Civil jury trials will resume across the region commencing April 25, 2022. 
April 14, 2022 

The Honourable Calum U.C. MacLeod 

Regional Senior Justice, East Region 

LOCAL INFORMATION FOR OTTAWA (City of Ottawa) 

Link to Ottawa Local Scheduling Notices: 


E-mail contacts for Ottawa SCJ: 
Ottawa Trial Co-ordination: OttawaSCuJ.TC.Office@ontario.ca 


Use this email for: 1. All urgent matters (except Associate Judges or Bankruptcy) 2. Requests for Dates for Criminal Matters 
(JPT, Pleas etc.) 


Associate Judges' Office: Ottawa.associatejudges@ontario.ca 


Use this email for: 1. Obtaining dates for civil pre-trials 2. Civil Case Conference dates with Associate Judges 3. Requests for 
case management of civil cases 4. Construction lien motions or references 


Bankruptcy Office: Ottawa.SCJBankruptcy@ontario.ca 
Use this email for: 1. Urgent insolvency matters 2. Regular Bankruptcy dates 

Ottawa Criminal Counter: Ottawa.Criminal@ontario.ca 

Use this email for: 1. Filing of all documents in criminal matters 

Ottawa Family Counter: OttawaFamilyCourt@ontario.ca 


Use this email for: 1. Filing family law documents that cannot be filed on the portal 2. Dates for family & CYFSA matters 
(motions, case conferences, settlement conferences, etc.) 3. Filing 14B motions 4. Confirmation Forms 


Ottawa Civil Motions Counter: Ottawa.SCJ.Courts@ontario.ca 


Use this email for: 1. Filing of in-writing motions or other documents for civil matters that cannot be filed on the portal. 2. Dates 
for regular civil motions or applications (under 2 hours) with judges or Associate Judges 3. Civil motion and application 
confirmation forms 4. Rule 7 approvals. 


LOCAL INFORMATION FOR KINGSTON (Frontenac County) 
Link to Kingston Local Scheduling Notices: 


E-mail contacts for Kingston SCJ: 
Kingston Criminal & Civil: Kingston.SCJ.Courts@ontario.ca 


Use this email: For all criminal & civil matters — urgent matters, request dates, file materials that cannot be filed on the portal, 
file confirmation forms. 


Kingston Family Court Branch: KingstonFamilyCourt@ontario.ca 


Use this email: For all family court matters — urgent matters, request dates, file materials that cannot be filed on the portal, file 
confirmation forms. 


LOCAL INFORMATION FOR NAPANEE (County of Lennox & Addington) 
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Link to Napanee Local Scheduling Notices: 


E-mail contacts for Napanee SCJ: 
Napanee Criminal & Civil: Napanee.SCJ.Courts@ontario.ca 


Use this email: For all criminal & civil matters — urgent matters, request dates, file materials that cannot be filed on the portal, 
file confirmation forms. 


Napanee Family Court Branch: Napanee.SCJ.Courts@ontario.ca 


Use this email: For all family court matters — urgent matters, request dates, file materials that cannot be filed on the portal, file 
confirmation forms. 


LOCAL INFORMATION FOR BELLEVILLE (County of Hastings) 
Link to Belleville Local Scheduling Notices: 


E-mail contacts for Belleville SCJ: 

Belleville Urgent Requests: PSRHastingsPEC@ontario.ca 
Use this email: For any urgent requests in criminal, civil or family matters 

Belleville Criminal, Civil & Family: Belleville.SCJ.courts@ontario.ca 


Use this email: For all other matters — criminal filing, family & civil filing that cannot be done on the portal, obtain dates in 
criminal, family or civil matters, file confirmation forms. 


LOCAL INFORMATION FOR PICTON (Prince Edward County) 
Link to Picton Local Scheduling Notices: 


E-mail contacts for Perth SCJ: 

Picton Urgent Requests: PSRHastingsPEC@ontario.ca 
Use this email: For any urgent requests in criminal, civil or family matters 

Picton Criminal, Civil & Family: Belleville.SCJ.courts@ontario.ca 


Use this email: For all other matters — criminal filing, family & civil filing that cannot be done on the portal, obtain dates in 
criminal, family or civil matters, file confirmation forms. 


LOCAL INFORMATION FOR BROCKVILLE (United Counties of Leeds & Grenville) 
Link to Brockville Local Scheduling Notices: 


E-mail contacts for Brockville SCJ: 

Urgent Requests: SCJBrockvilleTC@ontario.ca 
Use this email: For any urgent requests in criminal, civil or family matters 

Brockville Criminal, Civil & Family: Brockville.SCJ.courts@ontario.ca 


Use this email: For all other matters — criminal filing, family & civil filing that cannot be done on the portal, obtain dates in 
criminal, family or civil matters, file confirmation forms. 
LOCAL INFORMATION FOR PERTH (Lanark County) 


Link to Perth Local Scheduling Notices: 


E-mail contacts for Perth SCJ: 
Urgent Requests: Perth.SCJ.courts@ontario.ca 
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Use this email: For any urgent requests in criminal, civil or family matters 
Perth Criminal, Civil & Family: Perth.SCJU.courts@ontario.ca 


Use this email: For all other matters — criminal filing, family & civil filing that cannot be done on the portal, obtain dates in 
criminal, family or civil matters, file confirmation forms. 


LOCAL INFORMATION FOR CORNWALL (United Counties of Stormont Dundas and Glengarry) 
Link to Cornwall Local Scheduling Notices: 


E-mail contacts for Cornwall SCJ: 

SCJ Trial Coordination: CornwallSCJTrialCoordination@ontario.ca 

Use this email: 1. For any urgent requests in criminal, civil or family matters 2. To obtain dates in criminal proceedings. 
Cornwall Criminal Counter: Cornwall.SCJ.courts@ontario.ca 

Use this email: 1. To file documents in any criminal matter 

Cornwall Civil Counter: Civilscc.cornwall@ontario.ca 


Use this email: 1. To obtain dates for civil motions 2. To file documents in civil proceedings that cannot be filed on the portal 3. 
To file confirmation forms in civil matters 


Cornwall Family Court: FamilyCourt.cornwall@ontario.ca 


Use this email: 1. To obtain dates in family law & child protection matters 2. To file family court documents that cannot be filed 
on the portal 3. For confirmation forms in family & child protection proceedings. 


LOCAL INFORMATION FOR L'ORIGNAL (United Counties of Prescott & Russell) 
Link to L'Orignal Local Scheduling Notices: 


E-mail contacts for L'Orignal SCJ: 
Urgent Requests: LorignalTrialCoordination@ontario.ca 


Use this email: For any urgent requests in criminal, civil or 
family matters 


L’Orignal Criminal, Civil & Family: Lorignal.SCJ.courts@ontario.ca 


Use this email: For all other matters — criminal filing, family & 
civil filing that cannot be done on the portal, obtain dates in 
criminal, family or civil matters, file confirmation forms. 


LOCAL INFORMATION FOR PEMBROKE (Renfrew County) 
Local Scheduling Notices for Pembroke: 


E-mail contacts for Pembroke SCJ: 

SCJ Trial Coordination: PembrokeSCuTrialScheduling@ontario.ca 

Use this email: 1. For any urgent requests in criminal, civil or family matters 2. To file documents for any criminal proceedings 
Pembroke Civil & Family Counter: Pembroke.SCJ.Courts@ontario.ca 


Use this email: 1. To obtain dates in civil, family & trial protection matters 2. To file documents in civil, family or child protection 
matters that cannot be done on the portal. 3. To file confirmation forms in civil and family matters. 


Northeast Region 


Notice to the Profession, the Parties, and the Public Regarding Proceedings in the Northeast Region 
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(https://www.ontariocourts.ca/scj/notices-and-orders-covid-19/ne-notice-proceedings/) 


This notice is intended to replace all current notices relating to the Northeast Region and to supplement the recent 
province-wide Consolidated Notice to the Profession, Parties, Public and the Media (“the Consolidated Notice"). It is 
effective immediately. 


The Consolidated Notice provides direction on how to file materials with the Court and incorporates the Court's 
recent guidelines relating to presumptive modes of appearance before the Court. The Consolidated Notice also 
provides for regional variation, where necessary or appropriate. 

The present notice sets out the variations applicable in the Northeast Region and provides information regarding 
addresses for filing materials via email, where that is permitted by the Consolidated Notice. Unless otherwise 
indicated, the practice in the Northeast Region is governed by the Consolidated Notice. 

Presumptive Modes of Appearance 


Civil Matters 


The presumptive mode of appearance for judicial pre-trial conferences shall be in person, and not virtual as 
provided for in the Consolidated Notice, in the following multi-judge sites in the Northeast Region: 


* Sudbury 
e Sault Ste. Marie 
* North Bay 


The presumptive mode of appearance for long motions (more than one hour) shall be in person, rather than 
virtual as provided for in the Consolidated Notice, at all sites in the Northeast Region. 


Family Matters 


The presumptive mode of appearance for case conferences shall be via Zoom, and not in person, as provided for 
by the Consolidated Notice, at all sites in the Northeast Region. 


The presumptive mode of appearance for trial management conferences shall be via Zoom at all sites in the 
Northeast Region, with the exception of those specifically identified by a judge as having a settlement focus, as 


otherwise provided for in the Consolidated Notice. 


The presumptive mode of appearance for Binding Judicial Dispute Resolution hearings shall be in person, and 
not virtual as provided for by the Consolidated Notice, at all sites in the Northeast Region. 


Criminal Matters 


The presumptive mode of appearance for bail hearings shall be in person, and not virtual as provided for in the 
Consolidated Notice, at all sites in the Northeast Region. 


The presumptive mode of appearance for bail reviews and detention reviews shall be in person, and not virtual 
as provided for in the Consolidated Notice, at all sites in the Northeast Region. (Assignment courts relating to bail 
reviews and detention reviews will continue to be held virtually, as provided for in the Consolidated Notice.) 


Changing the Presumptive Mode of Appearance 


A party may request that the mode of appearance in any matter (family, civil, or criminal) be changed from the 
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presumptive mode by writing to the court at the following addresses relating to each of the eight locations in the 
Northeast Region: 


SCJ Locations Trial Coordinator Generic E-mail Address 
Cochrane Cochrane.SCJ.TC@ontario.ca 

Gore Bay / Manitoulin GoreBay.SCJ.TC@ontario.ca 

Haileybury Haileybury.scj.tc(2ontario.ca 

North Bay NorthBay.scj.tc@ontario.ca 

Parry Sound ParrySound.scj.tc@ontario.ca 

Sault Ste. Marie SaultSteMarie.scj.tc@ontario.ca 

Sudbury Sudbury.SCJ.TC@ontario.ca 

Timmins Cochrane.SCJ.TC@ontario.ca 


The parties should attempt to agree on any request to change the presumptive mode of appearance in any matter, 
civil, criminal or family. Regardless of whether the request is on consent, the letter requesting a change should 
provide the basis for the request. The Court retains the discretion as to the mode of appearance, even where the 
request is made on consent. Where necessary, the Court will convene a conference to discuss requests to change 
from the presumptive mode. 


Direct Filing 


The Consolidated Notice provides that, in certain civil and family matters, and in all criminal matters, materials may 
be filed directly with the court at the location in which a matter is or should be brought, rather than by filing through 
the applicable portal. The addresses for such direct filing at each of the eight locations in the Northeast Region is as 
follows: 


SCJ Locations CSD Generic E-mail Address 
Cochrane cochranecourthouse@ontario.ca 
Gore Bay / Manitoulin gorebaycourthouse@ontario.ca 
Haileybury haileyourycourthouse@ontario.ca 
North Bay northbaycourthouse@ontario.ca 
Parry Sound parrysoundcourthouse@ontario.ca 
Sault Ste. Marie saultstemariecourthouse@ontario.ca 
Sudbury sudburycourthouse@ontario.ca 
Timmins cochranecourthouse@ontario.ca 
Page Limits 


Unless otherwise provided for in a relevant civil, family, or criminal rule, the following page limits will apply in the 
Northeast Region with respect to the documents listed below, exclusive of attachments: 
Civil Matters 

*  Factums in long motions and applications: 15 pages 


e Judicial pre-trial conference briefs: 15 pages 


Family Matters 
e Case conference briefs: 10 pages 


e Settlement conference briefs: 15 pages 
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*  Factums in long motions: 15 pages 


Criminal Matters 
e Pre-trial application factums: 20 pages 


* Summary conviction appeal factums: 20 pages for the appellant, 15 pages for the respondent 


Where a party wishes to refer in a conference brief to a document that might be submitted in evidence, such as an 
expert's report, a contract, a letter, or a message, the relevant portion of the document should be set out or 
summarized in the textual portion of the brief. The document should not also be included as an attachment unless 
the form of the document, rather than the content, is relevant. 


Future Changes 


Like the rest of society, the Court is adapting to change as we come out of a long period of pandemic-related 
restrictions. Adapting to these changes may require that we reconsider some or all of the regional variations set out 
in this notice. The profession, the parties, and the public are therefore encouraged to check the Court's website 
frequently to ensure that they have the most up-to-date information on variations from the Consolidated Notice in 
our region. 


Dated this 19th day of April, 2022. 
The Honourable M. Gregory Ellies 


Regional Senior Judge for the Northeast Region 


Northwest Region 


Notice to the Profession for Northwest Region 


(https://www.ontariocourts.ca/scj/notices-and-orders-covid-19/nw-notice-proceedings/) 


This Notice to the Profession should be read together with the Consolidated Notice to the Profession located on the 
Superior Court of Justice (SCJ) website effective as of April 19, 2022. The Consolidated Notice to the Profession 


incorporates the Guidelines to Determine Mode of Proceedings in Civil, Family and Criminal matters that were 
issued by Chief Justice Morawetz on March 16, 2022 (the "Guidelines"). 


This region supports the Guidelines regarding matters that are presumptively in person and those presumptively 
virtual, however, some deviation from the Guidelines is necessary in the Northwest Region to maintain the historic 
means of accessing the Courts in this region. 


The distances between court locations, the cost of travel to and within the Northwest Region as well as the vast size 
of the Northwest Region, has meant that virtual hearings (by video or telephone conference) have always been an 
accepted method of accessing the Courts. The Guidelines allow for a regional directive where variations are 
necessary. 


The variations and clarifications in this Notice pertain only to the Northwest Region. 


Please note that there remain significant COVID-19 infections in the community in this Region, that has the 
potential to disrupt court operations. Currently, self-screening, masking and social distancing are still encouraged. 
We will endeavour to ensure matters proceed as scheduled; however, hearings may need to be moved to virtual 
rather than in person in certain circumstances. 
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REGIONAL CALENDAR 


The SCJ in Northwest Region has court locations in Thunder Bay, Kenora and Fort Frances. There is no resident 
SCJ judge in Fort Frances. To provide equal access to the SCJ, the Northwest Region has moved to a regional 
calendar. This means that rather than setting court dates on a limited basis in both Kenora and Fort Frances, 
counsel and parties may obtain the earliest available date for their event. The result, however, is that many 
proceedings, in particular family conferences, criminal pretrial applications, motions and civil applications and 
certain other events that are presumptively to be heard in person in the Guidelines will be held virtually in this 
Region. 


ELECTRONIC FILING and CASELINES 
Lawyers and litigants are expected to file documents electronically unless it is impractical to do so. Consideration 
will be given to self-represented individuals who may not have access to the necessary technology. Directions for 


filing documents electronically is found on the SCJ web site here. 


In addition to filing documents electronically, in most instances parties will also be directed to upload documents for 
use at a court hearing to CaseLines. In the Northwest Region CaseLines shall be used for the following events: 


Civil: Subject to a judicial order or endorsement, all scheduled Civil events will use CaseLines, with the exception 
of Assignment Courts and Regional Motions (Lists) Court. 


Family: Subject to a judicial order or endorsement, all scheduled Family events will use CaseLines, with the 
exception of Assignment Courts and Regional Motions (Lists) Court. This does not include child protection appeals 
or family cases subject to a sealing order. 

Criminal: Subject to a judicial order or endorsement, all scheduled Criminal events will use CaseLines, with the 
exception of Assignments Courts, bail estreatments and detention review list courts. Individually scheduled 
detention reviews will use CaseLines. 

For more information about CaseLines please view the following links: 


Tips for Counsel and Self-Represented Parties 


httos://www. ontariocourts.ca/scj/notices-and-orders-covid- 19/supplementary-notice-september-2-2020/caseline- 


tips/ E7 


View an 18-minute Caselines tutorial on how to access, update, invite people and review evidence for cases 
here. 


A link to a demonstration of CaseLines may be accessed here: hitos://vimeo.com/448576991 p? 

MODE OF PROCEEDINGS 

All matters scheduled on and after April 19, 2022 will be heard consistent with the Guidelines. However, where this 
Notice differs from the Guidelines, the method of hearing shall be in accordance with this Notice. Matters scheduled 


prior to April 19, 2022, will proceed as originally scheduled. 


In making decisions where counsel or the parties disagree on the mode of hearing, the Court will consider the type 
of hearing, the cost of attending the hearing in person and access to the court in a timely matter. 


Criminal Events 
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Any party seeking to change the presumptive mode of hearing for an event should raise this request with the court 
at the earliest opportunity and no later than when scheduling the event. 


The request may be raised with the presiding judge at a pretrial, Assignment Court or Case conference. 


If Crown and defence consent to change the presumptive mode of hearing from in person to virtual or to a hybrid 
hearing, the request will be automatically approved by the court. If there is not consent, counsel shall address this 
with the presiding judge at the time the issue arises or obtain a special date before the Regional Senior Justice or 
their designate to address the mode of proceeding. 


Deviation from the Guidelines in the Northwest Region, Criminal: 


In the Northwest Region, criminal pretrial applications/motions that do not involve calling evidence shall be 
presumptively virtual. Counsel may request that they proceed as a hybrid hearing or in person, depending on the 
circumstances. 


Requests for counsel and/or the accused to appear virtually for guilty pleas, sentencing submissions or any time a 
judge is delivering an oral decision, shall be considered on a case-by-case basis. The court will consider the cost of 
travel to the Northwest Region or the specific court location, the nature of the proceeding and any other relevant 
factor in reaching a determination. 


Gowning for Judicial Pre-Trials 


Counsel are only required to gown for judicial pre-trials when a plea is expected to be taken at the pre-trial. In all 
other instances, it is no longer necessary for counsel to gown for judicial pre-trials in the Northwest Region. 


Family Events 


Family conferences and other types of proceedings in the Northwest Region have historically been held either 
virtually, by telephone conference or on a hybrid basis as well as in person. No prior consent by a judge has been 
required for counsel or parties to attend court by an alternate method to appearing in person for many years for the 
reasons set out in the preamble to this Notice. 


With the use of zoom for virtual hearings, the court may utilize technology to provide breakout rooms for counsel 
and their clients and to provide the judge the opportunity to caucus with individual lawyers and their clients as 
needed. 


Regardless of the method of hearing, counsel are reminded that they are required to hold meaningful discussions in 
advance of conferences to ensure that the time spent in Court is well spent. (See new Rules 17(3.1) and new 
subsection 17(3.3) of the Family Law Rules). 


Deviation from the Guidelines in the Northwest Region, Family: 


• |n keeping with the regional scheduling, many events in family, including conferences and long motions will 
be scheduled presumptively virtually in order to provide a timely date. Counsel may request an in-person 
appearance at the time the event is scheduled, however, the event may be delayed as a result. 


* When all parties consent to a virtual case or settlement conference, the conference shall proceed virtually. 


* |n those instances where one of the parties is unable to attend in person, the conference shall proceed 
virtually to permit the judge to utilize the breakout rooms and to enable the party unable to attend in person 
to have the same access to their counsel, the courtroom, and the judge as if appearing in person. 
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* If either party objects to a virtual appearance, they shall raise this with the court at the earliest opportunity 
and set out their objection in writing by emailing the Trial Coordinator’s office setting out the basis for their 
objection. The Trial Coordinator will seek the input of the presiding judge or the Regional Senior Justice or 
their designate. 


e Notwithstanding that a conference was first heard virtually, either party may request, or the judge presiding 
may order, a second conference to be held in person to assist with resolution or narrowing of issues. 


* Hybrid conferences are to be discouraged, however, may be provided if requested by counsel or the 
parties by writing to the Trial Coordinator's office setting out the basis for a hybrid hearing. The Trial 
Coordinator will seek the input of the presiding judge or the Regional Senior Justice or their designate. 


Civil Events 


The court will maintain a flexible approach to scheduling civil matters in person, virtually or as hybrid proceedings. 
The goal is to ensure that civil proceedings move forward in a timely and cost-effective way for all parties while 
ensuring that the integrity of the proceeding is maintained. 


Where the Guidelines indicate a proceeding is presumptively in person, counsel or self represented parties may 
change the hearing to virtual or to a hybrid hearing on consent of the parties by informing the Trial Coordinator in 
writing that the matter will be proceeding virtually or as a hybrid hearing. 


Where there is disagreement regarding the method of proceeding, counsel or self represented parties may seek the 
direction of a judge by sending a written request to the Trial Coordinator who will put the request to the presiding 
judge or the Regional Senior Justice or their designate. 


In responding to requests for virtual or hybrid proceedings, the court will consider the cost for counsel or parties to 
attend in person, the event in question and the importance of moving matters forward in a timely fashion. 


Reminder of Rule Changes Effective April 23, 2022 


Confirmations are now required to be filed 5 days prior to the motion/application. Confirmation forms shall be 
sent to the appropriate court office via email (not fax) by 2:00 pm (increased from three days). (Rule 38.09.1) 


For all matters where CaseLines is required, all materials, including the confirmation form, are to be uploaded to 
CaseLines only after having been filed in the appropriate court location, a minimum of 3 days prior to the motion 
and application. (Rule 4.05.3). 


Please note the revisions to Form 37B Confirmation of Motion and Form 38B Confirmation of Application. The 
revised Forms 37B and 38B are available on the Ontario Court Forms website. The amended forms provide court 
staff more time to create files in CaseLines following receipt of the confirmation, and more time for parties to upload 
their materials into CaseLines in advance of motions and applications. 


REGIONAL MOTIONS COURT 

Regional Motions Court, Thursdays at 10:00 am EST, will continue and shall be held virtually. Commencing June 1, 
2022, motions of up to 1 hour may be scheduled on a Regional Motions Court date. The purpose of this change is 
to enable shorter matters to proceed without the need for a special date. The judge presiding on the Regional 
Motions Court shall determine if any motions scheduled will not proceed due to time constraints. 


Regional Motions Court will be reduced to alternate weeks during the months of July and August. 


REGIONAL ASSIGNMENT COURT 
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Regional Assignment Court for criminal matters will continue to be held via zoom on the last Monday of every 
month. 


There will be no regular Civil or Family Assignment Courts. Trial dates for civil and family matters shall be obtained 
at the pretrial or settlement conference or through communication with the Trial Coordinator. A special date may be 
obtained to address trial scheduling for civil or family matters where the parties are unable to resolve trial 
scheduling between themselves. 


CHAMBERS MATTERS 


As soon as practical the Northwest Region will reinstate hearing chambers matters. We are consulting with the Bar 
to determine the most effective way these may be dealt with given that most files are now on-line rather than in 


paper. 
COSTS 

Counsel and parties should be mindful of the cost of accessing justice, particularly when the cost of appearing at an 
event or proceeding requires significant travel and accommodation expenses. It may be that a party who insists on 
an in-person event that results in increased and unnecessary travel costs may not recover their costs of travel or 
may be subject to a costs order if the matter may have reasonably been dealt with via videoconference. This may 
also include expenses incurred for examinations for discovery and questioning in certain circumstances. 

NEW LAWYERS and GAINING EXPERIENCE 

It is important that new lawyers gain experience in the courtroom in all types of hearings. In the Northwest Region, 
the court will consider any request by counsel who seek to appear in person in any matter that is presumptively 
virtual on a case-by-case basis. Requests for an in-person appearance may be made through the Trial Coordinator. 
CONTACT EMAILS: 

Thunder Bay: 

Trial Coordinator / Judicial Assistant: ThunderBay.SCJ@ontario.ca 

Court Services/Registrars’ Office: CSD. ThunderBay.SCJ@ontario.ca 

Kenora: 

Trial Coordinator / Judicial Assistant: Kenora.SCJ@ontario.ca 

Court Services/Registrars’ Office: Courts.Kenora@ontario.ca 

Fort Frances: 

Trial Coordinator / Judicial Assistant: FortFrances.SCJ@ontario.ca 

Court Services/Registrars’ Office: Courts.FortFrances@jus.gov.on.ca 


SUPERIOR COURT OF JUSTICE, NORTHWEST REGION 


PRESUMPTIVE MODE OF HEARING 
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Note: All Presumptively In-Person Hearings may proceed as a Hybrid Hearing if the parties consent or the 
Court makes an Order to that effect. 


Area of Event Type In Person Virtual In Writing 
Responsibility 


Criminal Jury Trial X 
Non-Jury Trial X 


Pre-trial X x 
Motions/Applications 


Guilty Pleas х x 
Sentencing Hearing x х 


Regional Assignment X 
Court 


Summary Conviction X 
Appeal 


Judicial Pre-trials x 


Bail X 
Reviews/Applications 
/Estreatments 


Detention Reviews x 


Case Conference / To x 
be Spoken to 


Civil Jury Trial х 
Non-Jury Trial х 
Civil Pre-trials х 


Case x 
Conferences/Case 
Management 


Regional Assignment X 
Court 


Consent and х 
Unopposed Motions 


Regional Motions X 
Court 


Long Motions and X 
Applications 


Family Case Conference, x 
Settlement 
Conference, Trial 
Management 
Conference 


Regional Motions X 
Court 


Assignment Court x 
/Trial Scheduling 
Conf 


Procedural & x x 
Consent Motions 


Long Motions X X 


Trials x 
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Area of Event Type In Person Virtual In Writing 
Responsibility 

Judicial Dispute X X 

Resolution 


Southwest Region 


Notice to the Profession Regarding Mode of Proceedings for Southwest Region 


(https://www.ontariocourts.ca/scj/notices-and-orders-covid-19/sw-notice-proceedings/) 


On March 16, 2022, Chief Justice Morawetz released the Guidelines to Determine Mode of Proceedings in Civil, 
Family and Criminal matters. 


It is important that counsel, and the public, review these Guidelines to determine the presumptive method of 
hearing. The Guidelines become effective April 19, 2022. 


All matters heard on and after that date will be heard consistent with the Guidelines unless a deviation has been 
granted by a judge. Therefore, please note if your event is presently scheduled in a manner not consistent with the 
Guidelines as of April 19, 2022, the Guidelines will prevail. 

Should counsel, or the public, desire to deviate from the presumptive manner of hearing, they should advise the 
appropriate trial co-ordinator well in advance of the event. Any proposed deviation, whether on consent or disputed, 


will require judicial approval. 


It should be noted that deviation from the presumptive manner of hearing will be exceptional and only for sound, 
supporting reasons. This procedure will apply to all matters whether family, criminal or civil. 


Reminder 


Effective June 1, 2022 in WINDSOR, family motion hearing materials are to be uploaded by counsel, and the 
public, into CaseLines. 


Effective July 1, 2022 all hearing materials (with the exception of CYFSA materials) in all court locations are to be 
uploaded by counsel, and the public, into Caselines. Please remember the materials must first be filed with the 


Court through the ONe-key portal. 


As directed by the Chief Justice, counsel should be gowned when appearing virtually if the event is one where 
gowning would be required if held in person. 


Dated: April 11, 2022. 
Bruce G. Thomas 
Regional Senior Justice 


Superior Court (Southwest Region) 


Notice to the Profession Regarding CaseLines in Criminal Matters 
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(https://www.ontariocourts.ca/scj/notices-and-orders-covid- 1 9/notice-sw-caselines-criminal-matters/) 


June 17, 2021 


Background on CaseLines 


The Ministry of the Attorney General (the ministry), in collaboration with the Superior Court of Justice 
(SCJ), is introducing CaseLines in criminal matters. CaseLines is a cloud-based document sharing platform 
that supports remote and in-person court proceedings. 


CaseLines is part of the ministry’s work to establish new and innovative ways of administering justice, 
including supporting new ways of conducting proceedings, more remote proceedings and moving more 
services online. 


CaseLines is a user-friendly, online service that allows: 


o Crown and defence counsel to share filed court documents of any size and file format prior to and 
during a specific court event 


o Judicial officials and court staff to access materials for the event and send additional materials such as 
notices to counsel, orders or reasons for decision and 


o Access 24/7 with or without VPN. 


The ministry and the SCJ piloted CaseLines through selected civil, family and criminal proceedings in the 
Toronto Region. Now, the platform is expanding to all areas of the Court's business in the Southwest 
Region, including criminal matters. 


CaseLines does not replace Court filing. Crown and defence counsel must file materials with the court by 
email in advance in accordance with the applicable rules in the Criminal Proceedings Rules and Criminal 
Code and in accordance with the Court's Practice Directions. 


CaseLines in Criminal Matters in the Southwest Region 


Commencing July 5, 2021, CaseLines shall be used for all judicial pre-trials, bail hearings, bail reviews and 
summary conviction appeals. 


During the week of June 21, 2021, the Criminal administration office[1] staff will begin issuing invitations to 
Crown and defence counsel to upload their materials for hearings scheduled commencing July 5, 2021 and 
thereafter. Crown and defence counsel will receive an email from the Criminal administration office asking 
counsel to upload their material for the event into a specific CaseLines folder for the case. 


Commencing June 21, 2021, when a new judicial pretrial, bail review, bail hearing, or summary conviction 
appeal is scheduled, the matter will use CaseLines, if the accused person is represented by counsel. 


Once a CaseLines file is opened for a judicial pretrial, the CaseLines file will remain open to be used for 
hearing materials throughout the subsequent pre-trial motions, trial or plea, subject to the exceptions noted 
below. 


CaseLines will also be used for newly filed bail hearings, bail reviews, summary conviction appeals 
commencing July 5, 2021. 


Items that should not be uploaded onto CaseLines[2] 


No materials related to child pornography 
No document referring to a confidential informant 


Unless specifically directed by the court to do otherwise, Crown and defence counsel will not upload the 
following documents into CaseLines[3]. 


о asealed document 
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o a document for which a sealing order is sought 
o a privileged document, or a document where privilege is being asserted 
o Апу other document where counsel have concerns, until judicial direction is given. 


After the initial judicial pre-trial using CaseLines, it will be open for use at all subsequent proceedings (e.g. 
pleas/sentencing, motions/applications or trial). If counsel have concerns about uploading any specific 
item, they should seek the direction of the Court. Counsel should ensure that this direction is placed on the 
record at the subsequent court appearance to be endorsed on the indictment or other written record by the 
Registrar. 


Assisting Court office staff 


Crown and defence counsel are to make every effort to assist the staff at the Criminal administration office 
in ensuring that CaseLines invitations are sent. Crown and defence counsel should advise the Court office 
immediately in such situations where counsel receive an inadvertent invitation to upload materials to 
CaseLines in a child pornography matter, or any matter where the judge has directed counsel not to use 
CaseLines, or where counsel is aware the accused person is now unrepresented or has changed counsel. 


In the event that no CaseLines invitation is received and defence and/or Crown counsel become aware of 
a matter where CaseLines should be used (e.g. a previously self-represented person has retained 
counsel), they should confer with each other and advise the Criminal administration office. 


Access and Use of CaseLines in Criminal 


In criminal matters, CaseLines access will be limited to the judiciary, court staff, lawyers and their 
necessary Crown and defence staff requiring access. 


Counsel are prohibited from inviting their clients/accused persons to access CaseLines. 
Counsel are required to make other arrangements to share documents, as appropriate, with their clients.[4] 


No matters involving self-represented persons will use CaseLines. 


New Responsibilities for Crown and defence counsel, CSD staff 


CaseLines does not replace service and court filing. Crown and defence counsel must serve and file 
materials with the court by email in accordance with the applicable rules in the Criminal Proceedings Rules 
and Criminal Code and in accordance with the notices.[5] 


Court Services Division must maintain the electronic file in the appropriate system that has been developed 
for maintaining the Court record. 


Counsel must have a current email on file with the court. Counsel must ensure that their current email 
address is included on all court filings. 


Parties must make CaseLines a trusted sender by saving caselines.com in their contacts list, or regularly 
check their junk folder for emails from CaseLines. 


Upon receipt of an email from CaseLines, which will be sent prior to the hearing, click the registration link 
to register. Counsel can also register in advance at hítps;/ontariocourts.caselines.com/ ГЇ by clicking on 
Register. It is recommended that counsel prepare for this by creating an account in CaseLines in advance. 


For Judicial pretrials, Crown and defence counsel are to upload their joint or respective judicial pretrial 
forms (Form 17)[6] and any other relevant documents for the pre-trial. Crown counsel will upload any 
relevant documents (e.g. committal package) and indictment. 


If the Court provides any direction at a judicial pretrial that a matter should not use CaseLines in an 
upcoming pretrial motion, plea or trial or any special instructions regarding whether certain documents 
can/cannot be uploaded onto CaseLines, counsel is responsible for placing this information on the record 
so that the Registrar can endorse the record in writing. 
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Use the following document naming convention. 


o When documents are submitted to the court in electronic format, the document name must indicate the 
following information: 


o Document type 
o Type of party submitting the document 


o Name of the party submitting the document (including initials if the name is not unique to the case), 
and 


o Date on which the document was created or signed, in the format DDMMM-YYYY (e.g. 12-JAN- 
2021) 


This simple, user-friendly document naming protocol will allow the judiciary to quickly and easily identify 
documents during virtual and in-person hearings. This direction has been incorporated into Part C of the 
Consolidated Notice to the Profession, Litigants, Accused Persons, Public and the Media 


https:/www.ontariocourts.ca/scj/notices-and-orders-covid- 19/consolidated-notice/ ст 


Do not upload the document into CaseLines if requesting a sealing order for that document. Instead, 
please email the document to the Trial Coordination Office identifying the court file number, the hearing 
date (if assigned), and requesting that it be emailed to the judge because a sealing order will be sought. 


If uploading documents that will require the in-court registrar to stamp as exhibits, please upload these 
documents individually as only one electronic exhibit stamp can be added per document.[7] 


If other lawyers or their staff require access to the case in CaseLines, counsel may invite them by selecting 
the “Invite New Participant" button found on the People's tab on CaseLines but accused persons, victims, 
witnesses, police are not to be invited. 


It is recommended that counsel and their staff view one of the training tools that is available on the court's 
website and review the Frequently Asked Questions About CaseLines. These tools will help familiarize 
counsel and their staff with CaseLines and understand how it can help with the materials during the 
hearing. More live training will be offered prior to the roll out of CaseLines to additional regions. 


If support to resolve technical issues is required, contact Thomson Reuter's technical support at 1-800- 
290-9378Liand select either “CaseLines” or "Evidence Sharing" when you reach the directory, or 
emailtwestlaw.softwaresupport(g)tr.com. This support is available from 8 AM to 5 PM (Monday - Friday). 


Suggestions for improvements to CaseLines, should be directed to the Office of the Chief Justice by 
emailing scj-csj.general@ontario.ca. 


In Court Use of CaseLines 


CaseLines will enable Crown and defence counsel to electronically share documents with the judiciary in 
advance of the hearing. During the hearing Crown and defence counsel and the judge can view the 
document on the same electronic format; 


In cases where the accused person needs to have access to the shared documents, defence counsel will 
be responsible for making arrangements for hard copies or make other arrangements. 


Regional Senior Judge Thomas 


Superior Court of Justice 


[1] The Court Services Division office for criminal matters may also be referred to as the Court office or 
Administration office in some centres. 
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[2] While judicial pretrials do not generally involve the filing of exhibits or evidentiary materials, such items may be 
filed in the subsequent pre-trial motion, trial or sentencing. 


[3] Although the hearing may use CaseLines for all other documents, these specific documents will not be 
uploaded. 


[4] In accordance with any undertakings given not to share copies of such materials as sexual assault interviews. 


[5] Please refer to recent rule changes regarding filing in Part IX and X of the Provincial Practice Direction / 
Amendment to the Criminal Proceedings Rules Regarding Criminal Proceedings, August 12, 2020 


https ://www. ontariocourts.ca/scj/practice/practice-directions/criminal/ ES 


[6] Counsel should follow existing local practices regarding the filing of individual or joint (crown/defence) judicial 
pretrial forms. 


[7] If a document is marked as an exhibit during the hearing, Registrars will download the document and retain it in 
the usual manner exhibits are retained for the court file. 


Toronto Region 


Notice to Profession and Parties — Toronto Region 

(https://www.ontariocourts.ca/scj/practice/practice-directions/toronto/toronto-notice-to-profession/) 
Effective April 19, 2022. 
Introduction 
This Toronto Notice to the Profession and Parties ("Notice") supersedes all previous Toronto notices and includes 
specific Toronto Region direction. It should be read in conjunction with the Provincial Consolidated Notice here: 
Notice to the Profession, Parties, Public and the Media. 
The Guidelines to determine the mode of proceedings in Criminal, Family & Civil, effective April 19, 2022, set out 
the presumptive methods of attendance for events in the Superior Court of Justice. While the Guidelines set out the 


presumptive method of attendance, the final determination of how the event will proceed will remain subject to the 
discretion of the Court. Specific Toronto scheduling details and protocols are set out in this Notice: 


A. Criminal Matters 
A.1 Modes of Hearing 


(i) Presumptive Modes of Hearing 


STEP IN COURT IN-PERSON VIRTUAL IN-WRITING 
Jury trial х 
Non-jury trial X 
Pre-trial motions X 
Guilty Pleas х 


Sentencing Hearing x 
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STEP IN COURT IN-PERSON VIRTUAL IN-WRITING 
Assignment Court /TBST/First X 

Appearance/Practice Court 

Summary Conviction Appeal х 

Judicial Pre-trials X 

Bail Hearings scheduled X 

through the Trial Office in 

advance 

Bail/Detention Reviews X 


scheduled through the Trial 
office in advance 


Bail Hearings and Bail X 
Reviews set on 2 clear days' 


notice 


(ii) Change to Presumptive Mode of Hearing 


1. 


All events scheduled, on or after April 19, 2022, will proceed in the presumptive mode of hearing set out 
above unless a judge, prior to the hearing, has directed otherwise. 


Any party seeking to change the presumptive mode of hearing for an event must raise this request with the 
court at the earliest attendance or no later than when scheduling the event. 


The request can be raised with the presiding judge at a Pre-Trial, Trial Confirmation Appearance or 
Practice Court/Assignment Court. 


Where necessary, a written request may be sent to the Trial Coordinator's Office, who will schedule a 
telephone or virtual attendance before a judge. 


Failure to raise this at the first available opportunity will result in the event proceeding in the presumptive 
mode of hearing. The request will not be considered on the scheduled hearing date unless there are 
exceptional circumstances. 


A.2 Bail Hearings, Bail Reviews and 90 day Detention Reviews 


(i) General 


6. 


T. 


Effective April 19, 2022 bail reviews, bail hearings and 90 day detention reviews may be scheduled in 
person in accordance with the Criminal Proceedings Rules on 2 clear days notice. 


Where an applicant on a Bail hearing, bail review or 90-day detention review estimates the time for the 
hearing at more than 2 hours, the applicant must indicate a time estimate and schedule a judicial pre-trial 
prior to the hearing date. Counsel will be required to justify why more than 2 hours is required for all non- 
homicide bail hearings, bail reviews, and 90-day detention reviews. 


Virtual bail hearings, bail reviews and 90-day detention reviews must continue to book a time for the 
hearing through the trial coordinator in accordance with (ii)(b) below. 


(ii) Remote Bail Hearings 


(a) Consent releases 


9. 


Counsel will fill out the conditions of release and surety declaration (if applicable). These will be forwarded 
to the Admin Crown who will forward it to the registrar's office at: 


Toronto.SCJ.CriminalCourtSupport@ontario.ca, апа to the Criminal Intake Office at 
Toronto.SCJ.Criminallntake(ontario.ca. 


(b 


) 


10. 
11. 


12. 
13. 
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The trial coordinator will assign a judge and a registrar. 


The registrar will complete the paperwork and provide it to the parties for their signature. A written 
confirmation from counsel that they have witnessed the sureties’ signatures will be accepted (whether it be 
over the phone, via Facetime, Skype, etc.). 


The release order will be sent to an available judge for approval and execution. 


The signed release order will be returned to the registrar who will provide it to the relevant institution and to 
the parties. 


Contested Hearings 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 
24. 


25. 


Counsel are to consult each other about the necessity of booking a time for a contested bail / 90-day 
review. Self-represented defendants should be directed to Ms. Maija Martin of the Criminal Lawyers 
Association (Maija@martincriminaldefence.ca). If a self-represented defendant is identified by Mr. Hank 
Goody (A.C.A.) during the 90-day set date court on Thursdays, he will advise the Crown from that borough 
who will then advise Ms. Martin. 


Defence counsel will email materials to the Admin Crown to effect service. Defence counsel will include 
their availability and the time estimate for the hearing when serving the Crown. 


Counsel will file all application materials with the trial coordinator’s office at CriminalTrialOffice-SCJ- 
Toronto@ontario.ca and with the Criminal Intake Office at TORONTO.SCJ.Criminallntake@ontario.ca. 
Once a CaseLines file has been opened, counsel will receive an invitation to CaseLines and shall upload 
all material. 


In the case of 90-day reviews, the trial coordinator will email Ms. Maria Ranaudo 
(Maria.Ranaudo@Ontario.ca) to determine if a bail hearing has been conducted. If there was no bail 
hearing, the trial coordinator will provide a date for the review hearing. If there was a bail hearing, Ms. 
Ranaudo will order the transcript by email copying the trial coordinator. An available judge will authorize 
the transcript order. 


The trial coordinator will provide a date and time for the hearing once defence materials have been served 
on the Admin Crown and filed (or fifteen (15) days after the transcript has been ordered in the case of 90- 
day reviews). Counsel must file all materials by 10:00 a.m. on Wednesday if they wish to conduct the bail 
review the following Monday. They must serve and file by 10:00 am Thursday if they wish to conduct the 
bail / bail review / 90-day review the following Tuesday to Friday. 


To avoid any unnecessary adjournments of scheduled hearing dates, the applicant is not permitted to file 
additional materials after the 10:00 a.m. deadline on Thursday unless the responding party consents. If 
possible, the responding party should file their materials at least two clear days prior to the scheduled 
hearing. 


The bail / bail review / 90-day reviews can be heard each day at 10:00 a.m. (four (4) possible slots) and 
2:00 p.m. (four possible slots). 


The trial coordinator will provide the interested parties with the videoconference or teleconference 
information. 


Counsel should complete the “conditions of release” form and circulate it to the other parties in advance of 
the hearing. 


Counsel should ensure they have a copy of the photo identification from the proposed sureties. 


The defendant need not be present for a bail review. A defendant is likely required to be present for a 90- 
day detention review (by audio or video) pursuant to s. 502.1(1) of the Criminal Code. 


If counsel wish for their client to be present, they must make arrangements with the appropriate Admin 
Crown who will contact the institution and make the request. 
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26. If released, the registrar will complete the paperwork, scan it and forward it to the parties for signature. As 
stated above, during this time, we are willing to accept a written confirmation from counsel that they have 
‘witnessed’ the sureties’ signatures (whether it be over the phone via Facetime, Skype, etc.). 


27. The release documents will then be scanned and sent to the judge for signature and returned to the 
registrar. The paperwork will then be forwarded to the institution. 
(c) Consent Bail Variations 


28. Counsel should fill out and sign the 10b Form available on the SCJ website under Forms under the 
Criminal Proceeding Rules and forward it to the appropriate Crown. 


29. The Crown will review and sign the form. 


30. Sureties sign the form either in the presence of counsel or counsel should provide written confirmation that 
they have ‘witnessed’ the sureties’ signatures by video. 


31. The Crown will send the variation to an available judge for approval. 


32. The Registrars will be copied by emailing Toronto.SCJ.CriminalCourt Support@ontario.ca, and the criminal 
intake office at Toronto.SCJ. Criminalintake@ontario.ca. 


33. Once approved, the paperwork will be completed and provided to counsel. 
A.3 Filing & CaseLines: 


(i) Filing: 


34. All filings for Criminal matters must be emailed to the following address: 


Toronto.SCJ.Criminalintake@ontario.ca. 
35. And must comply with the court filing requirements in R. 4.01 of the Criminal Proceedings Rules and follow 
the direction in sections IX, X and XI in the Provincial Practice Direction/Amendment. 
(ii) CaseLines: 


36. Detailed instructions outlining counsel's responsibilities in uploading materials to CaseLines are set out in 
the Provincial Consolidated Notice here: Notice to the Profession, Parties, Public and the Media. 


37. The status of CaseLines expansion for Criminal matters in Toronto is as follows: 
CaseLines is being used for summary conviction appeals, prerogative remedies/special motions, pre-trial motions, 
bail hearings, bail reviews and trials. 
In summary, CaseLines shall be used for all criminal events except for the following events: 

* Judicial pre-trials; 

* Trial Readiness; 

e Assignment Court; 

* Bail Estreatments; and 

* TBST matters. 


38. Upon service and filing of documents, counsel must immediately upload the filed documents to CaseLines. 
If necessary, counsel should contact the Criminal Intake Office to obtain a Caselines invite for the event. 
Uploading to CaseLines the morning of or at the beginning of the hearing, must be avoided. 


39. 


40. 
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CaseLines does not replace service and court filing. Crown and defence counsel must serve and file 
materials with the court by email in accordance with the applicable rules in the Criminal Proceedings Rules 
and Criminal Code and in accordance with the notices. 


Court Services Division must maintain the electronic file in the appropriate system that has been developed 
for maintaining the court record. 


41. Counsel must have a current email on file with the court. Counsel must ensure that their current email 
address is included on all court filings. 

42. Parties must make CaseLines a trusted sender by saving caselines.com in their contacts list, or regularly 
check their junk folder for emails from CaseLines. 

43. Upon receipt of an email from CaseLines, which will be sent prior to the hearing, click the registration link 
to register. Counsel can also register in advance at hitps://ontariocourts.caselines.com ГЇ. It is 
recommended that counsel prepare by creating an account in CaseLines in advance. 

44. For more information about CaseLines including how to upload documents to CaseLines and tips for using 
it, see the links set out in the Provincial Consolidated Notice here: Notice to the Profession, Parties, Public 
and the Media. 

45. |f the Court provides any direction at a judicial pretrial that a matter should not use CaseLines in an 
upcoming pretrial motion, plea or trial, or any special instructions regarding whether certain documents 
can/cannot be uploaded onto CaseLines, counsel is responsible for placing this information on the record. 

46. Use the following document naming convention when documents are submitted to the court in electronic 
format. Each document must indicate the following information: 

* Document type 

• Туре of party submitting the document 

* Мате of the party submitting the document (including initials if the name is not unique to the case), 
and 

* Date on which the document was created or signed, in the format DD-MMM-YYYY (e.g. 12-JAN-2021) 

47. |f uploading documents that will require the in-court registrar to stamp as exhibits, please upload these 
documents individually as only one electronic exhibit stamp can be added per document. 

48. If a document is marked as an exhibit during the hearing, Registrars will download the document and retain 
itin the usual manner exhibits are retained for the court file. 

49. CaseLines is not to be used for any matter where the accused is self-represented. 

50. Items that should not be uploaded onto CaseLines: 

* No materials related to child pornography; 

* Мо document referring to a confidential informant; 

* Unless specifically directed by the court to do otherwise, Crown and defence counsel will not upload 
the following documents into CaseLines: 
o a sealed document; 
o adocument for which a sealing order is sought; 
o a privileged document, or a document where privilege is being asserted; 
o апу other document where counsel have concerns, until judicial direction is given. 

A.4 General 


(i) Communication with the trial coordinators 
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51. Most communications to arrange dates for trials, judicial pre-trials and applications will occur by email. In e- 
mail communications with the trial coordinators, Counsel should put, in the subject line, the name of the 
accused person and the nature of the request (e.g., Trial date, JPT, application date). The email address is 
CriminalTrialOffice-SCJ-Toronto@ontario.ca. 

(ii) Interpreters 


52. |f an interpreter is required for any scheduled remote appearance and an interpreter has not been 
requested on the record in court, the person requesting the interpreter (Crown Counsel/the Federal Crown 
or Counsel for the defendant) shall advise the Toronto Court Interpreter Scheduling Unit (TCIU). The email 
address to submit requests is TClU(ontario.ca. The telephone number is 416-327-5666. 


53. Counsel requiring the interpreter shall advise of the language, time and date of the proceeding. 


(iii) Reference to 'Admin Crown' 
54. Wherever reference is made to the 'Admin Crown' this term is to be interpreted as the Admin Crown or 
their designate. 
(iv) Judges Signing documents 
55. Pursuant to s.3.1(2) of the Criminal Code, the clerk of the court may sign orders or other writings on behalf 
of the presiding judge. 
(vi) Case Management and Resolution Pretrials 
56. A pre-trial judge will be made available for the purposes of case management, resolution, or informal 
discussion of the case upon request to the trial coordinator. 


A.5 Other matters that will continue to be heard remotely 


(i) Judicial Pre-trials (JPTs) 


57. All JPTs will continue to be heard remotely, by audioconference or videoconference. 


(a) Where the accused person is represented by counsel: 


For Matters prosecuted by the Provincial Crown: 


58. Within 2 business days following committal, after consultation with defence, the Crown, through the 
administrative Crown or their designate, will book a JPT using the shared Microsoft Outlook calendar. 


59. Crown counsel should prepare a Form 17 (for Toronto) at least 10 days before the JPT and send it to all 
defence counsel in Word Format. 


60. Defence counsel should complete the Form 17 (for Toronto) and return it to the Crown at least 5 days 
before the JPT in Word and PDF format. 


61. The Administrative Crown will post the synopsis and the Form 17 in Word and PDF and other relevant 
documents to the Shared Outlook File for the JPT. 


62. The judge conducting the JPT may annotate the Form 17 or prepare a Form 18. 


For matters prosecuted by PPSC: 
63. Within 2 business days following committal, the prosecutor or their designate, after consultation with the 
defence will book a JPT and advise the trial co-ordinators by telephone or email. Federal judicial pre-trials 
will be scheduled on Wednesdays. 


64. 


65. 


66. 
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Crowns shall prepare a Form 17 at least 10 days before the JPT and send it to all defence counsel in Word 
Format. 


Defence counsel should complete the Form 17 and return it to the Crown at least five days before the JPT 
in Word and PDF format. The Crown will send the synopsis and Form 17 in Word and PDF by email to the 
trial coordinator. 


The judge conducting the JPT may annotate the Form 17 or prepare a Form 18. 


(b) Where the accused person is self-represented: 


67. 


Where an accused person is self-represented, the judicial pre-trial will be scheduled at the first appearance 
of the accused in Superior Court. The JPT will be conducted on the record by audioconference or 
videoconference on the date agreed upon. 


(ii) Administrative Pre-trial Appearances in the Superior Court — Practice Court 


(a) First Appearances 


68. 


69. 


70. 


71. 
72. 
7З. 


The first appearance of an accused person in the Superior Court should be scheduled for the fourth week 
after committal. 


If the case is prosecuted by the Downtown Crown’s office, the matter should be scheduled for a Monday at 
9 am. 


If the matter is prosecuted by the Scarborough Crown's office or Guns and Gangs, it should be scheduled 
for a Tuesday at 9 am. 


If the matter is prosecuted by the PPSC or DOJ it should be scheduled for a Wednesday at 9 am. 
If the matter is prosecuted by North York or Etobicoke, it should be scheduled for a Friday at 9 am. 


If there is a statutory holiday on the day when a matter would normally be scheduled for a first appearance, 
it may be scheduled two weeks after the JPT or it may be scheduled on the Thursday of the week after the 
JPT. 


(b) Subsequent Administrative Appearances 


74. 


75. 


All subsequent administrative appearances, after the first appearance will be conducted in the same way: 
remotely, on the day designated for the particular Crown's office. 


If there is a reason that the appearance must be in person, the case will be adjourned to 2 pm in a 
courtroom that has been opened for trial matters. 


(c) Remote Attendance 


76. 
TT. 
78. 


79. 
80. 


All administrative attendances are presumptively remote. 
Accused persons shall attend court by audioconference, videoconference or by designation of counsel. 


Persons in custody at the Toronto South Detention Centre, who are not appearing through counsel by 
designation, will attend at 9 am. Persons in custody at the Toronto East Detention Center, who are not 
appearing through counsel by designation, will attend at 11 am. 


The attendance of persons detained in other institutions will be arranged as needed. 


In addition to remand dates, the endorsement on the warrant of remand will also indicate the manner in 
which the accused person will re-attend: "by audioconference" or "by videoconference" or “їп person" (in 
person appearances should be used only if the accused is required to attend for an application, case 
management, guilty plea or trial). 
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81. Counsel for the Crown and counsel for the accused shall attend Practice Court by audioconference or 
videoconference. 


(d) Designations 


82. Counsel are encouraged to file designations for accused persons both in and out of custody. If, because of 
the COVID-19 pandemic, counsel are unable to meet in person with a client to have a designation signed, 
the designation can be signed by counsel on behalf of the client if the client has so directed. 


83. A designation may provide for unlimited appearances by counsel or it may indicate that the lawyer is 
authorized to appear for limited purposes or for a limited time. 


84. Designations may be filed electronically with the court. 


(e) Setting Trial Dates 


85. Trial dates should be arranged by all counsel with the trial co-ordinators following the JPT and before the 
appearance in court. 


86. Where a trial date is to be set, counsel will complete a trial confirmation form that will be filed electronically 
with the court. The trial confirmation form will set out the first available dates for trial for the court and 
counsel as well as the trial date agreed upon. A trial confirmation form must be completed for all cases 
including long trials. 


87. Atrial confirmation date should also be agreed upon. 


88. Counsel should continue to contact the trial co-ordinators through the generic email. 


(f) Re-elections and Short Applications (For example, Remove counsel, release exhibits) 
89. An accused person may re-elect their mode of trial at the Practice Court appearance. 


90. Short applications or matters that are on consent can be scheduled for Practice Court. Longer applications 
should be scheduled through the trial co-ordinators. 


(g) Case Management 


91. Where a case requires case management, the matter may be held down until the end of the set dates or 
adjourned to another court, to a JPT, or to the afternoon session (2 pm) of Practice Court. 


(iii) Guilty Pleas 


92. If an accused person who has an appearance in Practice Court to set a date wishes on that appearance to 
enter a guilty plea, the matter may be dealt with by the presiding judge or held down until all of the dates 
have been set or sent to another court or to the afternoon session (2 pm) of Practice Court. 


93. Guilty pleas will continue to be scheduled in other courts on any day. For scheduled guilty pleas, the 
following protocol continues to apply: 


e Counsel will contact the Admin Crown or their designate who will send an email to the Trial 
Coordinators Office using the generic email address: CriminalTrialOffice-SCJ-Toronto@ontario.ca and 
provide all the necessary documentation for the plea. The Admin Crown/designate will also file the 
documentation with the Criminal Intake Office at: TORONTO.SCJ.CRIMINALINTAKE@ontario.ca 


• Тһе trial coordinator will schedule a date and time for the plea and advise all parties. 


e |f the accused is in custody and the plea is to proceed remotely, the Admin Crown/ designate will 
advise the institution so that the inmate can be available to participate in the teleconference or 
videoconference. 


94. |f the plea is to proceed remotely, the trial coordinator will provide the parties with the teleconference or 
videoconference information for the hearing. 


95. 
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If the plea is to proceed in person, counsel will obtain a judge’s order. 


A.6 Summary Conviction Appeals/Extraordinary Remedies 


(i) Hearings 


96. 


97. 


98. 


99. 


Hearings will proceed remotely by way of video hearing, unless the appellant or the respondent is self- 
represented, in which case the matter will proceed by way of in-person hearing. 


Any appellant currently required, by the terms of their current bail, to surrender into custody prior to the 
appeal hearing is not required to do so. That condition is varied to one which only requires a surrender into 
custody if their appeal is dismissed and they are subject to a custodial sentence. 


All out of custody appellants required to attend the hearings in person are no longer required to do so, 
unless self-represented. Hearings for self-represented appellants/applicants/respondents shall be 
conducted in person, unless in custody, in which case they will be conducted remotely. 


Hearings with Counsel will be conducted by videoconference using Zoom. Counsel shall: (i) forward the 
Zoom link to their client; (ii) provide their client's Zoom name (or telephone number if joining by telephone) 
to the Summary Conviction Appeal Trial Office no later than 3 days prior to the hearing; and (iii) inform the 
Court at the outset of the hearing that the client is observing the proceedings. The client shall turn off their 
camera and remain on mute during the hearing and shall not share the Zoom link with anyone. If the 
hearings are held by teleconference, arrangements will be made by the defence to permit their client to 
attend through a conference line, but Counsel shall not provide the secure number of the Court to their 
client. 


100.Hearing participants and observers are reminded that, unless permission is given by the court, it is an 


offence under s. 136 of the Courts of Justice Act, punishable by a fine of not more than $25,000 or 
imprisonment of up to six months, or both, to record any part of a hearing, including by way of screenshot, 
as well as to publish, broadcast, reproduce or disseminate any such recording. 


(ii) Service and Filing 


101.Notices of appeal/application and supporting materials by a defendant that is not an inmate 


appeal/application shall be served on the Attorney General for Ontario electronically at: 
Toronto.Crown.SCA.SpecialMotions 


@ontario.ca, or the Attorney General for Canada at OntarioFedProsecu 


tionServices@ppsc-sppc.gc.ca, or SignifierOntarioPoursuitesFedS@ppsc-sppc.gc.ca depending on who 
had/has carriage of the matter giving rise to the impugned order. 


102.The Crown shall provide email confirmation of acceptance of service or rejection of service as soon as 


practicable. 


103.The Notice and a copy of the email confirmation of acceptance of service shall be filed electronically with 


the court through the criminal intake office at: Toronto.SCJ.Criminallntake@ontario.ca along with any 
documents/materials required under the Criminal Proceedings Rules for the Superior Court of Justice 
(Ontario). 


104.Where the appellant/applicant is the Attorney General, his or her agent, or was the informant or any party 


other than the defendant (the accused) in proceedings before the court/preliminary inquiry court, the notice 
of appeal/application shall be served by mail on each person in respect of whom the appeal/application is 
brought against unless there is counsel of record, in which case service will be effected by sending the 
notice electronically to counsel. The appellant/applicant shall send a courtesy copy of the notice mailed to 
the respondent electronically to counsel of record in the proceedings the appeal/application relates to, if 
there was counsel of record. Filing the notice with the court shall be done electronically by sending it to the 
criminal intake office. 
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105. The parties shall electronically serve the opposing party and shall electronically file with the criminal intake 
office copies of all factums, appeal books/application records and any other material being relied upon. 
These materials shall be sent to the opposing party and to the court in the same email. This does not 
preclude a party or the court from rejecting the documents for non compliance with the rules. 


106.The appellant/applicant shall serve transcripts electronically by email to the opposing party and file 
transcripts electronically by email to the criminal intake office. 


107. The subject line of all emails should clearly identify the name of the case, court file number (if known), date 
of hearing (if known), nature of the proceedings (e.g. conviction appeal) and for PPSC matters the court 
location, and be prefaced by "SCA" if an appeal or “Special Motion" if an extraordinary remedy application. 


108.Cases and other source materials referenced in factums shall be hyperlinked and it will not be necessary to 
file a Book of Authorities unless requested by the judge. 


109.E-service and e-filing documents and materials replaces the requirement to serve and file a paper/hard 
сору. 


110.Where the appellant/applicant is self-represented and does not have access to electronic means for e- 
service and e-filing, documents and materials may be served and filed in paper/hard copy. 


(iii) Facta Filing Timelines 


111.For summary conviction appeals, the Appellant shall serve and file their factum not later than sixty (60) 
days before the day first scheduled for the hearing and the Respondent shall serve and file their factum not 
later than twenty (20) days before the day first scheduled for the hearing. 


112.For extraordinary remedy applications, the Applicant shall serve and file their factum not later than thirty 
(30) days before the day first scheduled for the hearing and the Respondent shall serve and file their 
factum not later than ten (10) days before the day first scheduled for the hearing. 


(iv) Bail Pending Appeal/Stays 


113.Applications for bail pending appeal and stays of driving prohibition, fine, forfeiture, restitution, victim fine 
surcharge, probation or conditional sentence orders are subject to the same procedure outlined in this 
protocol for bail reviews, with modifications as follows: 


114.Applications shall be served electronically on the Crown at: Toronto. 
Crown.SCA.SpecialMotions@ontario.ca, or OntarioFedProsecutionServices 


@ppsc-sppc.gc.ca, or SignifierOntarioPoursuitesFedS@ppsc-sppc.gc.ca depending on who had carriage 
of the trial. The subject line of the email should clearly identify the name of the case, nature of the 
proceedings (e.g. bail pending appeal) and for PPSC matters the court location, and be prefaced by “SCA”. 


115.The Crown shall provide email confirmation of acceptance of service or rejection of service as soon as 
practicable. 


116.The applicant shall contact the Crown to ascertain the Crown's position, and canvass the Crown's available 
dates if the application is being contested, prior to electronically filing their application with the Court 
through the criminal intake office at Toronto.SCJ.Criminallntake@ontario.ca. Mutually agreeable dates 
between the parties for a contested hearing shall be set out in the email at the time of e-filing contested 
applications. 


117.The Criminal Intake Office will arrange for a contested hearing to be held remotely and notify the parties. 


118.A draft order shall accompany applications on consent, including a Form 10A (if applicable) signed by all 
parties, and e-filed with the criminal intake office by the applicant, unless self represented, in which case 
the crown shall electronically file the application and materials with the court. 
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119.Draft orders should be e-filed in the Microsoft Word format (.docx) rather than a PDF version. 


120.The paperwork will be completed by the Criminal Intake Office and provided to the parties for their 
signature. The applicant shall return the signed paperwork to the criminal intake office by email, and the 
criminal intake office will distribute the court order(s) to all interested parties and to the institution, if 
applicable. 


121.If the Applicant indicates that they wish to be present, arrangements will be made for them to have access 
to the teleconference call. If in custody, the Crown will contact the institution to provide the applicant with 
telephone access. If out of custody, Defence Counsel will make the necessary arrangements but shall not 
provide the secure number of the Court to their client. 


ЖЖЖЖ Ж 


Justice Stephen Е. Firestone 

Regional Senior Judge 

Ontario Superior Court of Justice, Toronto Region 
OTHER DOCUMENTS 


OTHER DOCUMENTS 
* Guidelines: Mode of Proceedings — Criminal, Civil, Family, Small Claims 
e Virtual Courtroom Etiquette Rules 
e Motion To Change Endorsement Form 
* Participant Information form 
* Guidelines on Access to Hearings During the COVID-19 Pandemic 
*  CaseLines Hearings — Tips for Counsel and Self-represented Parties 
* Frequently Asked Questions About Thomson Reuters CaseLines 
e Best Practices for Remote Hearings 


* — Information for Self-Represented Litigants regarding Family Court Operations 


Footnote(s) 


1 © King’s Printer for Ontario, 2022. Not an official version. Reproduced with permission for illustrative purposes only. 
Subject to change without notice. For the most current version, please visit: https//www.ontariocourts.ca/scj/notices- 
and-orders-covid-19/notice-profession-parties-public-media/ С. The Ministry of the Attorney General had no role in the 
creation of the publication or in any sample content added. 
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ONTARIO COURT OF JUSTICE RULES OVERVIEW 


Introduction Currently, most criminal charges in Ontario are dealt with in the Ontario Court of Justice, including 
summary conviction charges and those indictable offences where the accused can elect to have a trial in the 
Ontario Court of Justice. On September 19, 2019, An Act to amend the Criminal Code, the Youth Criminal Justice 
Act and other Acts and to make consequential amendments to other Acts (Bill C-75) became law. The legislation 
eliminated the right to request a preliminary inquiry in all cases except those punishable by imprisonment of 14 
years or more. Additionally, the maximum penalty for all summary conviction offences was increased to two years 
less a day of imprisonment. 


There are five Rules that govern the practice of criminal law in the Ontario Court of Justice and three standard 
forms. These Rules enacted in 2012 were aimed at simplifying procedures in the Ontario Court of Justice and 
“emphasize timely and detailed information sharing to ensure that matters are dealt with on a timely and informed 
basis, rather than matters being delayed because of poor advance preparation".! During the COVID-19 pandemic, 
two subrules were added to the existing rules. New subrule 3.4 (authorizing the use of electronic signatures) has 
been in force since July 5, 2021. New subrule 4.5 (governing appearances by counsel without the appearance of 
the accused) has been in force since July 1, 2020. 


Some of the cases annotated below refer to decisions that considered the former Rules of Practice. However, 
counsel should be cautious in assuming that courts will be forgiving of non-compliance. Concerns over inadequate 
judicial and court resources will likely lead courts to hold counsel to strict compliance with the new Rules, which are 
aimed at promoting efficiency and fairness in the criminal justice system. 


Although counsel have a duty to their clients to raise every possible defence available to them, they are 
nonetheless required to conduct themselves in accordance with the Rules of Professional Conduct or risk 
professional discipline. If the conduct of the lawyer would bring the administration of justice into disrepute and is not 
undertaken in good faith, then the lawyer’s conduct is impermissible.? 


In А. v. Cody? and А. v. Jordan,’ the Supreme Court of Canada suggested that trial courts “may wish to review their 
case management regimes” so that trial courts more actively take steps to “control and manage the conduct of 
trials”. This has led to procedural and substantive changes. The Supreme Court of Canada has dictated that there 
is a presumptive ceiling of 18 months to bring cases to trial in the Ontario Court of Justice. If it takes longer than 18 
months, there is a presumption that the accused has not been tried within a reasonable period of time. As 
anticipated, judges have been proactive in ensuring that cases are brought to trial in a timely way. This has included 
taking a more active role in case management, screening out frivolous motions and encouraging the parties to 
proceed expeditiously. 


There are a number of practice directions that govern practice in the Ontario Court of Justice, some of which are 
region based — these are reproduced at the end of the Rules. The Court also provides notices on a regular basis 
that are updated on their website (https://www.ontariocourts.ca/ocj/covid-19/notices-and-info-re-criminal/). 
Throughout the COVID-19 pandemic, the Court issued various practice directions and notices with a view to 
streamlining administrative court appearances through the use of video and telephone technology. The Court has 
also embraced electronic communications for consent applications to vary undertakings or release orders. Judicial 
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pre-trials are now presumptively conducted by way of video technology. Bail hearings have also migrated to video 
and/or teleconference and are governed by COVID-19: Ontario Court of Justice Protocol Re Bail Hearings 
(https://www. ontariocourts.ca/ocj/covid- 1 9/covid-19-ontario-court-of-justice-protocol-re-bail- hearings/), which is 
continually updated. The practice for conducting bail hearings is also very much regionally dependent and counsel 
need to be familiar with the local courthouse protocols and practices. 


Footnote(s) 
1 “Ten Things to Know About the Criminal Rules", online: https://www.ontariocourts.ca/ocj/criminal-rules/. 
Groia v. Law Society of Upper Canada, [2018] S.C.J. No. 27, 2018 SCC 27 (S.C.C.). 
R. v. Cody, [2017] S.C.J. No. 31, 2017 SCC 31 (S.C.C.). 
R. v. Jordan, [2016] S.C.J. No. 27, 2016 SCC 27 (S.C.C.). 
В. v. Jordan, [2016] S.C.J. No. 27, 2016 SCC 27 at para. 139 (S.C.C.). 
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CRIMINAL RULES OF THE ONTARIO COURT OF JUSTICE 


RULE 1 — GENERAL 


Fundamental objective 
1.1 


(1) 


The fundamental objective of these rules is to ensure that proceedings in the Ontario Court of Justice 
are dealt with justly and efficiently. 


(2) 

Dealing with proceedings justly and efficiently includes 
(a) 

dealing with the prosecution and the defence fairly; 

(b) 

recognizing the rights of the accused; 

(с) 

recognizing the interests of witnesses; апа 

(d) 

scheduling court time and deciding other matters in ways that take into account 
(i) 

the gravity of the alleged offence, 

(ii) 


the complexity of what is in issue, 
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(iii) 
the severity of the consequences for the accused and for others affected, and 
(iv) 


the requirements of other proceedings. 
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RULE 1 — GENERAL 
Duty of counsel, paralegals, agents and litigants 


(3) 


In every proceeding, each counsel, paralegal, agent and litigant shall, while fulfilling all applicable 
professional obligations, 


(а) 

act in accordance with the fundamental objective; апа 
(b) 

comply with 

(i) 

these rules, 

(ii) 

practice directions, and 

(iii) 


orders made by the Court. 
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RULE 1 — GENERAL 
Duty of Court 


(4) 

The Court shall take the fundamental objective into account when 
(a) 

exercising any power under these rules; or 

(b) 

applying or interpreting any rule or practice direction. 


Commentary Rule 1.1 reflects the crucial considerations that are to be borne in mind by the Court and the parties 
at each stage of the proceeding before the Ontario Court of Justice. 


PRACTICE COMMENTARY 
{1.1-1 
Objective 


The Court of Justice has stated that the fundamental objective of the new Rules is to “ensure matters are dealt with 
justly and efficiently, so as to create a framework which balances fair dealing with the prosecution and defence as 
well as the impact of proceedings on witnesses and judicial resources".! In undertaking this balancing, the court 
dismissed the accused's application to amend a Charter Notice to add relief pursuant to ss. 9 and 10(a) of the 
Charter. The court took into account the right of the accused to make full answer and defence, the lengthy history of 
the proceedings, the delay by the defence in seeking the amendment until after the close of the case by the Crown, 
the disruption to the witnesses who had completed their testimony and the impact on scheduling court time and the 
requirements of other proceedings. In denying the application, the Court indicated that this was one of those rare 
instances where the court was required to deprive the accused of the opportunity to assert a Charter right in order 
to prevent unfairness and maintain the integrity of the process. 
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Footnote(s) 


1 В. у. Beck, [2013] O.J. No. 2123 at para. 7, 2013 ONCJ 245 (Ont. C.J.). 
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RULE 1 — GENERAL 


Scope of rules 
1.2 


These rules apply to all proceedings before the Court. 


Commentary These rules apply to criminal proceedings in the Ontario Court of Justice, including those 
presided over by judges and justices of the peace. Examples of where these rules apply are where a judge 
hears a trial of an offence under the Criminal Code or Controlled Drugs and Substances Act, or where a judge 
or justice of the peace presides in a set date court for criminal charges, or hears a peace bond application or 
firearms application. These rules do not apply to provincial offences proceedings, such as where a judge or 
justice of the peace presides at a trial under the Highway Traffic Act. [Editor's note: Reference should be made 
to the Rules promulgated under the Provincial Offences Act regulations for such matters.] 


End of Document 
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RULE 1 — GENERAL 


Definitions 
1.3 


In these rules, 
"Charter" means the Charter of Rights and Freedoms; 
*Code" means the Criminal Code; 


"Court" means a judge of the Ontario Court of Justice, and includes a justice of the peace in a context 
where the Code allows a justice of the peace to act; 


"proceeding" means a proceeding under the Code. 
PRACTICE COMMENTARY 
41.3-1 


Purpose 


End of Document 
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RULE 2 — APPLICATIONS 


Application 
2.1 


(1) 


An application shall be commenced by serving an application in Form 1 on the opposing parties and 
any other affected parties and filing it with proof of service. 


End of Document 
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RULE 2 — APPLICATIONS 

Contents of document 
(2) 
The application in Form 1 shall include 
(a) 
a concise statement of the subject of the application; 
(b) 
a statement of the grounds to be argued; and 
(c) 
a detailed statement of the factual basis for the application, specific to the individual proceeding. 


Commentary The only document that the party who is bringing an application before the Court under these rules 
must use is a Form 1 application. It is important that the application in Form 1 is filled out completely, as this will 
assist the Court and the other parties in understanding the relief sought, and the reasons in support of the 
application. 


End of Document 
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RULE 2 — APPLICATIONS 
Transcripts 


(3) 


If determination of the application is likely to require a transcript, the applicant shall serve and file it with 
the application in Form 1. 


Commentary Transcripts of court proceedings may be very important to the Court in deciding an application. For 
example, on an adjournment application the transcript may reveal that a previous adjournment was granted due to 
the absence of the Crown’s witness, and on this occasion it is a defence witness who is unavailable. Transcripts are 
also important where a party seeks a stay of proceedings due to unreasonable delay under s. 11(b) of the Charter. 
Where a party requires a transcript, it is important that the procedures for ordering transcripts in the jurisdiction are 
followed, so that there is sufficient time for the court reporter to produce the transcript for the hearing of the 
application. 


PRACTICE COMMENTARY 
42.1-1 
General 


Although there is no express Rule that deals with summary dismissal of applications (see Rule 6.11 of the Criminal 
Proceedings Rules for the Superior Court of Justice, for example), presumptively the Crown could bring an 
application to summarily dismiss an application that has no hope of success.! See commentary under Rule 6.11 of 
the Superior Court Rules for guiding principles. An egregious breach of the rules may warrant granting such an 
application brought by the Crown.? Following the Supreme Court of Canada decisions in А. v. Cody? and R. v. 
Jordan,^ Crowns will resort to this procedure more often and that trial courts will be more inclined to consider such 
applications. The Supreme Court of Canada has made it clear that trial courts have broad case management 
powers to ensure the timely disposition of criminal trials. However, the failure to comply with the Rules in the 
absence of actual prejudice will likely not warrant a summary dismissal of an application.» Generally, absent 
significant prejudice, the most appropriate remedy will be to grant an adjournment if there is non-compliance with 
the rules of the court.® The filing of a “prophylactic” Charter application without any evidentiary foundation is not 
permitted." 


42.1-2 


Transcripts 


Page 2 of 4 
Transcripts 


Transcripts must be ordered by the party responsible for the same by contracting with an Authorized Court 
Transcriptionist (httos://courttranscriptontario.ca/ [35). Transcripts can be ordered electronically or in hard copy. 
However, the Court now requires electronic filing. О. Reg 145/22 (https/www.ontario.ca/laws/regulatiorvr22 145 С 
came into force on April 1, 2022. The regulation prescribes new rates for the cost of having a certified electronic 
transcript prepared by a court transcriptionist. There is no charge for electronic copies that can be used for serving 
the opposing party and filing the transcript with the court. 


Delays in ordering necessary transcripts and the ensuing delay in obtaining those transcripts generally mark lack of 
diligence and will be relevant in assessing whether there should be an abridgment of time to comply with the rules.8 


The failure to provide necessary transcripts for the hearing of the application (particularly in the context of a s. 11(b) 
Charter application) may lead to a dismissal of the application.? Additionally, the failure to otherwise perfect a s. 
11(b) application at least 60 days before the application is to be heard can similarly lead to dismissal.'? Where 
transcripts have been ordered in a timely fashion but are not available, an application should consider alternatives 
including: producing an affidavit summarizing events; attempting to settle on an agreed statement of facts; or 
applying to the court for directions.!! Where the parties are on “common ground" the court may draw the reasonable 
inference that their descriptions of the events are accurate in the absence of a transcript.'? However, in some 
circumstances, where there is a dispute as to what happened, only the transcript of the proceeding will suffice and 
the accused should not be faulted for the delay in obtaining the transcript if it was ordered with diligence.'? Although 
there is a presumptive 18-month ceiling for unreasonable delay in the Ontario Court of Justice (18 months), an 
accused must still initiate the s. 11(b) application. The preferred practice will be for the accused (the applicant) to 
order the transcripts to establish that the total delay exceeds the presumptive ceiling and that there is no defence 
delay or unreasonable defence tactics that caused the delay. On June 9, 2014, the Ministry of the Attorney General 
implemented a new model of producing court transcripts in Ontario. Counsel must now contact an independent 
authorized court transcriptionist from the list of Authorized Court Transcriptionists for Ontario, online: 
http://www.courttranscriptontario.ca/home/home С, and arrange for the transcripts to be prepared. The ability to 
privately contract for the production of transcripts should reduce delays in having transcripts produced. 


Prior to the enactment of O. Reg. 158/03, a transcript purportedly certified by a court recording monitor, as opposed 
to a court reporter, did not amount to a certified transcript for the purpose of the Rules or the provisions of the 
Criminal Code."4 
However, the Regulation has established a regime whereby transcripts related to summary conviction trial 
recordings could be certified by way of a "Certificate of Recording" and a "Certificate of Transcript". Current O. Reg. 
158/03 reads as follows: 

ONTARIO REGULATION 158/03 

CERTIFICATION OF RECORDINGS AND TRANSCRIPTS 

Application 


1. This Regulation applies to proceedings in the Court of Appeal, the Superior Court of Justice and the Ontario Court of 
Justice. 


Definition 
2. In this Regulation, 


"approved device" means a device for recording sound of a type approved by the Attorney General, as mentioned in 
subsection 5 (1) of the Act. 


Certification of recordings 
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3(1) A recording made under subsection 5 (1) of the Act by means of an approved device shall be certified in Form 1 by a 
person who, 


(a) is authorized to record evidence and proceedings under subsection 5 (1) of the Act; and 
(b) is in charge of the approved device while the recording is being made. 


(2) The certificate in Form 1 is admissible in evidence and is proof, in the absence of evidence to the contrary, that the 
recording is a recording of evidence and proceedings in the proceeding. 


[O. Reg. 109/11, s. 1.] 
Certification of transcripts 


4(1) A transcript made under subsection 5 (2) of the Act from a recording made under subsection 5 (1) of the Act by means 
of an approved device shall be certified in Form 2 by the person who transcribes the recording. 


(2) The person who transcribes the recording and certifies the transcript shall be a person who is trained and qualified to 
transcribe recordings and is a member of a class of persons who are authorized to do so by the Attorney General, but need 
not be the same person who is in charge of the approved device while the recording is being made. 


(3) The certificate in Form 2 is admissible in evidence and is proof, in the absence of evidence to the contrary, that the 
transcript is a transcript of the certified recording of evidence and proceedings in the proceeding that is identified in the 
certificate in Form 2. 


(4) The certificate in Form 2 has the status referred to in subsection (3), with respect to admissibility and proof, without 
being accompanied by a certificate in Form 1 relating to the certified recording that is identified in the certificate in Form 2. 


(5) When a certificate in Form 2 is completed, nothing further is required to certify the transcript. 
[O. Reg. 109/11, s. 1.] 
Forms 


5. In this Regulation, when a form is referred to by number, the reference is to the form with that number that is described in 
the Table of Forms at the end of this Regulation and is available on the Internet through www.ontariocourtforms.on.ca L5 . 


[O. Reg. 109/11, s. 2.] 


Table of Forms 


Form Number Form Name Date of Form 
Certificate of Recording (Subsection 5 (1)) March 17, 2011 
Certificate of Transcript (Subsection 5 (2)) March 17, 2011 


[O. Reg. 124/17, s. 1.] 


FORMS 1, 2 Revoked: O. Reg. 109/11, s. 4. 


42.1-3 


Notice 


Form 1 MS Word template for а Notice of Application сап be found here: 
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https ://www. ontariocourts.ca/ocj/criminal-rules/ [T. As a practical matter, for more detailed applications, the 
"Grounds to be Argued in Support of the Application" and "Detailed Statement of the Specific Factual Basis for the 
Application" can be set out in an Appendix attached to the Form. 


Footnote(s) 
1 R.v. Greer, [2020] O.J. No. 5452, 2020 ONCA 795 (Ont. C.A.). 
R. v. Barwell, [2012] O.J. No. 6464 (Ont. C.J.). 
R. v. Cody, [2017] S.C.J. No. 31, 2017 SCC 31 (S.C.C.). 
R. v. Jordan, [2016] S.C.J. No. 27, 2016 SCC 27 (S.C.C.). 


R. v. Conley, [2018] O.J. No. 3580, 2018 ОМС. 433 (Ont. C.J.); Н. v. Martin [2022] O.J. No. 1806, 2022 ОМС. 170 
(Ont. CJ.). 


6 R.v. White, [2018] N.J. No. 401 (N.L. Prov. Ct.). 

7  H.v.McCuaden, [2022] O.J. No. 1467, 2022 ОМСЈ 138 (Ont. C.J.). 
8 

9 


a fF Qo N 


В. v. Djevdet, [1998] O.J. No. 3983, 76 O.T.C. 193 (Ont. Gen. Div.). 
В. v. Djevdet, [1998] О.Ј. No. 3983, 76 O.T.C. 193 (Ont. Gen. Div.). 


10 А.у. Da Silva, [2016] O.J. No. 4138, 2016 ONCJ 480 (Ont. C.J.); R. v. Rice, [2017] O.J. No. 733, 2017 ОМСЈ 39 (Ont. 
CA). 


11 А. v. Djevdet, [1998] O.J. No. 3983, 76 O.T.C. 193 (Ont. Gen. Div.). 


12 В. у. Yau, [2010] O.J. No. 5328, 2010 ONSC 5660 (Ont. S.C.J.); R. v. Needham, [2005] O.J. No. 2538 (Ont. S.C.J); R. 
v. Richards, [2007] O.J. No. 1483 (Ont. S.C.J.); R. v. Babra, [2007] O.J. No. 4071 (Ont. C.J.); R. v. Stevens, [2011] O.J. 
No. 3997, 2011 ONSC 5130 (Ont. S.C.J.). 


13 В. v. M. (R.), [2003] O.J. No. 2055, [2003] O.T.C. 466 (Ont. S.C.J.). 


14 R. v. Juliano, [2002] O.J. No. 699, [2002] O.T.C. 148 (Ont. S.C.J.); Н. v. Hannemann, [2001] O.J. No. 839, [2001] 
O.T.C. 162 (Ont. S.C.J.); R. v. Singh, [2004] O.J. No. 1723 (Ont. S.C.J.). 
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RULE 2 — APPLICATIONS 


Response 
2.2 


(1) 


A party responding to an application shall serve a response in Form 2 on the applicant and any other 
affected parties and file it with proof of service. 


End of Document 
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RULE 2 — APPLICATIONS 
Contents of document 


(2) 

The response in Form 2 shall include 

(a) 

a concise statement of the party’s reasons for responding to the application; 

(b) 

a response to the applicant’s grounds; and 

(c) 

a detailed statement of the factual basis for the party’s position, specific to the individual proceeding. 
Commentary The adversary system requires the participation of two informed parties. A timely and detailed 
response by the responding party is essential. Otherwise, the appearance of fairly administered justice may be 
impaired. The only document that the party who is responding to an application before the Court under these rules 
must use is a Form 2 response. It is important that the response in Form 2 is filled out completely, as this will assist 
the Court and the other parties in understanding the relief sought, and the reasons in support of the response. The 
responding party must also include proof of service on the applicant and any other affected parties in its material. 
PRACTICE COMMENTARY 

42.2-1 

Effect of пої filing responding materials 

42.2-2 


Response 


A Fom 2 MS Word template for the Notice of Response сап be found here: 


Раде 2012 
Contents of document 


https ://www. ontariocourts.ca/ocj/criminal-rules/ C7. Asa practical matter, for more detailed Responses, an Appendix 
may be attached to the Form. As a result of modified procedures and practices as a result of the COVID-19 
pandemic, Responses and other court filings are to be done electronically (https:/Avww.ontariocourts.ca/ocj/covid- 
19/electronically-submitting-documents/ Eñ. Email addresses for court filings can be found here: 
https://www. ontariocourts.ca/ocj/covid-19/contacts-and-courthouse-info/ Ер 


Епа of Document 


Additional material 
The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL RULES OF THE 
ONTARIO COURT OF JUSTICE > Rule 2— Applications 


CRIMINAL RULES OF THE ONTARIO COURT OF JUSTICE 


RULE 2 — APPLICATIONS 


Additional material 
2.3 


(1) 


If the application in Form 1 complies with subrules 2.1(2) and (3), no additional material need be served 
and filed unless required by an order of a pre-trial or trial judge. 


(2) 


Applicants and responding parties may serve and file any additional factual and legal material that they 
consider appropriate and helpful to assist the Court, including 


(a) 

a brief statement of the legal argument to be made; 

(b) 

one or more affidavits; 

(c) 

case law to be relied upon, other than well-known precedents; and 

(d) 

an agreed statement of facts. 

Commentary Additional materials may be filed that will assist the Court to decide the application. These might 
include a copy of the information or charge document, an agreed statement of facts, affidavits, and written 
argument and case law, where appropriate. It may also be necessary to have witnesses attend court (e.g., on 
an application for an adjournment of trial, a person who has firsthand knowledge of the reasons for the 
unavailability of the witness on the trial date). Where cases or legislation are filed, the relevant passage(s) 
should be indicated. There is no need to reproduce well known material, such as a section of the Criminal 


Code, or a well-known decision of the Supreme Court of Canada on unreasonable delay, such as Askov. Only 
materials that will be referred to by the parties in their submissions to the Court should be filed under this rule. 


Раде 2012 
Additional material 
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RULE 2 — APPLICATIONS 


Time for pre-trial applications 

2.4 

(1) 

A pre-trial application shall be heard at least 60 days before trial, unless the Court orders otherwise. 
(2) 

For the purposes of subrule (1), pre-trial applications include 

(a) 

procedural applications, such as applications for adjournments or withdrawal of counsel of record; 
(b) 


preparatory applications for matters that are necessary before proceeding to trial, such as disclosure, 
release of exhibits for testing or commission evidence; 


(с) 

applications for severance and for particulars; 

(d) 

applications for the appointment or removal of counsel; and 

(e) 

applications for a stay of proceedings for unreasonable delay under paragraph 11(b) of the Charter. 
(3) 


An application for a stay of proceedings for unreasonable delay under paragraph 11(b) of the Charter shall 
be brought before the assigned trial judge. 
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PRACTICE COMMENTARY 

42.4-1 

General – 60-day notice requirement 

42.4-2 

Applications to stay proceedings for unreasonable delay 


Local practice directions may dictate when such applications should be brought. Failure to file a pre-trial s. 11(b) 
application in advance of trial that leads to further delay is attributable to the defence.! Similarly, the failure of the 
Crown to file responding materials warrants adjourning the motion until the materials are filed, with the 
corresponding delay being attributable to the Crown.? A practice has developed in some jurisdictions whereby once 
a s. 11(b) application is filed, the court/Crown may attempt to obtain an earlier trial date than the one originally 
scheduled. Although some view this with cynicism, if the aim is to bring the accused to stand trial within a 
reasonable period of time and/or to ameliorate prejudice and their counsel is otherwise available, the practice itself 
appears unobjectionable. Attempting to manufacture a s. 11(b) application will not be tolerated post-H. v. Jordar? 
and post-R. v. Cody.^ When considering the merits of an unreasonable delay application, courts will take into 
account the fact that applications to exclude or admit evidence under the Rules must be filed at least 30 days 
before the commencement of a trial as part of the inherent delay in getting a matter to court.5 


The combined effect of Rule 2.4 and Rule 3.1 is that applications to stay proceedings for unreasonable delay must 
be filed at least 90 days before the trial because the hearing must be 60 days before the trial and the application 
must be filed 30 days before it is heard.® 

Summary dismissal of a Jordan motion may not be granted on the ground that the defence failed to comply with the 
timeliness under Rule 2.4(2)(e) where the motion has a reasonable chance of success and the Crown has not 
shown that it has been prejudiced by the delay." 

42.4-3 

Applications for disclosure 

42.4-4 

Applications for release of exhibits for scientific testing 

Section 605(1) of the Criminal Code provides the statutory basis to seek to have an exhibit released for the purpose 


of scientific testing. The relevant provisions and corresponding commentary from The Practitioner's Criminal Code 
are as follows: 


605. 


RELEASE OF EXHIBITS FOR TESTING — 


(1) A judge of a superior court of criminal jurisdiction or a court of criminal jurisdiction may, on summary application 
on behalf of the accused or the prosecutor, after three days notice to the accused or prosecutor, as the case may 
be, order the release of any exhibit for the purpose of a scientific or other test or examination, subject to such 
terms as appear to be necessary or desirable to ensure the safeguarding of the exhibit and its preservation for 
use at the trial. 
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(2) DISOBEYING ORDERS — Every one who fails to comply with the terms of an order made under subsection (1) is 
guilty of contempt of court and may be dealt with summarily by the judge or provincial court judge who made the 
order or before whom the trial of the accused takes place. 

[R.S.C. 1985, c. C-46, s. 605; R.S.C. 1985, c. 27 (1st Supp.), s. 203.] 
PRECEDENTS: 


Section 605(1): see The Practitioner's Criminal Precedents, Sixth Edition, Document 3.71. 


PRACTICE NOTES 
{605-1 Scope of section 


Section 605(1) only requires three days' notice to the prosecutor or the accused where a request is being made to 
release an exhibit for scientific testing. Although Rule 2.4(1)(b) references the testing of an exhibit as a pre-trial 
application that is anticipatory in nature, such an application only arises after an "exhibit" is in the control of the 
court (/.е., where the item has been made an exhibit during the course of the trial). In light of the statutory wording 
of the Criminal Code and the fact that such applications by their nature cannot be brought "pre-trial" it is difficult to 
reconcile the time limits fixed in the new Rules of Practice for the bringing of such "applications" (i.e., 60 days 
before the trial) with the practical reality. 


If the defence wants scientific testing to be undertaken with respect to an item that it is expected will be entered as 
an exhibit, arrangements should be made to do so in advance with either the consent of the Crown or by way of an 
application for disclosure (i.e., release of the item so it can be tested on terms and conditions to preserve the 
integrity of the exhibit). 


42.4-5 
Applications for removal of counsel 


A court has the authority to continue to require a lawyer to represent an accused but only where it is necessary to 
prevent serious harm to the administration of justice. Unless the reason for non-payment of legal fees relates to the 
merits of the case, counsel can disclose the fact that they are seeking to withdraw because of a failure to pay fees.® 
Courts should be guided as follows: 
If counsel seeks to withdraw far enough in advance of any scheduled proceedings and an adjournment will not be 
necessary, then the court should allow the withdrawal. In this situation, there is no need for the court to enquire into 
counsel’s reasons for seeking to withdraw or require counsel to continue to act. 


Assuming that timing is an issue, the court is entitled to enquire further. Counsel may reveal that he or she seeks to 
withdraw for ethical reasons, non-payment of fees, or another specific reason (e.g. workload of counsel) if solicitor-client 
privilege is not engaged. Counsel seeking to withdraw for ethical reasons means that an issue has arisen in the solicitor- 
client relationship where it is now impossible for counsel to continue in good conscience to represent the accused. Counsel 
may cite "ethical reasons" as the reason for withdrawal if, for example, the accused is requesting that counsel act in 
violation of his or her professional obligations (see, e.g., Law Society of Upper Canada, r. 2.09(7)(b), (d); Law Society of 
Alberta, c. 14, r. 2; Law Society of British Columbia, c. 10, r. 1), or if the accused refuses to accept counsel's advice on an 
important trial issue (see, e.g., Law Society of Upper Canada, r. 2.09(2); Law Society of Alberta, c. 14, r. 1; Law Society of 
British Columbia, c. 10, r. 2). If the real reason for withdrawal is non-payment of legal fees, then counsel cannot represent 
to the court that he or she seeks to withdraw for "ethical reasons". However, in either the case of ethical reasons or non- 
payment of fees, the court must accept counsel's answer at face value and not enquire further so as to avoid trenching on 
potential issues of solicitor-client privilege. 


If withdrawal is sought for an ethical reason, then the court must grant withdrawal (see C. (D.D.), at p. 328, and 
Deschamps, at para. 23). Where an ethical issue has arisen in the relationship, counsel may be required to withdraw in 
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order to comply with his or her professional obligations. It would be inappropriate for a court to require counsel to continue 
to act when to do so would put him or her in violation of professional responsibilities. 


If withdrawal is sought because of non-payment of legal fees, the court may exercise its discretion to refuse counsel's 
request. The court's order refusing counsel's request to withdraw may be enforced by the court's contempt power (C. 
(D.D.), at p. 327). In exercising its discretion on the withdrawal request, the court should consider the following non- 
exhaustive list of factors: 


- whether it is feasible for the accused to represent himself or herself; 
- other means of obtaining representation; 
- impact on the accused from delay in proceedings, particularly if the accused is in custody; 


- . conduct of counsel, e.g. if counsel gave reasonable notice to the accused to allow the accused to seek 
other means of representation, or if counsel sought leave of the court to withdraw at the earliest possible 
time; 


- impact on the Crown and any co-accused; 
- impact on complainants, witnesses and jurors; 


- fairness to defence counsel, including consideration of the expected length and complexity of the 
proceedings; 


- the history of the proceedings, e.g., if the accused has changed lawyers repeatedly.? 


Applications by Crown The right to have counsel of choice must be "respected and protected. Absent compelling 
reasons involving public interest, the government and the courts" should not be involved in the choice of соипѕе!.10 
However, where there is a real or potential conflict of interest, counsel have a duty to raise the issue and the court 
has a duty to inquire into it. In circumstances where counsel does not voluntarily withdraw on the basis of conflict, 
the court can force the issue and require counsel to withdraw.!! Conflict may arise where there is a "breach of a 
duty of confidentiality; where there is a breach of the duty of loyalty; where there is a risk of trial unfairness, where 
the integrity of the justice system is at risk; or where there is a public perception that the administration of justice 
would be brought into disrepute".'? In exceptional circumstances, the Crown may seek to remove counsel on the 
basis of incompetence. Similarly, a court may bring such an application on its own if the circumstances warrant.!3 In 
some circumstances, it may be appropriate for counsel to put solicitor-client privileged information before the court 
(by way of an in camera ex parte affidavit) to assist the court with the just resolution of the conflict motion.'^ 


Section 3.4 of the Law Society of Ontario's Rules of Professional Conduct provides guidance concerning the 
existence of a conflict and also deals with situations related to "joint retainers". Counsel should be guided by that 
Rule and the accompanying commentary. 

Law Society of Ontario Rules of Professional Conduct 


SECTION 3.4 CONFLICTS [commentary omitted] 
Duty to Avoid Conflicts of Interest 


3.4-1 A lawyer shall not act or continue to act for a client where there is a conflict of interest, except as permitted under the 
rules in this Section. 


Consent 

3.4-2 A lawyer shall not represent a client in a matter when there is a conflict of interest unless there is consent, which must 
be fully informed and voluntary after disclosure, from all affected clients and the lawyer reasonably believes that he or she 
is able to represent each client without having a material adverse effect upon the representation of or loyalty to the other 


client. 


Dispute 
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3.4-3 Despite rule 3.4-2, a lawyer shall not represent opposing parties in a dispute. 
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Joint Retainers 
3.4-5 Before a lawyer acts in a matter or transaction for more than one client, the lawyer shall advise each of the clients that 
(a) the lawyer has been asked to act for both or all of them; 


(b) no information received in connection with the matter from one client can be treated as confidential so far as any of the 
others are concerned; and 


(c) if a conflict develops that cannot be resolved, the lawyer cannot continue to act for both or all of them and may have to 
withdraw completely. 


3.4-6 If a lawyer has a continuing relationship with a client for whom the lawyer acts regularly, before the lawyer accepts 
joint employment for that client and another client in a matter or transaction, the lawyer shall advise the other client of the 
continuing relationship and recommend that the client obtain independent legal advice about the joint retainer. 


3.4-7 When a lawyer has advised the clients as provided under rules 3.4-5 and 3.4-6 and the parties are content that the 
lawyer act, the lawyer shall obtain their consent. 


3.4-8 Except as provided by rule 3.4-9, if a contentious issue arises between clients who have consented to a joint retainer, 
the lawyer shall not advise either of them on the contentious issue and the following rules apply: 
(a) The lawyer shall 
(i) refer the clients to other lawyers for that purpose; or 


(ii) if no legal advice is required and the clients are sophisticated, advise them that they have the option to settle 
the contentious issue by direct negotiation in which the lawyer does not participate. 


(b) If the contentious issue is not resolved, the lawyer shall withdraw from the joint representation. 


3.4-9 Despite rule 3.4-8, if clients consent to a joint retainer and also agree that if a contentious issue arises the lawyer may 
continue to advise one of them, the lawyer may advise that client about the contentious matter and shall refer the other or 
others to another lawyer for that purpose. 


Acting Against Former Clients 


3.4-10 Unless the former client consents, a lawyer shall not act against a former client in 
(a) the same matter, 


(b) any related matter, or 


(C) save as provided by rule 3.4-11, any other matter if the lawyer has relevant confidential information arising from the 
representation of the former client that may prejudice that client. 
3.4-11 When a lawyer has acted for a former client and obtained confidential information relevant to a new matter, another 
lawyer (“the other lawyer") in the lawyer's firm may act in the new matter against the former client provided that: 
(a) the former client consents to the other lawyer acting; or 


(b) the law firm establishes that it has taken adequate measures on a timely basis to ensure that there will be no risk of 
disclosure of the former client's confidential information to the other lawyer having carriage of the new matter. 
Affiliations Between Lawyers and Affiliated Entities 


3.4-11.1 Where there is an affiliation, before accepting a retainer to provide legal services to a client jointly with non-legal 
services of an affiliated entity, a lawyer shall disclose to the client 
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(a) any possible loss of solicitor and client privilege because of the involvement of the affiliated entity, including 
circumstances where a non-lawyer or non-lawyer staff of the affiliated entity provide services, including support 
services, in the lawyer's office; 


(b) the lawyer’s role in providing legal services and in providing non-legal services or in providing both legal and non- 
legal services, as the case may be; 


(c) any financial, economic or other arrangements between the lawyer and the affiliated entity that may affect the 
independence of the lawyer's representation of the client, including whether the lawyer shares in the revenues, profits 
or cash flows of the affiliated entity; and 


(d) agreements between the lawyer and the affiliated entity, such as agreements with respect to referral of clients 
between the lawyer and the affiliated entity, that may affect the independence of the lawyer’s representation of the 
client. 
3.4-11.2 Where there is an affiliation, after making the disclosure as required by rule 3.4-11.1, the lawyer shall obtain the 
client’s consent before accepting a retainer under rule 3.4-11.1. 


3.4-11.3 Where there is an affiliation, a lawyer shall establish a system to search for conflicts of interest of the affiliation. 
Acting for Borrower and Lender 


3.4-12 Subject to rule 3.4-14, a lawyer or two or more lawyers practising in partnership or association must not act for or 
otherwise represent both lender and borrower in a mortgage or loan transaction. 


3.4-13 In rules 3.4-14 to 3.4-16 “lending client” means 
(a) a bank, trust company, insurance company, or credit union; 


(b) a finance company that is a corporation or partnership: 
(i) whose material business involves making or refinancing loans, or entering into other similar arrangements for 
advancing funds or credit; and 


(ii) whose shares or ownership interests (or another person or entity with which it is affiliated) are listed on a stock 
exchange within or outside Canada that is a Designated Stock exchange for the purposes of the Income Tax Act 
(Canada); 

including any subsidiaries of such finance companies; 
(с) а corporation or partnership designated as an approved lender under the National Housing Act (Canada); ог 


(d) a Community Futures Development Corporation, a federal or provincial crown corporation or a corporation or 
agency affiliated with or funded by such a corporation, a municipality or an agency affiliated with or funded by a 
municipality. 
[Amended - April 22, 2021] 
3.4-14 Provided there is compliance with this rule and rules 3.4-15 to 3.4-19, a lawyer may act for or otherwise represent 
both lender and borrower in a mortgage or loan transaction in any of the following situations: 
(a) the lender is a lending client; 


(b) the lender is selling real property to the borrower and the mortgage represents part of the purchase price; 


(c) the lawyer practises in a remote location where there are no other lawyers that either party could conveniently 
retain for the mortgage or loan transaction; 


(c.1) the consideration for the mortgage or loan does not exceed $75,000; or 
(d) the lender and borrower are not at “arm’s length" as defined in section 251 of the Income Tax Act (Canada). 


[Amended - April 22, 2021] 
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3.4-15 When a lawyer acts for both the borrower and the lender in a mortgage or loan transaction, the lawyer must disclose 
to the borrower and the lender, in writing, before the advance or release of the mortgage or loan funds, all material 
information that is relevant to the transaction. 


3.4-16 If a lawyer is jointly retained by a client and a lending client in respect of a mortgage or loan from the lending client to 
the other client, including any guarantee of that mortgage or loan, the lending client’s consent is deemed to exist upon the 
lawyer’s receipt of written instructions from the lending client to act and the lawyer is not required to 

(a) provide the advice described in rule 3.4-5 to the lending client before accepting the retainer; 


(b) provide the advice described in rule 3.4-6; or 
(c) obtain the consent of the lending client as required by rule 3.4-7, including confirming the lending client's consent in 
writing, unless the lending client requires that its consent be reduced to writing. 
Multi-discipline Practice 
3.4-16.1 A lawyer in a multi-discipline practice shall ensure that non-licensee partners and associates observe the rules in 
Section 3.4 for the legal practice and for any other business or professional undertaking carried on by them outside the 
legal practice. 


Civil Society Organizations 


3.4-16.1.1 When practising through a civil society organization, a lawyer shall establish a system to search for conflicts of 
interest of the civil society organization. 


[New — February 2019] 
Pro Bono and Other Short-term Legal Services 
3.4-16.2 In this rule and rules 3.4-16.3 to 3.4-16.6, 
"short-term client" means a client to whom a lawyer provides short-term legal services; 
"lawyer's firm" means the law firm at which the lawyer practices law as a partner, associate, employee or otherwise. 


"short-term provider" means a pro bono or not-for-profit legal services provider that makes lawyers available to provide 
advice or representation to clients. 


"lawyer" means (i) a volunteer lawyer who provides short-term legal services to clients under the auspices of short-term 
provider or (ii) a lawyer providing services under the auspices of a Pro Bono Ontario program; (iii) a lawyer providing short- 
term legal services under the auspices of a Legal Aid Ontario program or clinic; or (iv) a lawyer providing short-term legal 
services under the auspices of a clinical education course or program. 


"clinical education course or program" means a course, program, placement or partnership that is organized or accepted by 
an Ontario law school and that provides Ontario law students with an opportunity to gain practical and applied legal 
experience. 


"short-term legal services" means legal advice or representation to a short-term client under the auspices of a short-term 
provider with the expectation by the lawyer and the client that the lawyer will not provide continuing legal advice or 
representation in the matter. 


3.4-16.3 A lawyer may provide short-term legal services without taking steps to determine whether there is a conflict of 
interest arising from duties owed to current or former clients of the lawyer's firm or of the short-term provider. 


3.4-16.4 A lawyer shall take reasonable measures to ensure that no disclosure of the short-term client's confidential 
information is made to another lawyer in the lawyer's firm. 
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3.4-16.5 A lawyer shall not provide or shall cease providing short-term legal services to a short-term client where the lawyer 
knows or becomes aware of a conflict of interest. 


3.4-16.6 A lawyer who is unable to provide short-term legal services to a client because there is a conflict of interest shall 
cease to provide such services as soon as the lawyer actually becomes aware of the conflict of interest and the lawyer shall 
not seek the short-term client’s waiver of the conflict. 


[Amended - October 2019] 
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Conflicts from Transfer Between Law Firms 
Interpretation and Application of Rule 
3.4-17 In rules 3.4-17 to 3.4-23 


“matter” means a case, a transaction, or other client representation, but within such representation does not include offering 
general “know-how” and, in the case of a government lawyer, providing policy advice unless the advice relates to a 
particular client representation. 


3.4-18 Rules 3.4-17 to 3.4-23 apply when a lawyer transfers from one law firm ("former law firm") to another (“new law 
firm”), and 


(a) the transferring lawyer or the new law firm is aware at the time of the transfer or later discovers it is reasonable to 
believe the transferring lawyer has confidential information relevant to the new law firm's matter for its client; or 


(b) the transferring lawyer or the new law firm is aware at the time of the transfer or later discovers that 


(i) the new law firm represents a client in a matter that is the same as or related to a matter in which the former 
law firm represents or represented its client ("former client"); 


(ii) the interests of those clients in that matter conflict; and 
(iii) the transferring lawyer actually possesses relevant information respecting that matter. 


3.4-19 Rules 3.4-20 to 3.4-22 do not apply to a lawyer employed by the federal, a provincial or a territorial government who, 
after transferring from one department, ministry or agency to another, continues to be employed by that government. 


Law Firm Disqualification 


3.4-20 If the transferring lawyer actually possesses confidential information relevant to a matter respecting the former client 
that may prejudice the former client if disclosed to a member of the new law firm, the new law firm must cease its 
representation of its client in that matter unless 


(a) the former client consents to the new law firm's continued representation of its client; or 
(b) the new law firm has 


(i) taken reasonable measures to ensure that there will be no disclosure of the former client's confidential 
information by the transferring lawyer to any member of the new law firm; and 


(ii) advised the lawyer's former client, if requested by the client, of the measures taken. 
Transferring Lawyer Disqualification 


3.4-21 Unless the former client consents, a transferring lawyer referred to in rule 3.4-20 or 3.4-22 must not 
(a) participate in any manner in the new law firm's representation of its client in the matter; or 


(b) disclose any confidential information respecting the former client except as permitted by rule 3.3-7. 
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3.4-22 Unless the former client consents, members of the new law firm must not discuss the new law firm’s representation 
of its client or the former law firm’s representation of the former client in that matter with a transferring lawyer referred to in 
rule 3.4-20 except as permitted by rule 3.3-7. 


Lawyer Due Diligence for non-lawyer staff 


3.4-23 A transferring lawyer and the members of the new law firm shall exercise due diligence in ensuring that each 
member and employee of the lawyer’s law firm, and all other persons whose services the lawyer or the law firm has 
retained 


(a) complies with rules 3.4-17 to 3.4-23, and 
(b) does not disclose confidential information of 
(i) clients of the firm, or 


(ii) any other law firm in which the person has worked. 
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Transactions With Clients 
3.4-27 For the purposes of rules 3.4-27 to 3.4-36, 


“regulated lender” means a bank, trust company, insurance company, credit union or finance company that lends money 
in the ordinary course of business; 


“related person” in relation to a lawyer means 
(a) a spouse, child, grandparent, parent, or sibling of the lawyer, 


(b) a corporation that is owned or controlled directly or indirectly by the lawyer or that is owned or controlled directly or 
indirectly by the lawyer's spouse, child, grandparent, parent, or sibling, or 


(с) an associate or partner of the lawyer; 
"syndicated mortgage" means a mortgage having more than one investor; 


"transaction with a client" means a transaction to which a lawyer and a client of the lawyer are parties, whether or not 
other persons are also parties, including lending or borrowing money, buying or selling property or services having other 
than nominal value, giving or acquiring ownership, security or other pecuniary interest in a company or other entity, 
recommending an investment, or entering into a common business venture. 


3.4-28 A lawyer must not enter into a transaction with a client unless the transaction is fair and reasonable to the client. 
3.4-28.1 Except for borrowing from a regulated lender or from a related person, a lawyer shall not borrow from a client. 
3.4-28.2 A lawyer shall not do indirectly what the lawyer is prohibited from doing directly under Rules 3.4-28 to 3.4-36. 


3.4-29 In any transaction with a client that is permitted under Rules 3.4-28 to 3.4-36, the lawyer shall in sequence 
(a) disclose the nature of any conflicting interest or how and why it might develop later; 
(b) with respect to independent legal advice and independent legal representation; 


(i) in the case of a loan to a client who is not a related person, the lawyer shall require that the client receive 
independent legal representation; 


(ii) in the case of a loan to a client who is a related person, the lawyer shall require that the client receive 
independent legal advice; 


(iii) in the case of borrowing money from a client who is a regulated lender, the lawyer need not recommend 
independent legal advice or independent legal representation; 
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(iv) in the case of a corporation, syndicate, or partnership borrowing money from a client of the lawyer where 
either or both of the lawyer and the lawyer’s spouse has a direct or indirect substantial interest in the 
corporation, syndicate or partnership, the lawyer shall require that the client receive independent legal 
representation; 


(v) in all other cases, the lawyer shall recommend that the client receive independent legal advice and, where the 
circumstances reasonably require, recommend or require that the client receive legal representation; and 


Judicial Interim Release 


3.4-40 Subject to Rule 3.4-41, a lawyer shall not in respect of any accused person for whom the lawyer acts 
(a) act as a surety for the accused; 


(b) deposit with a court the lawyers own money or that of any firm in which the lawyer is a partner to secure the 
accused's release; 


(c) deposit with any court other valuable security to secure the accused’s release; or 


(d) act in a supervisory capacity to the accused. 
3.4-41 A lawyer may do any of the things referred to in rule 3.4-40 if the accused is in a family relationship with the lawyer 
and the accused is represented by the lawyer’s partner or associate. 


© 2022, Law Society of Ontario. Reproduced with the permission of the Law Society of Ontario. For the most up-to-date 


version of the rules please visit httos:/www.!so.ca/about-Ilso/legislation-rules/rules-of-professional-conduct/chapter-3 с. 
42.4-6 


Applications for severance 
Section 591(3) of the Criminal Code provides a statutory basis to seek severance of the accused and or severance 
of a count. Under the Rules, this application must be brought as a pre-trial application. A pre-trial application should 


also be brought under the Rules where joinder is sought. 


Section 591(3) as reproduced in 7he Practitioner's Criminal Code, together with the corresponding commentary, 
follows. 


591 
(3) SEVERANCE OF ACCUSED AND COUNTS — 


The court may, where it is satisfied that the interests of justice so require, order 
(a) that the accused or defendant be tried separately on one or more of the counts; and 


(б) where there is more than one accused or defendant, that one or more of them be tried separately on one or 
more of the counts. 


[R.S.C. 1985, c. C-46, s. 591; R.S.C. 1985, c. 27 (1st Supp.), s. 119; S.C. 2011, c. 16, s. 5.] 
PRECEDENTS: 


Section 591: see The Practitioner's Criminal Precedents, Sixth Edition, Document 3.8. Section 591(3)(a), see Document 
5.20. Section 591(3)(b), see Documents 5.16-5.19. 


PRACTICE NOTES 
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9591-1 Scope of section 


This section deals with severance of counts. Division of counts is dealt with in s. 590. 
Joinder of counts 


The joint trial of an indictable and summary conviction offence is not authorized by law.!5 An information may charge a 
Criminal Code summary conviction offence and a provincial summary conviction offence, unless prohibited by provincial 
legislation.16 


Joinder of accused 


A provincial court judge has no jurisdiction to amend an information to join the accused and a co-accused in one 
information. Crown counsel has untrammeled discretion, absent abuse of process, to decide when to proceed jointly or 
separately against accused persons.!" An indictment may join two accused even though one was ordered to stand trial and 
the other was named by way of direct indictment.'® A young person cannot be tried jointly with an adult.!? 


Joint trial of separate informations 


A court may order two or more indictments or informations be tried together. The court should seek the consent of both the 
accused and the prosecution. If consent is withheld, the reasons should be explored. Whether the accused consents or not, 
joinder should only occur when, in the opinion of the court, it is in the interests of justice and the offences or accused could 
initially have been jointly charged. Summary conviction offences should be joined with indictable offences only where the 
trial on the indictable offence is to take place in provincial court.?? The Ontario Court of Justice does not have jurisdiction to 
try summary conviction Criminal Code offences simultaneously with provincial offence charges, but when this was done 
without objection or prejudice to the accused the subsequent convictions are valid by application of the jurisdictional proviso 
in s. 686(1)(b)(iv) of the Code and s. 120(1)(b)(iii) of the Provincial Offences Асі?! The joint trial of four accused on three 
separate conspiracy indictments, alleging three separate conspiracies, was held improper.?? There is no jurisdiction to 
combine a youth court trial with a preliminary inquiry into indictable offences alleged to have been committed by the 
accused while an adult.?? A court has no jurisdiction to try adult and young offender charges against the accused together 
in one trial.24 


Severance of counts 


An application for severance should be made at the outset of the trial. There are circumstances where severance after the 
trial has started should be granted.2° The judge is required to weigh the interests of the accused and of society. The 
accused has the constitutional right to make full answer and defence and the right to a fair trial. The proper administration 
of justice requires, in general, that a multiplicity of proceedings be avoided. To obtain a separate trial, the accused must 
show the court on a balance of probabilities that the interests of justice require separate trials.2° In determining whether to 
sever counts, a trial judge should consider the factual and legal nexus between the counts; general prejudice to the 
accused; the complexity of the evidence, the accused's wish to testify on some, but not other counts; the possibility of 
inconsistent verdicts; and the desire to avoid a multiplicity of proceedings.?" 


Severance of accused 


4591-2 Forum 


42.4-7 
Applications for particulars 
Section 587(1) of the Criminal Code provides the statutory basis to seek particulars in relation to an information. 


Where particulars are required, the matter should proceed by way of a pre-trial application under the Rules. The 
relevant provision and corresponding commentary from The Practitioner's Criminal Code follow. 


42.4-8 
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Particulars 


587. 


WHAT MAY BE ORDERED — 


(1) A court may, where it is satisfied that it is necessary for a fair trial, order the prosecutor to furnish 
particulars and, without restricting the generality of the foregoing, may order the prosecutor to furnish 
particulars 


(a) of what is relied on in support of a charge of perjury, the making of a false oath or a false statement, 
fabricating evidence or counselling the commission of any of those offences; 


(b) of any false pretence or fraud that is alleged; 
(c) of any alleged attempt or conspiracy by fraudulent means; 


(d) setting out the passages in a book, pamphlet, newspaper or other printing or writing that are relied on 
in support of a charge of selling or exhibiting an obscene book, pamphlet, newspaper, printing or 
writing; 


(e) further describing any writing or words that are the subject of a charge; 
(f) further describing the means by which an offence is alleged to have been committed; or 
(g) further describing a person, place or thing referred to in an indictment. 

(2) REGARD TO EVIDENCE — 


For the purpose of determining whether or not a particular is required, the court may give consideration 
to any evidence that has been taken. 


(3) PARTICULAR — 


Where a particular is delivered pursuant to this section, 
(a) acopy shall be given without charge to the accused or his counsel; 
(b) the particular shall be entered in the record; and 


(c) the trial shall proceed in all respects as if the indictment had been amended to conform with the 
particular. 


Раде 2012 
Particulars 


[R.S.C. 1985, c. C-46, s. 587; R.S.C. 1985, c. 27 (1st Supp.), s. 7.] 
PRECEDENTS: 
Section 587: see The Practitioner's Criminal Precedents, Sixth Edition, Documents 5.23, 5.24. 


PRACTICE NOTES 
4587-1 Scope of section 


Securing additional detail in relation to a valid count is a matter for particulars.! The function of 
particulars is to give further information to the accused of what the prosecution intends to prove against 
him, so that the accused may have a fair trial. It is not the function of particulars to rectify an invalid 
count, by supplying what should have already appeared in the count.? Particulars under s. 587 become 
part of the charge itself and must be proved.? 

Not particulars 


The prosecution's opening address does not constitute particulars.^ The prosecution's theory of the case is not the 
same as particulars.” Information provided regarding incidents in which the prosecution alleged the accused was 
personally involved, and which they alleged constituted major overt acts showing his participation in a conspiracy 
did not constitute particulars.® 


Timing 


Footnote(s) 
1 Rv. Colgan (1987), 61 C.R. (За) 290, 38 C.C.C. (За) 576, [1987] S.C.J. No. 90 (S.C.C.). 
2 R.v. Buck (1932), 57 C.C.C. 290, [1932] O.J. No. 398 (Ont. C.A.). 


3 Я. у. Groot (1998), 129 C.C.C. (За) 293, [1998] O.J. No. 3674 (Ont. C.A.); R. v. Saunders, [1990] 1 S.C.R. 1020, [1990] 
S.C.J. No. 22 (S.C.C.); Н. v. Valle-Quintero, [2002] O.J. No. 4107 (Ont. C.A.); Н. v. Clyke, [2002] O.J. No. 5319 (Ont. 


C.A.). But see R. v. Vezina, [1986] 1 S.C.R. 2, [1986] S.C.J. No. 2 (S.C.C.). 


4 R. v. Bengert (1980), 15 C.R. (3d) 114, [1980] B.C.J. No. 721 (B.C.C.A.); Н. v. Govedarov (1974), 25 C.R.N.S. 1, 16 
C.C.C. (2d) 238, [1974] O.J. No. 1837 (Ont. C.A.). 


5 R. v. McCune (1998), 131 C.C.C. (За) 152, 21 С.В. (5th) 247, [1998] В.С... No. 2925 (B.C.C.A.). 
6 А.у. May (1984), 13 C.C.C. (3d) 257, [1984] O.J. No. 113 (Ont. C.A.). 
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RULE 2 — APPLICATIONS 


Time for other applications 
2.6 


An application to which neither rule 2.4 nor rule 2.5 applies, such as an application made by a witness 
or by the media, shall be heard at least 30 days before the trial, unless the Court orders otherwise. 


Commentary The applications described in rules 2.4, 2.5 and 2.6 relate to matters that must be dealt with in 
order to properly proceed with the trial, or will affect the complexity of the trial and the time needed to complete 
it. These applications involve issues that should be apparent to the applicant well in advance of the trial, where 
prior notice to the responding party and the Court would promote the fundamental objective set out in rule 1.1. 
In general, where the applicant knows before the trial begins that a voir dire or admissibility hearing will be 
needed to tender certain evidence, there should be compliance with rule 2.5, unless otherwise ordered by a 
pre-trial or trial judge. Such an application will not be necessary for the routine tendering of documents, such as 
those for the admissibility of breath testing or drug certificates. 
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RuLE3 — SERVICE 


Times for service 
3.1 


(1) 


An application in Form 1 shall be served and filed with proof of service at least 30 days before the date 
of the hearing of the application. 


(2) 


A response in Form 2 shall be served and filed with proof of service at least 15 days before the date of 
the hearing of the application. 
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RuLE3 — SERVICE 
Exceptions 


(3) 

Despite subrules (1) and (2), the time periods set out in those subrules may be shortened or lengthened 

(a) 

by a local practice direction; 

(b) 

by an order of the Court; or 

(c) 

with the consent of the parties, except as described in rule 3.2. 

Commentary Timely notice of applications that are being brought under these rules is essential to the efficient 
management of trial proceedings. By way of example, if a stay of proceedings is granted for unreasonable delay 
under s. 11(b) of the Charter, the trial will not proceed, and the time scheduled for the trial will no longer be 
required. Determination of the application well in advance of the trial date permits the court time to be used for other 
matters. The general rule is that applications must be served and filed no less than 30 days before the date set for 


hearing the applications. Subrule 3.1 (3) provides exceptions to this, such as an order of the Court authorizing a 
different time period. 


End of Document 


Application for adjournment or to be removed from record 


The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL RULES OF THE 
ONTARIO COURT OF JUSTICE > Rule 3 — Service 


CRIMINAL RULES OF THE ONTARIO COURT OF JUSTICE 


RuLE3 — SERVICE 


Application for adjournment or to be removed from record 
3.2 


On applications for adjournment and applications to be removed from the record, shortening the time 
periods set out in subrules 3.1(1) and (2) requires the approval of the Court, in addition to the consent of 
the parties. 


Commentary Rule 3.2 provides that in limited circumstances, and where all the parties agree, the time for service 
of an application for adjournment or where counsel of record applies to be removed from the record, may be 
reduced by the Court. It is recognized that there are occasions where unexpected developments take place, such 
as the illness of a witness shortly before the trial date, or a breakdown in the lawyer-client relationship, and it is not 
possible to give as much notice as the rules require. In such cases, the parties should not wait until the trial date to 
bring the application, but instead bring the application as soon as the matter comes to their attention, and request 
that the Court permit the matter to be heard on short notice, with the consent of the other party. 
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RuLE3 — SERVICE 


Methods of service 
3.3 


(1) 


Service under these rules may be made in person, by fax or by email, and hard copies of the 
documents served shall be filed. 
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RULE 3 — SERVICE 
Electronic filing technology 


(2) 


If electronic filing technology is available and a practice direction authorizes its use, the documents may be 
served electronically, filed electronically or both. When a document has been filed electronically, it is not 
necessary to file a hard copy, unless the Court orders otherwise. 


PRACTICE COMMENTARY 
q3.3-1 
General 


Service requirements have been simplified. Under the former Rule 5, “personal service” was necessitated in certain 
circumstances. Previously there was no express provision allowing for service by way of email. Additionally, as a 
result of modified procedures and practices as a result of the COVID-19 pandemic, Notices, Responses and other 
court filings аге to be served and filed electronically through email (httos:/Awww.ontariocourts.ca/ocj/covid- 
19/electronically-submitting-documents/ ГЇ). Email addresses for court filings сап be found here: 
https://www.ontariocourts.ca/ocj/covid-19/contacts-and-courthouse-info/ С®. Email addresses for serving Crown 
offices can be found here: https//www.ontariocourts.ca/ocj/files/crown-office-contact.pdf Г. 


The combined effect of Rule 2.4 and Rule 3.1 is that applications to stay proceedings for unreasonable delay must 
be filed at least 90 days before the trial because the hearing must be 60 days before the trial and the application 
must be filed 30 days before it is heard.! 


43.3-2 
Failure to comply with service requirements 


Where there has been a failure to comply with the timelines for service of an application (/.е., an application is 
served less than 30 days before the proposed hearing date of the application), counsel should apply for an 
abridgment of time so as to shorten the time to file the application. The responding party should not refuse to admit 
service of the document simply because the moving party is not in compliance with the rules. Rather, service should 
be accepted and the respondent may endorse or make it clear that they will object to the hearing of the motion on 
the return date because of the late service.? 


Раде 2012 
Electronic filing technology 


The failure to serve applications within the required time may lead a court to adjourn the application or to hold the 
application in abeyance (where appropriate) to the end of the trial. Alternatively, a court may decide that the failure 
to serve the application in a timely manner should preclude the hearing of the application particularly where the 
application was not, on the face of the material, meritorious.^ 


Although the Rules in relation to service are a critical feature of the administration of justice, it is appropriate for a 
court to exercise its jurisdiction to abridge the time required by the Rules where appropriate and particularly where 
to do so would not cause any prejudice.5 The court may also refuse to abridge the time where it is clear that the 
application sought to be brought would have no chance of success.9 Where the respondent fails to comply with the 
service requirements, the presence or absence of prejudice will be a controlling factor in assessing what remedy, if 
any, is appropriate.” 


Footnote(s) 

R. v. Sullivan, [2018] O.J. No. 2612, 2018 ONCJ 325 (Ont. C.J.). 
2 Н. у. Hermiz, [2005] O.J. No. 1919 (Ont. S.C.J.). 

3 В. v. Gibbons, [2008] O.J. No. 5036 (Ont. C.J.). 

4 R.v.Lammens, [2011] O.J. No. 980 (Ont. C.J.). 
5 


R. v. Djevdet, [1998] O.J. No. 3983 (Ont. Gen. Div.); R. v. Lavallata, [1999] O.J. No. 4220 (Ont. С.Ј.); R. v. Tash, [2008] 
O.J. No. 200 (Ont. S.C.J.); Н. v. Beacom, [2005] O.J. No. 4664 (Ont. S.C.J.). 


6 В. у. Harvey, [2014] N.J. No. 414 (N.L. Prov. Ct.). 
7 R.v. Sodja, [2018] O.J. No. 6330, 2018 ОМС. 846 (Ont. C.J.). 


— 
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RuLE3 — SERVICE 


Signatures on Electronic Documents 
3.4 


(1) 
Electronic documents, as defined in s. 841 of the Criminal Code, may be signed using an electronic 


signature, which is electronic information that a person creates or adopts in order to sign a document 
and that is in, attached to or associated with a document. 
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RULE 3— SERVICE 
Practice directions authorizing other means of signing electronic documents 


(2) 


The Court may issue practice directions authorizing other means of signing electronic documents that are 
acceptable to the Court. 


Commentary Section 845 of the Criminal Code authorizes courts to make rules authorizing methods of signing 
electronic documents that are acceptable to the court. The definition of electronic signature set out in rule 3.4(1) is 
drawn from the Electronic Commerce Act, 2000, S.O. 2000, c. 17. Examples of signatures that meet the 
requirements of this definition include the following: 


(i) 

manually signing a physical copy of the document and then scanning it to produce an electronic document; 

(ii) 

a scanned signature pasted in the signature block of an electronic document; 

(iii) 

the signatory typing their name into the signature block of an electronic document; and 

(iv) 

a signature created using a touchscreen and pasted in the signature block of an electronic document. 

Under rule 3.4(2), the Court may issue practice directions authorizing additional methods of signing particular 
electronic documents. Pursuant to this rule, the Court's Practice Direction Authorizing Alternate Form of 
Appearance where an Enhanced Designation of Counsel has been Filed authorizes a procedure for accused 
persons to sign Enhanced Designations through their counsel. 


PRACTICE COMMENTARY 


43.4-1 
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Remote commissioning of affidavits permitted 


On July 30, 2020, the provincial government filed Ontario Regulation 431/20 under the Commissioners for Taking 
Affidavits Act to provide for administering oath or declaration remotely as follows: 
ADMINISTERING OATH OR DECLARATION REMOTELY 


Remote administering of oath, declaration permitted 
1. An oath or declaration may be taken by a deponent or declarant without being in the physical presence of the person 


administering the oath or declaration, if the following conditions are met: 


1. The oath or declaration is being administered by an electronic method of communication in which the person 
administering the oath or declaration and the deponent or declarant are able to see, hear and communicate 
with each other in real time throughout the entire transaction. 


2. The person administering the oath or declaration confirms the identity of the deponent or declarant. 
3. A modified version of the jurat or declaration is used that indicates, 
i. that the oath or declaration was administered in accordance with this Regulation, and 


ii. {һе location of the person administering the oath or declaration and of the deponent or declarant at the 
time of the administering. 


4. In the case of a commissioner to whom section 5 of the Act applies, the information on the stamp required to 
be used under that section appears on or in the document being signed. 


5. The person administering the oath or declaration takes reasonable precautions in the execution of the 
person’s duties, including ensuring that the deponent or declarant understands what is being signed. 


Records 
2. Every person who administers an oath or declaration in accordance with section 1 shall keep a record of the transaction. 


Commencement 


3. This Regulation comes into force on the later of the day subsection 9 (2) of Schedule 4 to the COVID-19 Response and 
Reforms to Modernize Ontario Act, 2020 comes into force and the day this Regulation is filed. 
The Law Society of Ontario has provided the following guidelines for remote commissioning of affidavits: 
https://Iso.ca/lawyers/practice-supports-and-resources/topics/the-lawyer-client-relationship/commissioner-for-taking- 


rA 


affidavits-and-notary-publ/I?6E296809699attestation-a-distance L5 


Affidavits must be confined to facts and should not contain legal opinion or argument.’ Only non-contentious 
matters should be included in an affidavit on the basis of "information and belief"? Affidavits from counsel 
containing contentious content are not permissible. Rule 5.2-1 of the Law Society of Ontario's Rules of 
Professional Conduct similarly prohibits counsel from submitting an affidavit on contentious matters as follows: 

5.2-1 A lawyer who appears as advocate shall not testify or submit their own affidavit evidence before the tribunal unless 


(a) permitted to do so by law, the tribunal, the rules of court or the rules of procedure of the tribunal, or 

(b) the matter is purely formal or uncontroverted. 

[Amended - October 2014] 

Commentary 

[1] A lawyer should not express personal opinions or beliefs or assert as a fact anything that is properly subject to legal 


proof, cross-examination, or challenge. The lawyer should not in effect appear as an unsworn witness or put the lawyer's 
own credibility in issue. The lawyer who is a necessary witness should testify and entrust the conduct of the case to another 
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lawyer. There are no restrictions on the advocate’s right to cross-examine another lawyer, however, and the lawyer who 
does appear as a witness should not expect to receive special treatment because of professional status. 


© 2022, Law Society of Ontario. Reproduced with the permission of the Law Society of Ontario. For the most up-to-date 


version of the rules please visit https//www.lIso.ca/about-Iso/legislation-rules/rules-of-professional-conduct/chapter-3 lew 
43.4-2 


Enhanced designations 


The Court has issued a practice direction in relation to alternative form of appearance where enhanced 
designations are filed. It is reproduced below but can be found here: hítips//www.ontariocourts.ca/ocj/covid- 
19/alternate-form-appearance/ Г. 


Footnote(s) 
1 R.v. Sullivan, [2018] O.J. No. 2612, 2018 ОМСЈ 325 (Ont. C.J.). 
2 Н. у. Hermiz, [2005] O.J. No. 1919 (Ont. S.C.J.). 
3 В. v. Gibbons, [2008] O.J. No. 5036 (Ont. C.J.). 
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RuLE 4 — CASE MANAGEMENT 


Hearing and trial management 
4.1 


When conducting a hearing or trial, the Court has the power to make any order or direction in relation 
to the conduct of the proceeding that would assist in ensuring that it is conducted in accordance with 
the fundamental objective set out in rule 1.1. 


Commentary In light of the Law Society's Rules of Professional Conduct, the Principles of Civility for 


Advocates and decisions from the Supreme Court of Canada and Ontario Court of Appeal, trial judges possess, 
and are expected to exercise, trial management powers in order to ensure that the proceedings are conducted 
reasonably, fairly and in accordance with the interests of justice. A trial judge will not be a mere observer who 
must sit by passively allowing counsel to conduct the proceedings in any manner they choose. For our justice 
system to operate effectively, trial judges must have the ability to control the course of proceedings before 
them. 


PRACTICE COMMENTARY 
14.1-1 


Case management 


482.1 
POWER TO MAKE RULES RESPECTING CASE MANAGEMENT — 


(1) A court referred to in subsection 482(1) or (2) may make rules for case management, including rules 


(a) for the determination of any matter that would assist the court in effective and efficient case management; 


(b) permitting personnel of the court to deal with administrative matters relating to proceedings out of court if the 


accused is represented by counsel; and 
(c) establishing case management schedules. 


(2) COMPLIANCE WITH DIRECTIONS — 


Раде 2012 
Hearing and trial management 


The parties to a case shall comply with any direction made in accordance with a rule made under 
subsection (1). 


(3) SUMMONS OR WARRANT — 


If rules are made under subsection (1), a court, justice or judge may issue a summons or warrant to 
compel the presence of the accused at case management proceedings. 


(4) PROVISIONS TO APPLY — 


Sections 512 and 512.3 apply, with any modifications that the circumstances require, to the issuance of a 
summons or a warrant under subsection (3). 


(5) SUBSECTIONS 482(4) AND (5) TO APPLY — 


Subsections 482(4) and (5) apply, with any modifications that the circumstances require, to rules made 
under subsection (1). 


(6) Repealed: 2019, c. 25, s. 187(2). 
[S.C. 2002, c. 13, s. 18; S.C. 2019, с. 25, s. 187.] 
GLOSSARY: 
"court of appeal" "court of criminal jurisdiction" "superior court of criminal jurisdiction" 


PRACTICE NOTES 
{482.1-1 Order for costs 
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RuLE 4 — CASE MANAGEMENT 


Judicial pre-trial conference 

4.2 

(1) 

In this rule, “pre-trial” means a judicial pre-trial conference. 

(2) 

Before attending the pre-trial, it is desirable for the parties to 

(a) 

meet in order to attempt to resolve issues; and 

(b) 

review the file. 

(3) 

At the pre-trial, it is required that the parties have authority to make decisions on 
(a) 

disclosure; 

(b) 

applications, including Charter applications, that the parties will bring at trial; 

(c) 

the number of witnesses each party intends to call at the preliminary inquiry or at trial; 


(d) 


Раде 2012 
Judicial pre-trial conference 


any admissions the parties are willing to make; 


(e) 
any legal issues that the parties anticipate may arise in the proceeding; 
(f) 


an estimate of the time needed to complete the proceeding; and 


(9) 


resolution of the matter, if appropriate. 


Commentary Pre-trials are an important mechanism to provide the public with a speedy trial that focuses on the 
matters in issue. As such they are encouraged. A pre-trial held with Crown counsel should occur in advance of the 
judicial pre-trial, in order to focus agreements and admissions as well as the matters in issue. For the convenience 
of the parties, a pre-trial may be conducted by telephone with the consent of the pre-trial judge. A pre-trial on the 
record is particularly helpful for parties not represented by a licensee as defined in the Law Society Act. The court 
procedures can then be explained, the position of the Crown counsel on the issues can be related, and the issues 
set out in subrule (3) above can be canvassed. 


PRACTICE COMMENTARY 
{4.2-1 
Сепега!!у 


The court has issued a practice direction entitled “Judicial Criminal Pre-trial Best Practices”, which can be found 
here: https//www.ontariocourts.ca/ocj/legal-professionals/practice-directions/criminal-pre- 
triaV/#:~:text= The %20Ontario %20Court%200f%20uJustice, withdrawals%200r%20guilty%20pleas)%3B LT. In a 
Notice to the Public and to the Profession updated April 4, 2022, the court also provided “Interim Guidelines re 
Mode of Appearance for Ontario Court of Justice Criminal Proceedings”, which designates “video” as the default 
option for judicial pre-trials. 


44.2-2 
Privilege 


The relevant provisions and corresponding commentary from The Practitioner's Criminal Code are as follows: 
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Вие 4 — CASE MANAGEMENT 
Judicial pre-trial conference 


Pre-Hearing Conference 


625.1 


PRE-HEARING CONFERENCE — 


(1) Subject to subsection (2), on application by the prosecutor or the accused or on its own motion, the court, 
or a judge of the court, before which, or the judge, provincial court judge or justice before whom, any 
proceedings are to be held may order that a conference between the prosecutor and the accused or 
counsel for the accused, to be presided over by the court, judge, provincial court judge or justice, be held 
prior to the proceedings to consider the matters that, to promote a fair and expeditious hearing, would be 
better decided before the start of the proceedings, and other similar matters, and to make arrangements for 
decisions on those matters. 


(2) MANDATORY PRE-TRIAL HEARING FOR JURY TRIALS — 


In any case to be tried with a jury, a judge of the court before which the accused is to be tried shall, 
before the trial, order that a conference between the prosecutor and the accused or counsel for the 
accused, to be presided over by a judge of that court, be held in accordance with the rules of court 
made under sections 482 and 482.1 to consider any matters that would promote a fair and expeditious 
trial. 


[R.S.C. 1985, с. 27 (1st Supp.), s. 127; c. 1 (4th Supp.), s. 45 (F); S.C. 1997, с. 18, s. 73; S.C. 2002, с. 13, s. 501] 
PRECEDENTS: 

see The Practitioner's Criminal Precedents, Sixth Edition, Document 1.11. 

PRACTICE NOTES 


9625.1-1 Scope of section 


Positions taken at the pre-hearing conference do not bind the prosecution or the defence. It does not 
provide any basis for the trial court to interfere with a proper exercise of prosecutorial discretion." 
Accused's oral utterances at a Pre-Trial Conference are inadmissible.? 


Раде 2012 
Pre-Hearing Conference 
Footnote(s) 


1 R.v. Derksen, [1999] S.J. No. 686, 140 C.C.C. (3d) 184 (Sask. C.A.). 


2 R.v. Zakuti, 2021 BCSC 2155, [2021] B.C.J. No. 2380 (B.C.S.C.); R. v. Llacuna, 2016 ONSC 6174, [2016] O.J. No. 
5240 (Ont. S.C.J.). 
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RuLE 4 — CASE MANAGEMENT 
Materials 


(4) 


At least three days before the pre-trial, the prosecutor shall give the pre-trial judge a copy of a synopsis of 
the allegations, unless a local practice direction provides otherwise. 


(5) 


If the defence gives the pre-trial judge additional material, it shall do so at least three days before the pre- 
trial, if possible. 


PRACTICE COMMENTARY 

44.2-3 

Defence materials for pre-trial 

In practice, the ability of the defence to provide a judicial pre-trial memorandum is often underutilized. In many 
cases where judicial input is sought with respect to the prospect of a conviction and/or a reasonable resolution, 
preparing a pre-trial memorandum can be invaluable. Given the reverse disclosure requirements in sexual offence 


prosecutions in ss. 278.92 to 278.94 of the Criminal Code, there is less tactical reason to withhold defence 
materials until the trial itself. 
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Вие 4 — CASE MANAGEMENT 
Communications technology 


(6) 


If the pre-trial judge agrees, the pre-trial may be held by telephone or by means of some other form of 
communications technology. 


PRACTICE COMMENTARY 


44.2-4 
Technology 
Judicial pre-trials are currently conducted by "video" unless ordered otherwise 


(https :/www.ontariocourts.ca/ocj/covid-19/criminal-appearance-quidelines/ ГЇ { 
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RuLE 4 — CASE MANAGEMENT 
Judicial directions 


(7) 


After hearing from the parties during the pre-trial, the pre-trial judge may take one or more of the following 
steps: 


(a) 


confirm or amend the estimates of the time required to hear the proceeding; 


(b) 


set timelines for the exchange of materials on applications to be heard, or for the completion of disclosure 
on matters to be set for trial or preliminary hearing; 


(c) 

set times for the hearing of applications; and 

(d) 

set a date for a further pre-trial, if required. 

Commentary The effective management of the proceeding requires the cooperation of all parties. Failure to 
properly advise the court of relevant issues at the judicial pre-trial or to provide proper notice of the matters under 
this rule has the effect of inconveniencing the public, the parties and the Court. As such, it is necessary to set 


guidelines or timelines. Failure to comply with such guidelines or timelines for the exchange of material and 
submissions may result in the matter not proceeding on the court date. 


End of Document 
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CRIMINAL RULES OF THE ONTARIO COURT OF JUSTICE 
Вие 4 — CASE MANAGEMENT 
Record of pre-trial agreements and admissions 


(8) 


At the completion of the pre-trial, any agreements or admissions may be signed or otherwise recorded, 
transcribed and attached to the information for the assistance of the trial judge. 


End of Document 
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CRIMINAL RULES OF THE ONTARIO COURT OF JUSTICE 


RuLE 4 — CASE MANAGEMENT 


Focus hearing, preliminary inquiry 
4.3 


(1) 


A proceeding that is to have a preliminary inquiry shall have a hearing under section 536.4 of the Code 
if the preliminary inquiry judge so directs. 


(2) 
The hearing shall be attended by 
(a) 


counsel who will be conducting the preliminary inquiry, or another counsel designated by him or her 
with authority to make binding decisions; and 


(b) 


the accused, if he or she is self-represented. 


End of Document 
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CRIMINAL RULES OF THE ONTARIO COURT OF JUSTICE 


RuLE 4 — CASE MANAGEMENT 
Materials 


(3) 
The party who requested the preliminary inquiry shall serve the following materials on the opposing 
parties, together with the statement of issues and witnesses required by section 536.3 of the Code, and file 


them with proof of service, at least three days before the hearing: 


(a) 


a list of witnesses whom the parties seek to have testify in person at the preliminary inquiry and, for each 
witness named in the list, 


(i) 

a brief synopsis of the expected evidence, 

(ii) 

an explanation of why in-person testimony is necessary, and 

(iii) 

an estimate of the time required to examine or cross-examine the witness; 

(b) 

a list of witnesses whom the parties propose to examine through a discovery process; 
(c) 

a brief statement as to whether committal for trial is in issue, and on what basis; and 
(d) 


a statement of admissions agreed upon between the parties. 


Раде 2012 
Materials 


Commentary The purpose of a focus hearing is to ensure that the process is streamlined and witnesses with non- 
contentious evidence are not inconvenienced or that non-contentious evidence is not unnecessarily called. If the 
parties cannot agree on the witnesses to be called or the manner of receiving their testimony, then a hearing on the 
record can be scheduled under s. 540 before the preliminary inquiry judge and may result in the judge making 
binding orders for the conduct of the inquiry. 


End of Document 
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CRIMINAL RULES OF THE ONTARIO COURT OF JUSTICE 
Вие 4 — CASE MANAGEMENT 
Absence of agreement 


(4) 


At the conclusion of the hearing, if the parties do not agree as to the witnesses to be called at the 
preliminary inquiry, either party may schedule a hearing in accordance with subsections 540(7), (8) and (9) 
of the Code. 


End of Document 
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RuLE 4 — CASE MANAGEMENT 


Discovery, preliminary inquiry 
4.4 


(1) 


At any time before committal for trial, the evidence of a witness may be taken by means of a discovery 
process if the parties and the preliminary inquiry judge agree. 


End of Document 
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CRIMINAL RULES OF THE ONTARIO COURT OF JUSTICE 
RULE 4— Case MANAGEMENT 
Official record 
(2) 


Evidence taken under subrule (1) forms part of the official record of the preliminary inquiry. 


End of Document 
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CRIMINAL RULES OF THE ONTARIO COURT OF JUSTICE 


RuLE 4 — CASE MANAGEMENT 
Exception, vulnerable witness 


(3) 

Subrule (1) does not apply to a witness who is 
(a) 

less than 18 years old; or 


(b) 
the complainant in a proceeding involving sexual or physical violence. 


Commentary The discovery process is most useful for expert or non-controversial witnesses. The discovery will 
take place on the record at the courthouse in a courtroom or motions room or in a location agreed to by the parties. 
The witness will be sworn and the evidence will be taken in the absence of the judge. 


PRACTICE COMMENTARY 
44.4-1 
Case management by judge 


Rule 4 makes it clear that for the purpose of managing a file in the Ontario Court of Justice, the court will take a 
proactive role in managing the conduct of a proceeding whether it be a trial or preliminary hearing. Counsel who 
attend at pre-trial conferences or focus hearings must be fully informed and instructed to make any necessary 
admissions. The Court of Appeal for Ontario has made it clear that trial courts have the ability to control their own 
process through case management: 
Whatever may have been the case in the past, it is no longer possible to view the trial judge as little more than a referee 
who must sit passively while counsel call the case in any fashion they please. Until relatively recently a long trial lasted for 
one week, possibly two. Now, it is not unusual for trials to last for many months, if not years. Early in the trial or in the 
course of a trial, counsel may make decisions that unduly lengthen the trial or lead to a proceeding that is almost 
unmanageable. It would undermine the administration of justice if a trial judge had no power to intervene at an appropriate 
time and, like this trial judge, after hearing submissions, make directions necessary to ensure that the trial proceeds in an 
orderly manner. | do not see this power as a limited one resting solely on the court's power to intervene to prevent an abuse 
of its process. Rather, the power is founded on the court's inherent jurisdiction to control its own ргосеѕѕ.! 
The Court of Justice has discussed the impact of new Rule 4.3, and has indicated that the focus hearing has to be 
on the record and that it may result in the judge making binding orders for the conduct of the inquiry.? The Supreme 
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Court of Canada decisions in А. v. Cody? and Н. v. Jordant have reinforced this type of proactive management of 
criminal litigation. 


Discovery process upon agreement of parties Rule 4.4 provides that the parties may agree to an out of court 
"discovery" process in lieu of an in-court preliminary hearing with a judge in attendance. This permissive provision is 
welcome and will allow counsel and the court to utilize scarce judicial resources only when necessary (for example, 
when committal is in issue or evidentiary rulings are required). The discovery process is not available to cross- 
examine a complainant alleging physical or sexual violence or where the witness is under the age of 18 (Rule 
4.4(3)). 


Common law jurisdiction of preliminary inquiry justice A judge presiding at a preliminary inquiry (like a trial 
judge — see А. v. Parks?) has the jurisdiction to require a party to enter into a common law peace bond.® 


Relationship to Criminal Code provisions There are special procedures that have been statutorily enacted for 
preliminary hearings. Preliminary hearings now must be requested under s. 536(4) of the Criminal Code by either 
the accused or the prosecutor. Additionally, preliminary inquiries are only available for those offences where the 
maximum period of imprisonment is 14 years or greater. Under s. 536.3 of the Criminal Code, where a preliminary 
inquiry is requested, the requesting party must provide the court with a "Statement of Issues" that identifies the 
issues on which the requesting party wants evidence to be given and the witnesses the party wishes to hear. 


536. 


REMAND BY JUSTICE TO PROVINCIAL COURT JUDGE IN CE-RTAIN CASES — 


(1) Where an accused is before a justice other than a provincial court judge charged with an offence over which a 
provincial court judge has absolute jurisdiction under section 553, the justice shall remand the accused to appear 
before a provincial court judge having jurisdiction in the territorial division in which the offence is alleged to have 
been committed. 


(2 ELECTION BEFORE JUSTICE - 14 YEARS OR MORE OF IMPRISONMENT — 


If an accused is before a justice, charged with an indictable offence that is punishable by 14 years or more of 
imprisonment, other than an offence listed in section 469, the justice shall, after the information has been 
read to the accused, put the accused to an election in the following words: 


You have the option to elect to be tried by a provincial court judge without a jury and without having had 
a preliminary inquiry; or you may elect to be tried by a judge without a jury; or you may elect to be tried 
by a court composed of a judge and jury. If you do not elect now, you are deemed to have elected to be 
tried by a court composed of a judge and jury. If you elect to be tried by a judge without a jury or by a 
court composed of a judge and jury or if you are deemed to have elected to be tried by a court 
composed of a judge and jury, you will have a preliminary inquiry only if you or the prosecutor requests 
one. How do you elect to be tried? 


(2.1) ELECTION BEFORE JUSTICE — OTHER INDICTABLE OFFENCES — 


If an accused is before a justice, charged with an indictable offence — other than an offence that is 
punishable by 14 years or more of imprisonment, an offence listed in section 469 that is not punishable by 14 
years or more of imprisonment or an offence over which a provincial court judge has absolute jurisdiction 
under section 553 —, the justice shall, after the information has been read to the accused, put the accused to 
an election in the following words: 


You have the option to elect to be tried by a provincial court judge without a jury; or you may elect to be 
tried by a judge without a jury; or you may elect to be tried by a court composed of a judge and jury. If 
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you do not elect now, you are deemed to have elected to be tried by a court composed of a judge and 
jury. How do you elect to be tried? 


(3) PROCEDURE WHERE ACCUSED ELECTS TRIAL BY PROVINCIAL COURT JUDGE — 


Where an accused elects to be tried by a provincial court judge, the justice shall endorse on the information a 
record of the election and shall 


(a) where the justice is not a provincial court judge, remand the accused to appear and plead to the charge before 
a provincial court judge having jurisdiction in the territorial division in which the offence is alleged to have 
been committed; or 


(б) where the justice is a provincial court judge, call on the accused to plead to the charge and if the accused 
does not plead guilty, proceed with the trial or fix a time for the trial. 


(4) REQUEST FOR PRELIMINARY INQUIRY — 


If an accused referred to in subsection (2) elects to be tried by a judge without a jury or by a court composed 
of a judge and jury or does not elect when put to the election or is deemed under paragraph 565(1)(a) to have 
elected to be tried by a court composed of a judge and jury, or if an accused is charged with an offence listed 
in section 469 that is punishable by 14 years or more of imprisonment, the justice shall, subject to section 
577, on the request of the accused or the prosecutor made at that time or within the period fixed by rules of 
court made under section 482 or 482.1 or, if there are no such rules, by the justice, hold a preliminary inquiry 
into the charge. 


(4.1) ENDORSEMENT ON THE INFORMATION — ACCUSED REFERRED TO IN SUBSECTION (2) — 


If an accused referred to in subsection (2) elects to be tried by a judge without a jury or by a court composed 
of a judge and jury or does not elect when put to the election or is deemed under paragraph 565(1)(a) to have 
elected to be tried by a court composed of a judge and jury, the justice shall endorse on the information and, 
if the accused is in custody, on the warrant of remand, a statement showing 


(a) the nature of the election or deemed election of the accused or that the accused did not elect, as the case may 
be; and 


(б) whether the accused or the prosecutor has requested that a preliminary inquiry be held. 


(4.11) ENDORSEMENT ON THE INFORMATION — OTHER ACCUSED CHARGED WITH AN OFFENCE 
PUNISHABLE BY 14 YEARS OR MORE OF IMPRISONMENT — 


If an accused is before a justice, charged with an offence listed in section 469 that is punishable by 14 years 
or more of imprisonment, the justice shall endorse on the information and, if the accused is in custody, on the 
warrant of remand, a statement showing whether the accused or the prosecutor has requested that a 
preliminary inquiry be held. 


(4.12) ENDORSEMENT ON THE INFORMATION — ACCUSED REFERRED TO IN SUBSECTION (2.1) — 


If an accused referred to in subsection (2.1) elects to be tried by a judge without a jury or by a court 
composed of a judge and jury or does not elect when put to the election or is deemed under paragraph 
565(1)(a) to have elected to be tried by a court composed of a judge and jury, the justice shall endorse on the 
information and, if the accused is in custody, on the warrant of remand, a statement showing the nature of the 
election or deemed election of the accused or that the accused did not elect, as the case may be. 


(4.2) PRELIMINARY INQUIRY IF TWO OR MORE ACCUSED — 


If two or more persons are jointly charged in an information and one or more of them make a request for a 
preliminary inquiry under subsection (4), a preliminary inquiry must be held with respect to all of them. 


(4.3) WHEN NO REQUEST FOR PRELIMINARY INQUIRY — 
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If no request for a preliminary inquiry is made under subsection (4), the justice shall fix the date for the trial or 
the date on which the accused must appear in the trial court to have the date fixed. 


(5) JURISDICTION — 


Where a justice before whom a preliminary inquiry is being or is to be held has not commenced to take 
evidence, any justice having jurisdiction in the province where the offence with which the accused is charged 
is alleged to have been committed has jurisdiction for the purposes of subsection (4). 
[R.S.C. 1985, c. C-46, s. 536; R.S.C. 1985, с. 27 (1st Supp.), s. 96; S.C. 2002, с. 13 s. 25 (as modified by S.C. 2004, c. 12, 
S. 9); S.C. 2019, c. 25, s. 2391] 


PRACTICE NOTES 
9536-1 Scope of section 


The right to elect the mode of trial under s. 536 of the Criminal Code is one of those fundamental rights that 
counsel cannot take from a client and on which the client is entitled to be adequately advised by counsel. 
Accordingly, an appeal from conviction for breaking and entering with intent to commit an indictable offence 
and sexual assault was allowed and а new trial ordered where the accused's election for trial in provincial 
court was held not to be valid. There had been a last-minute recognition that the offences charged required 
an election and, accordingly, there had been an inadequate opportunity for the accused to be properly 
advised by counsel and to adequately consider how to elect.” 
To confer jurisdiction to hold a preliminary inquiry the election must be put to the accused in substantially the words as 
provided by the Code.® Asking the accused “How do you elect to be tried?” to which counsel replies “judge alone” is 
insufficient. Accord, regarding election for trial by provincial court judge.? Failure to put the accused to his election results in 
a loss of jurisdiction absent a valid waiver.!? Failure to record the accused's election under is a jurisdictional error.!! A 
provincial court judge does not have jurisdiction to quash an information before the accused elects where the offence is one 
over which he does not have absolute jurisdiction.!'? However, the absence of an express election does not deprive the 
Provincial Court of jurisdiction to try a charge of possession of marijuana for the purpose of trafficking where the accused 
impliedly waived his right to have the election for mode of trial read to him by instructing his counsel to seek a trial date in 
Provincial Court, and by requesting a voir dire in the Provincial Court.'? Where the Crown mistakenly purports to elect to 
proceed by way of summary conviction on what is in fact a pure indictable offence so the accused is tried on a plea of guilty 
in provincial court without any election, the proceedings are a nullity.!^ 


Multiple counts 


On a multi-count information, the accused cannot elect different modes of trial on each count. The election applies to all the 
charges in the same information.!5 


Multiple accused 


4536-2 Related sections 


For election for trial by provincial court judge, see s. 554. For election for trial by judge alone, see ss. 558 and 
560. For trial by judge and jury, see Part XX. Absent valid election the accused is deemed to have elected 
judge and jury: s. 565(1). Section 555 allows a provincial court judge to convert a trial into a preliminary 
inquiry. The accused is then deemed to have elected judge and jury: s. 565(1)(a). After a preferred indictment 
the accused is then deemed to have elected judge and jury (s. 565(2)) and can thereafter re-elect (s. 565(2)). 
For re-election from provincial court judge to judge and jury or judge alone, see s. 561(2). For re-election from 
judge and jury or judge alone to provincial court judge, see s. 561(1)(a) and (c). For re-election from judge 
alone to judge and jury or vice versa, see s. 561(1)(b) and (c). Elections or re-elections can be made by 
written notice without personal appearance by the accused: s. 536.2. 


жожо ожо Ж 


Procedures before Preliminary Inquiry 


536.3 
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STATEMENT OF ISSUES AND WITNESSES — 


If a request for a preliminary inquiry is made, the prosecutor or, if the request was made by the accused, counsel for the 
accused shall, within the period fixed by rules of court made under section 482 or 482.1 or, if there are no such rules, by the 
justice, provide the court and the other party with a statement that identifies 


(a) 
(b) 


the issues on which the requesting party wants evidence to be given at the inquiry; and 


the witnesses that the requesting party wants to hear at the inquiry. 


[S.C. 2002, c. 13, s. 27.] 


PRECEDENTS: 


Section 536.3: see The Practitioner's Criminal Precedents, Sixth Edition, Document 3.1. 


PRACTICE NOTES 
1536.3-1 


540. 


Procedure 


The section does not require defence counsel to identify specific evidentiary issues and the section does not 
apply to an unrepresented accused. 


While s. 536.3 is mandatory and obliges counsel for the requesting party to provide a statement to the 
court and to the other party, the section does not oblige the requesting counsel to limit the number of 
issues on which he or she requires evidence. Nothing in the wording of this section therefore precludes 
counsel for an accused from listing all issues relevant to a particular matter. If this occurs, s. 536.4 might 
be engaged and the presiding justice can hold a focus hearing to try to help the parties identify the 
relevant issues and the witnesses to be heard with respect to these. However, nothing in the Bill C-15A 
reforms alters the ultimate adjudicative responsibility of the preliminary inquiry justice to determine 
whether there is sufficient evidence to order the accused to stand trial or whether, on the whole of the 
evidence, the accused should be discharged. This involves an assessment of all issues at play in a 
particular prosecution, or, in other words, requires that, in the absence of an agreement to the contrary, 
there be evidence to support each ingredient of the offence(s) charged.16 


kK RK Ж 


TAKING EVIDENCE — 


(1) 


(2) 


Where an accused is before a justice holding a preliminary inquiry, the justice shall 


(a) take the evidence under oath of the witnesses called on the part of the prosecution, subject to subsection 
537(1.01), and allow the accused or counsel for the accused to cross-examine them; and 


(b) cause a record of the evidence of each witness to be taken 


(i) 


(il) 


in legible writing in the form of a deposition, in Form 31, or by a stenographer appointed by him or 
pursuant to law, or 


in a province where a sound recording apparatus is authorized by or under provincial legislation for use 
in civil cases, by the type of apparatus so authorized and in accordance with the requirements of the 
provincial legislation. 


READING AND SIGNING DEPOSITIONS — 
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Where a deposition is taken down in writing, the justice shall, in the presence of the accused, before asking 
the accused if he wishes to call witnesses, 


(a) cause the deposition to be read to the witness; 
(b) cause the deposition to be signed by the witness; and 
(c) sign the deposition himself. 


(3) AUTHENTICATION BY JUSTICE — 


Where depositions are taken down in writing, the justice may sign 
(a) at the end of each deposition; or 


(b) at the end of several or of all the depositions in a manner that will indicate that his signature is intended to 
authenticate each deposition. 


(4) STENOGRAPHER TO BE SWORN — 


Where the stenographer appointed to take down the evidence is not a duly sworn court stenographer, he 
shall make oath that he will truly and faithfully report the evidence. 


(5) AUTHENTICATION OF TRANSCRIPT — 


Where the evidence is taken down by a stenographer appointed by the justice or pursuant to law, it need not 
be read to or signed by the witnesses, but, on request of the justice or of one of the parties, shall be 
transcribed, in whole or in part, by the stenographer and the transcript shall be accompanied by 


(a) an affidavit of the stenographer that it is a true report of the evidence; or 
(b) a certificate that it is a true report of the evidence if the stenographer is a duly sworn court stenographer. 


(6) TRANSCRIPTION OF RECORD TAKEN BY SOUND RECORDING APPARATUS — 


Where, in accordance with this Act, a record is taken in any proceedings under this Act by a sound recording 
apparatus, the record so taken shall, on request of the justice or of one of the parties, be dealt with and 
transcribed, in whole or in part, and the transcription certified and used in accordance with the provincial 
legislation, with such modifications as the circumstances require mentioned in subsection (1). 


(7) EVIDENCE — 


A justice acting under this Part may receive as evidence any information that would not otherwise be 
admissible but that the justice considers credible or trustworthy in the circumstances of the case, including a 
statement that is made by a witness in writing or otherwise recorded. 


(8) NOTICE OF INTENTION TO TENDER — 


Unless the justice orders otherwise, no information may be received as evidence under subsection (7) unless 
the party has given to each of the other parties reasonable notice of his or her intention to tender it, together 
with a copy of the statement, if any, referred to in that subsection. 


(9) APPEARANCE FOR EXAMINATION — 


The justice shall, on application of a party, require any person whom the justice considers appropriate to 
appear for examination or cross-examination with respect to information intended to be tendered as evidence 
under subsection (7). 
[R.S.C. 1985, c. C-46, s. 540; R.S.C. 1985, c. 27 (1st Supp.), s. 98; S.C. 1997, c. 18, s. 65; S.C. 2002, c. 13 s. 29; S.C. 
2019, c 25, s. 243.] 
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PRECEDENTS: 
see The Practitioner’s Criminal Precedents, Sixth Edition, Document 1.28. 


PRACTICE NOTES 
9540-1 Scope of section 


There is a difference of judicial opinion as to whether the recording of evidence pursuant to s. 540(1) is 
mandatory — Ontario and B.C. courts have said уеѕ,!? while Saskatchewan courts have held that s. 540(1) is 
directory only.!? Where there is no sound recording apparatus or stenographer present, the justice should 
record the evidence of the witnesses in the form of depositions, in Form 31.1? 


The Code requires that a permanent record of the proceedings at a preliminary hearing be made and there is 
no authority for a court reporter to destroy or erase the recording after the accused has been discharged. The 
consequence of the unavailability of a transcript of a preliminary inquiry on the accused's right to make full 
answer and defence is assessed on a case-by-case basis. An acquittal was entered where the destruction 
was of the complainant's evidence in a sex case so the accused was deprived of the opportunity to cross- 
examine her on inconsistencies.2° 

Use of unsworn testimony 


The requirement for sworn evidence under subs. (1) does not render inadmissible the unsworn evidence of a child under 14 
years of age under the Canada Evidence Act s. 16(3).?! 


Inadmissible information admitted 


Judicial attitudes have varied regarding the Crown's ability to utilize s. (7) to obviate viva voce testimony.?? It has been held 
most recently that once it is determined that a videotaped statement is credible and trustworthy, the preliminary hearing 
judge is required to admit it pursuant to s. 540(7). "May [іп s. (7) is] to [be] interpreted as "must".?? An earlier case said that 
a preliminary judge is left with discretion as to whether to allow evidence to be filed pursuant to s. 540(7).?^The evidence 
must have a prima facie air of reliability to allow a court to consider it as evidence toward consideration as to whether there 
is some evidence for a jury to properly consider it as evidence.25 When considering the indicia of reliability, both internal 
and external factors may be сопѕідегеа.26 The Crown bears the onus of proving the evidence is "credible ог trustworthy".?7 
An admission of perjury by the witness may negate trustworthiness.?? 


A preliminary inquiry judge was held to have erred in permitting the Crown to file its entire case in paper form without 
permitting the accused to cross-examine any Crown witnesses (and a subsequent conviction after a trial was reversed).?? 
The discovery function of the preliminary hearing has not been curtailed.*° The discovery function of the preliminary inquiry 
remains.?! 


Section 540(7) has been held to trump the notice and transcript requirement for evidence of wiretap interceptions in s. 
189(5) and allow that evidence to be admitted even without compliance therewith.3? 


Thus far, courts have refused to allow crucial witnesses to have their statements received under this section without an 
accompanying opportunity for cross-examination.33 Statements by child complainant were held inadmissible under this 
subsection.*4 


Leave to cross-examine 


1540-2 Jurisdictional defects 
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serious discrepancy between the English and French versions but did not find it necessary to resolve the discrepancy: 
"There appears to be no ambiguity in what is required by the French version of s. 536.3. If the prosecutor makes the 
request for a preliminary inquiry, the prosecutor must provide the court and the accused with a statement that (1) 
identifies the issues on which the prosecutor wants to adduce evidence at the inquiry, and (2) lists the witnesses the 
prosecutor intends to call to testify. On the other hand, if the request for a preliminary inquiry is made by an accused, 
counsel for the accused must provide the court and the prosecutor with a statement that (1) identifies the issues on 
which the accused wants to adduce evidence at the inquiry, and (2) a list of the witnesses the accused intends to call to 
testify. This is in stark contrast with the English version of the same section, which is quite open to the commonly 
accepted interpretation that if the request for a preliminary inquiry is made by the accused, the accused identifies the 
issues on which he or she wants the prosecutor to adduce evidence and the witnesses he or she wants the prosecutor 
to call to testify" [emphasis in original]. See also Н. v. Stinert, 2015 ABPC 4, [2015] A.J. No. 49 (Alta. Prov. Ct.). 

17 R. v. Lacasse (1972), 8 C.C.C. (2d) 270, [1972] В.С... No. 696 (B.C.C.A.); Rupert v. R. (1978), 3 C.R. (За) 351, 43 
C.C.C. (2d) 34, [1978] O.J. No. 1050 (Ont. H.C.). 

18 А. v. Boylan (1979), 8 C.R. (За) 36, [1979] S.J. No. 478 (Sask. С.А.); R. v. Trotchie (1982), 66 C.C.C. (2d) 396, [1982] 
S.J. No. 326 (Sask. C.A.). 

19 В. v. Czyszczon (1963), 41 C.R. 17, [1963] 3 C.C.C. 106, [1963] A.J. No. 30 (Alta. C.A.). 

20 A. у. MacLeod (1994), 93 C.C.C. (3d) 339, 34 C.R. (4th) 69, [1994] N.B.J. 386 (N.B.C.A.). 

21 А. у. Greenwood (1992), 70 C.C.C. (3d) 260, [1992] O.J. No. 271 (Ont. C.A.). 

22 Compare Н. v. Martin, 2017 MBQB 34, [2017] М.Ј. No. 68 (Мап. О.В.) and Н. v. Catellier, 2016 MBQB 190, [2016] М.Ј. 
No. 319 (Man. Q.B.); R. v. M. (P.) (2007), 222 C.C.C. (За) 393, 2007 QCCA 414, [2007] О... No. 2195 (Que. C.A.); Н. 
v. Vaughn, [2009] B.C.J. No. 912 (B.C. Prov. Сі); R. v. Francis, [2005] O.J. No. 2864 (Ont. S.C.J.); R. v. Alton, [2005] 
O.J. No. 2603 (Ont. C.J.). 

23 R. у. Martin, 2017 MBQB 34, [2017] М.Ј. No. 68 at para. 25 (Man. Q.B.); Н. v. Francis, [2005] O.J. No. 1868 (Ont. C.J.). 
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Н. v. B. (D.), 2016 MBPC 11, [2016] M.J. No. 64 (Man. Prov. Ct.); Н. v. Catellier, 2016 MBQB 190, [2016] M.J. No. 319 
(Man. Q.B.) 

R. v. Ireland, [2005] O.J. No. 2680 (Ont. C.J.). 

R. v. Ireland, [2005] O.J. No. 2680 (Ont. C.J.). 


R. v. Sonier, [2005] O.J. No. 1234 (Ont. C.J.). The phrase was considered in detail in R. v. Lavoie, 2015 ABPC 30, 
[2015] A.J. No. 177 (Alta. Prov. Ct.). 


R. v. Pinnock, [2004] O.J. No. 3692 (Ont. C.J.). 


R. v. Rao, 2012 BCCA 275, [2012] B.C.J. No. 1247 (B.C.C.A.). See also R. v. Catellier, 2016 MBQB 190, [2016] M.J. 
No. 319 (Man. О.В.) (committal for sex assaults quashed where refusal to allow cross-examination). 


R. v. Rao, 2012 BCCA 275, [2012] B.C.J. No. 1247 (B.C.C.A.); R. v. Nova Scotia (Provincial Court, Justice of the 
Peace), [2012] N.S.J. No. 512 (N.S.S.C.); Н. v. Catellier, 2016 MBQB 190, [2016] M.J. No. 319 (Man. Q.B.). 


R. v. B. (D.), 2016 MBPC 11, [2016] М.Ј. No. 64 (Man. Prov. Сі); R. v. Catellier, 2016 MBQB 190, [2016] М.Ј. No. 319 
(Man. Q.B.). 


R. v. Gallant; Н. v. LeBlanc (2009), 352 N.B.R. (2d) 333, [2009] N.B.J. No. 409 (N.B.C.A.). 


Н. v. Sweet, 2012 YKSC 37, [2012] Ү.Ј. No. 76 (Y.T.S.C.); Н. v. McCormick, [2005] О.Ј. No. 390 (Ont. С.Ј.); Н. v. 
Muzhikov, [2005] О.Ј. No. 866 (Ont. C.J.); Н. v. Sonier, [2005] О.Ј. No. 1234 (Ont. C.J.); Н. v. 1. (S.P.) (2005), 193 
C.C.C. (За) 240, [2005] Nu.J. No. 2 (Nu. С.Ј.); R. v. P. (M.L.), [2008] В.С.Ј. No. 1440 (B.C. Prov. Сі). 


R. v. Uttak, [2006] Nu.J. No. 11 (Nu. C.J.). 
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CRIMINAL RULES OF THE ONTARIO COURT OF JUSTICE 


RULE 4 — CASE MANAGEMENT 


Adjournments without the accused personally appearing 
4.5 


(1) 
The Court may permit an accused person who is represented by counsel or an agent authorized under 
sections 800(2) and 802.1(c) of the Criminal Code to appear by a form or written notice rather than 


personally appearing before the Court, in accordance with a procedure set out in a practice direction 
issued under rule 5.1 of these Rules. 


(2) 

If a matter is adjourned in the absence of the accused person in accordance with a procedure set out in 
a practice direction, jurisdiction over the accused person will be preserved under section 485(1.1) of 
the Criminal Code. 

PRACTICE COMMENTARY 

{4.5-1 

Enhanced designations 

The court has issued a practice direction in relation to alternative form of appearance where enhanced 


designations are filed. It is reproduced below but can be found here: https//www.ontariocourts.ca/ocj/covid- 
19/alternate-form-appearance/ Г. 
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CRIMINAL RULES OF THE ONTARIO COURT OF JUSTICE 


Вие 5 — PRACTICE DIRECTIONS, FORMS AND NON-COMPLIANCE 


Power to issue practice directions 
5.1 


(1) 


The Chief Justice or his or her delegate may issue practice directions that are consistent with these 
rules. 


(2) 


A practice direction may apply to the whole of Ontario, to one or more of the seven regions of Ontario 
designated by the Ontario Court of Justice or to one or more local offices within those regions. 


(3) 


A practice direction does not come into effect before it is posted on the Ontario Courts website 
(www.ontariocourts.ca L1). 


Commentary Practice directions can address the issues and court culture of our regions and local courts. In 
creating practice directions the judiciary, in their discretion, will consult with local members of the justice 
community. 

PRACTICE COMMENTARY 

{5.1-1 

Practice Directions 

Practice Directions have been issued and are included at the end of this section. The court has also issued 
Notices advising parties of changes in procedure particular during the COVID-19 pandemic. All practice 


directions and notices can be found on the court's website: hitos://www.ontariocourts.ca/ocj/criminal-court/ and 
are reproduced below DT. 


End of Document 


Forms 
The Practitioner’s Ontario Criminal Practice, 2023 Ed. 
Alan D. Gold, Michael Lacy 


The Practitioner's Ontario Criminal Practice, 2023 Ed. (Gold, Lacy) > CRIMINAL RULES OF THE 
ONTARIO COURT OF JUSTICE > Rule 5 — Practice Directions, Forms and Non-Compliance 


CRIMINAL RULES OF THE ONTARIO COURT OF JUSTICE 


Вие 5 — PRACTICE DIRECTIONS, FORMS AND NON-COMPLIANCE 


Forms 
5.2 


(1) 


The following forms, which are available on the Internet through www.oniariocourtforms.on.ca ES , shall 
be used where applicable and with such variations as the circumstances require: 


Form 1 (Application) 

Form 2 (Response) 

Form 3 (Consent) 

(2) 

The Chief Justice or his or her delegate may issue additional forms and require their use. 

(3) 

A requirement to use an additional form does not come into effect before 

(a) 

the form and the requirement are posted on the Ontario Courts website (www.ontariocourts.ca С); апа 
(0) 


the form is available on the Internet through www.ontariocourtforms.on.ca С“. 
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CRIMINAL RULES OF THE ONTARIO COURT OF JUSTICE 


Вие 5 — PRACTICE DIRECTIONS, FORMS AND NON-COMPLIANCE 


Power of Court to excuse non-compliance 
5.3 


The Court may excuse non-compliance with any rule at any time to the extent necessary to ensure that 
the fundamental objective set out in rule 1.1 is met. 
Commentary It is expected that the parties will be familiar with these rules of court and will comply with them. It is a 
professional obligation to do so. However, on rare occasions, there may be circumstances that prevent compliance. 
The Court in its discretion may excuse non-compliance with the rules to the extent required to ensure a fair hearing. 
Consequences may result from non-compliance, including dismissal of the application without a hearing on the 
merits. 


PRACTICE COMMENTARY 
q5.3-1 


Substance prevails over procedure 
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REPEAL AND COMING INTO FORCE 
6. 


The Rules of the Ontario Court of Justice in Criminal Proceedings are repealed. 


COMING INTO FORCE 
7. 
(1) These rules come into force on July 1, 2012. 
(2) Rule 4.5 comes into force on July 1, 2020. 
(3) Rule 3.4 comes into force on July 5, 2021. 
Editor's Note: As a result of the passing of Her Majesty Queen Elizabeth Il on September 8, 2022, Ontario 
court forms used in the Ontario Court of Justice, Ontario Superior Court of Justice, and Ontario Court of Appeal 
have or are being updated to reflect that the reigning monarch is now His Majesty the King. This is an ongoing 
process, and may not be reflected in the example forms contained in this publication. Users are recommended 
to check the website at www.ontariocourtforms.ca С to obtain the most current version of any form that may be 


needed. 
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Form / Formule 1 


APPLICATION 
ONTARIO COURT OF JUSTICE DEMANDE 
COUR DE JUSTICE DE L'ONTARIO nan Crm Rules of ne Ontano Court of Austicel 
Pope? аач" 77 npe "ҮГ ; 


N* Gu dossee de ie cour (РУ est conrad 
Regon ! Rég«n 


BETWEEN: / ENTRE 


HIS MAJESTY THE KING / SA MAJESTE LE ROI 
«and / et - 


оегы) 1 ФМ йе (з!) 


1. APPLICATION HEARING DATE AND LOCATION 
DATE ET LIEU DE L'AUDIENCE SUR LA DEMANDE 


Applicaton hearing date: 


Page 2 of 7 


4 CHECK ONE OF THE TWO BOXES BELOW: 
COCHEZ LA CASE QUI CONVIENT 


ГЛ] | am appearing in person. My address, fax or email for service is as follows: 
Je comparais en personne. Mon adresse, mon numéro de télécopieur ou man adresse électronique aux fins de signification sont 
les suivants 


Г] | have a legal representative who wil be appearing The address, fax or етай for service of my legal representative is as follows 
J'ai un représentant juridique qui sera présent. L'adresse, le numéro de télécopieur ou [adresse électronique de mon 
roprésentant juridique aux fins de signification sont les suivants 
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DEMANDE 

(940 2 1. Сптец Rises of the Ontano Court of Jato) 

(000 2 1 Reges Ge proctare en mative стстигибе де i» Cow де stor de l'Ontano! 
PAGE2 


5. CONCISE STATEMENT OF THE SUBJECT OF APPLICATION 
BRÉVE DECLARATION DE L'OBJET DE LA DEMANDE 
{Eef state why you are (учууну me Appicamon For example, "Tha is an appicamon for an order adourmeg the miaf. "Thes i an sopkeabos for an order requiring me 
Crown 10 deciose speofies Documents! or Thes is an applicabon for an order staying the charge for deu 7) 
LE plum? Devisen рор» vous DORER ia demande Pr exempie « E fat d'une dean d'orionnance d'agcurmement d нда « « 0 кар qune demande 
SORIANO e» deant de i Couronne GADO DARJA es aocumants PIA + Са), 0 SON Сге Оту оде c'ordonnanoe cwn iaon oe TIODI pour cite de AWI +) 


6. GROUNDS TO BE ARGUED IN SUPPORT Of THE APPLICATION 
MOTIFS QUI SERONT INVOQUÉS À L'APPUI DE LA DEMANDE 
(Beefy tat tree pounds you fey on i support of Ins Аррон For exmryte "I heure an adipurment Decruse | anm echeduied 10 Nave B Pec Operation е Gay 
The val в scheoued to start’ The daciosune poded Dy the Crow does not inokude the padoe notes taken at thee scene” oc ‘There has been uweeroretie deny 
sino the Saying of fe Change that has caused me presidio 7) 
(латту Drvivement ies motes que vous теск à Capo oe i demande Par exemple « / резот d'un амен parce Que pe Jos sube une invention 
medicae io your prise pour e Qut du procée » « Les documents PAPAS par à Cowronee ne cortennert pes ies notes Ge o police pases sur ies eus. (ous Un 
Retard excevuf a Suv: i ЭУ des acc unaons qu m'a causé on prado +, 


7. DETAILED STATEMENT OF THE SPECIFIC FACTUAL BASIS FOR THE APPLICATION 
DÉCLARATION DÉTAILLÉE DES FAITS PRÉCIS SUR LESQUELS SE FONDE LA DEMANDE 


& INDICATE BELOW OTHER MATERIALS OR EVIDENCE YOU WILL RELY ON IN THE APPLICATION 
INDIQUEZ CI-DESSOUS D'AUTRES DOCUMENTS OU PREUVES QUE VOUS ALLEZ INVOQUER DANS LA DEMANDE 


о Transcripts [Tramacngts required to себепте rhe appscameon must be Med wem ts appecaton ) 
Transcriptions (Les fractions Ges DOL iremos une GOIN sur дд demande Gover’ Фоне Giposées ear ap Demande ) 


C Eriet statement of legal argument 
Bref exposé des arguments juridiques 


Oo — {List below) 


(Eremerer co-deseous) 


D Case law ©! legislation. (Reevant passages shout be indicated on mansis Минало precedents ao not need to De Мей Сузу matenais that wit te 
referred to i submaaions to the Cour shouid be files | 
Jurisprudence Ou ICES. (Les passages periments orent фое ragus Gans ies ОС ЕУ Les абі ben connus пе gore pas dire aéposés. 8 пе tant 
poser que ма documents qui seront rmontonnii dare ies observetons ay tuna) 

Г] Agreed statement of facts 
Exposé conjoint des faits 


Г] Oral testimony | (iu wereases to be cated at heating of application} 
Témoignage oral (Liste des Mecenas Qui seront appeals а Nencioher à audencs scr 1a demande) 


C Other. Piene peor 
Autre (Vester pricise) 


ме) —— €—P rn 
demande ou de son représentant jundique 


А: [Name of Respondert or legal represertaiwe | Nor Ge Ontemé ou O9 Son agrdentant juncium 


(AdcrenaAasternad for sene / Ades. numéro de Méádoopse ou advenae бисор aux fins de sipnificason 


NOTE: Rule 2.1 requires that the application be served on ай opposing parties and other affected parties. 
SOTA 1 Lorigie 3.1 exige que ts алаи nal aigaitde А tents fon portion adversus al ax autres partie Балабай: 


СОЙ. ОСЬ pev 042) CSD 
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Form / Formule 2 
RESPONSE 
ONTARIO COURT OF JUSTICE REPONSE 
COUR DE JUSTICE DE L'ONTARIO (Rue 22, Cuna! lee of то Оймо Сооп of Десе) 
(Régie 22 Régjes de procédure en matière criminelie - 
Court File No (f known) 
— — rr —— A o Region | Régi Cour de justice de l'Ontario) АМ" du dossier бе Го cour (57 est connu) 


BETWEEN: / ENTRE 


1. 


HIS MAJESTY THE KING / SA MAJESTÉ LE ROI 
- and | et - 


(Getencent!s) / defendens] 


NAME OF RESPONDENT 
NOM DE LA PERSONNE INTIMÉE 


CHECK ONE OF THE TWO BOXES BELOW 
COCHEZ LA CASE QUI CONVIENT CI-DESSOUS 


O lam appearing in person. My address, fax or email for service is as follows: 
Je comparais en personne. Mon adresse, mon numéro de télécopieur ou mon adresse électronique aux fins 
de signification sont les suivants 


O Ihave a legal representative who will be appearing. The address, fax ог email for service of my legal 
representative is as follows: 
J'ai un représentant juridique qui sera présent. L'adresse, le numéro de télécopieur ou l'adresse électronique 
de mon représentant juridique aux fins de signification sont les suivants 


CONCISE STATEMENT OF REASONS FOR RESPONDING 

BRÉVE DÉCLARATION DES MOTIFS DE LA RÉPONSE 

(Brie@y state why you аге opposing the Application For example, “The Agebcient has not provided any medical evidence about pending surgery”. 
“The Crown disclosure is complete", or "The length of ime is not unreasonable, fe Applicant has acquiesced to any delay, and there has been no 
prejudice fowing from the fime to trii 7) 

(Expiquez baévement pourquoi vous vous opposez 4 a demande. Par exemple | « L'auteur de la demande n'a pas produit de preuve médicale ao 
sujet de son intervention chirurgicale imminente. », « La Couronne a divulgué tous les documentis qu'elle pouvait +, « Le temps écoufé mest pas 
excess! L'auteur de Ja demande a accepté n'importe quei retard ef іе temps écoulé jusqu'au proces ne lui a causé aucun préjudice ») 


RESPONSE TO THE APPLICANT'S GROUNDS TO BE ARGUED IN SUPPORT OF APPLICATION (#6 on application) 
RÉPONSE AUX MOTIFS DE L'AUTEUR DE LA DEMANDE QUI SERONT INVOQUÉS À L'APPUI DE LA 
DEMANDE (point 6 de la demande) 


DETAILED STATEMENT OF SPECIFIC FACTUAL BASIS FOR OPPOSING APPLICATION 
DÉCLARATION DÉTAILLÉE DES FAITS PRÉCIS SUR LESQUELS SE FONDE L'OPPOSITION À LA DEMANDE 


COR OCS? (rev. 6412) CBD 
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RESPONSE 
REPONSE 
(Rule 2 2, Criminal Roles of the Ontano Court of Justice) 

(Régie 2 2, Régies de procédure en matière criminedie de la Cour de justine бе l'Ontario) 
PAGE 2 


6. INDICATE BELOW OTHER MATERIALS OR EVIDENCE YOU WILL RELY ON IN RESPONSE TO THE APPLICATION 
"Yry CI-DESSOUS D'AUTRES DOCUMENTS OU PREUVES QUE VOUS ALLEZ INVOQUER EN RÉPONSE 
LA DEMANDE 


[] Brief statement of legal argument 
Bref exposé des arguments juridiques 


D]  Affdavits) (us bew) 
Affidavits — (Énumivez ci-dessous) 


О Caselaw or legislation (Rekvaet passages should be indicated on materials. Well-known precedents do net need to be fled. Only 
materiais mat wil be referred 10 in submission to the Court should be filed ) 
Jurisprudence ou fois. (Les passages pertinents doivent étre indiqués dans les documents. Les arréts bien connus ne doivent pas 
(tre déposds. (i ne faut déposer que les documents qui seront menóonnés dans les observations au tribunal ) 


[1] Agreed statement of facts 
Exposé conjoint des faits 


O Oral testimony (List witnesses to be cated at hearing of application) 
Témoignage oral (Liste des timoins qui seront appelés à Mémoigaer 4 l'audience sor la demande) 


О Other (Pease specify) 
Autre (Veullez préciser) 


(Date) Signature of Respondent or Legal Representative | Sigeature de [intend ou де 
зоп repeésentant jon dique 
To: 
А (Name of Applicant or legal representative | Nom de l'auteur de la demande ou de son représentant jutdique) 


(Address fioemad for service / Adresse, numévo de Tédécope ov adresse éectronque aux fins de sigufceton) 


NOTE: Rule 2.2 requires that à response to an application be served on the applicant and on amy other affected parties. 
NOTA : La régie 2.2 exige qu'une réponse à une demande soir signifiée à l'auteur de la demande ef aux autros parties concernées, 


COR OCS? pev 0412) CSO 
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Form / Formule 3 
CONSENT 
ONTARIO COURT OF JUSTICE CONSENTEMENT 
COUR DE JUSTICE DE L'ONTARIO (Rule 27, Criminal Rules of the Ontaso Court of Justice) 
(Regie 2.7. Régies de procédure en matière criminelle de la Soul Fie New ; 
Боке миераи М du dossier de Іа cour (87 est connu) 


BETWEEN: / ENTRE 


HIS MAJESTY THE KING / SA MAJESTE LE ROI 
-and / et - 


(defendens) J teneur) 


The Applicant 
L'auteur de la demande 


and the Respondent 
et ппотеё 


consent to the granting of the Application as follows: 
consentent à ce que la demande soit acceptée, comme sut 


(Signature of Appicarts licensed legal represectatiee / Sonetere dy 
représentant 


(Signature of Respondert’s licensed legal represertative | Sognature du 
juridique ttul aire d'un permis de l'auteur de le demande) reprisen: 


'ant орго are d'un permis de Neame) 


(Name (pem cent ! Nom (en caractires d'eoremenei) [Mime (please pret) Nom (en caractives d'imoomeoe) 


(Tetephooe no ! N^ de Мру) 


FOR JUDICIAL USE ONLY / RESERVE AUX MAGISTRATS 


Date 
Order to go as requested: 
Ordonnance rendue telle que demandée 


Application to be heard in Court: 
Demande sera entendue devant fe tribunal 


NOTE: Rule 2.7/3) states: La disposition (1) de i» Régie 2.7 atipule ce qui suit : 
(3) An application in which a party is nct represented by countel or by а (2) Une requiéte pour laquelle une partie n'est pas représentée par un 
Scented paralegal may be deat with on content # avocat ou par un perajuriste Nhiare d'un permis pout étre обе sur 


consentement sí lez condifoms safvandes зоги réunies ` 
(а) @ party fies an application consent ia Form 2; 


& опе partic dépose воп солен rédigé selon fe боё тый диге 3; 
(b) Фе sett <epresented party appears before the Court; and b) 42 parte autoreprésentéo соктура әй devant le tribunal: 
(c) the Court is зоба thal the party usderstand the nature of the €) M tribune! est convaincu que is perte comprend la nature du 
Consent and the consequences of giving it 


consentement ef les Conséquences d'un Nel consentement. 


COROCJ-5 pev 0412) CED 
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Footnote(s) 


1 


© King’s Printer for Ontario, 2012. Not an official version. Reproduced with permission for illustrative purposes only. 
This form is subject to change without notice. For the most current version of this form, please visit: 
https://www.ontariocourts.ca/ocj/criminal-rules/ ГЇ", The Ministry of the Attorney General had no role in the creation of 
the publication or in any sample content added to the forms. 
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https://www.ontariocourts.ca/ocj/criminal-rules/ ГЇ. The Ministry of the Attorney General had no role in the creation of 
the publication or in any sample content added to the forms. 
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https://www.ontariocourts.ca/ocj/criminal-rules/ ГЇ. The Ministry of the Attorney General had no role in the creation of 
the publication or in any sample content added to the forms. 
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ONTARIO COURT OF JUSTICE PRACTICE DIRECTIONS 


PRACTICE DIRECTIONS 


Practice Direction Authorizing Alternate Form of Appearance where an Enhanced Designation of Counsel 
has been Filed ' 


(Issued August 6, 2020; Updated September 6, 2022) 


The following Practice Direction is issued under Rules 4.5 and 5 of the Criminal Rules of the Ontario Court of 
Justice. 


Preamble — Purpose of the Enhanced Designation 


The Enhanced Designation benefits the Court and all parties by reducing the need for multiple case management 
appearances which result in lengthy dockets in case management (set date) courts. 


The Enhanced Designation requires counsel — both Crown and defence — to take meaningful steps to move cases 
forward during the intake phase of the case. Rather than granting a series of short-term adjournments to confirm 
completion of interim steps, the Enhanced Designation establishes a standard, 12-week adjournment during which 
Crown and defence counsel are expected to take the necessary steps toward completion of the intake phase of the 
case. This 12-week adjournment applies even if some aspects of the intake phase have been completed prior to the 
filing of the Enhanced Designation. If the intake phase is completed before the end of the adjournment period, the 
parties can move the case forward by securing a trial date through the trial coordinator or by bringing the case 
forward for resolution. If the parties encounter a problem with moving the case forward during the intake phase, 
either party may bring the matter before the Court so that it can be addressed. 


1. 


1. Alternate Form of Appearance Where an Enhanced Designation of Counsel has been Filed on Behalf of 
an Accused Person 


1. In order to limit the number of people who are required to attend a case management appearance (whether 
in person or virtually), the Court encourages accused persons to file designations of counsel, including 
Enhanced Designations of Counsel. Accused persons who are represented by counsel and who have filed 
an Enhanced Designation of Counsel, as described in Part 2 below, may have their matters adjourned, 
without the accused personally appearing, in accordance with the procedure set out in this Practice 
Direction and in accordance with Rule 4.5 of the Criminal Rules of the Ontario Court of Justice. 


2. This Practice Direction applies to criminal proceedings, including proceedings under the Youth Criminal 
Justice Act. 


2. 
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3. Nothing in this Practice Direction prevents an accused person from appearing for a proceeding by 


designated counsel pursuant to a designation prepared in accordance with this Practice Direction or any 
other form of designation of counsel under s. 650.01 of the Criminal Code. 


The timelines for delivering and filing notices or documents set out in this Practice Direction may be 
shortened or lengthened by direction of a judicial official. 


2. Content of the Enhanced Designation of Counsel 


In addition to fulfilling the requirements of ss. 650.01(1) and (2) of the Criminal Code, an Enhanced 
Designation of Counsel will include the following: 


i. The accused person will confirm and acknowledge that: 


a. they have provided up-to-date contact information (address, telephone number and email (where 
applicable)) to counsel and they agree to remain in regular contact with counsel and promptly 
advise counsel of any change in contact information; 


b. upon the filing of the Enhanced Designation of Counsel by their counsel, their matter will be 
addressed and adjourned by the Court, without them personally appearing; they waive their right to 
be present before the court when their case is addressed and adjourned; and they specifically 
agree the court will continue to have jurisdiction over them in such circumstances and that they are 
required to attend future court date(s) even though the matter was addressed and adjourned in 
their absence; 


c. if the retainer is terminated for any reason, they will attend before the Court at the date and time 
provided by counsel to address their case, unless they have retained new counsel who has 
advised that they will appear on the accused person’s behalf. 


ii Counsel will confirm and acknowledge that: 


a. if the retainer is terminated for any reason during the adjournment period described in Part 4 of this 
Practice Direction, counsel will promptly notify the Crown and the Court. In addition, counsel will: 


e promptly arrange to have the matter brought forward to be addressed before the Court; 
e advise the accused that the accused needs to attend court on the next court date; and 
* attend on the next court date personally or by agent, 


b. unless new counsel has confirmed in writing that they are retained and are prepared to attend on 
the next date and become counsel of record. (For clarity, these obligations may supplement, but 
do not reduce or replace, counsel's obligations any time they seek to withdraw as counsel, as set 
out in Rule 3.7 of the Rules of Professional Conduct and Rule 2.4 of the Criminal Rules of the 
Ontario Court of Justice.) 


6. The Enhanced Designation of Counsel should also set out the accused person's next court appearance 


and the date that the accused person's case will be adjourned to, calculated in accordance with paragraph 
17, 


The Enhanced Designation of Counsel may authorize lawyers and law students who are members of 
designated counsel's law firm and any properly authorized agent of designated counsel to appear on the 
accused person's behalf. 


Where the accused person has more than one Information before the court, the designation should specify 
the Information or Information(s) to which it applies by referring to the Information number(s), specific 
charge(s) or offence date(s). Where the Information number is not available to defence counsel, this can 
be done by specifying the charge(s) and offence date(s). 


3. 


9. 


10. 


11. 
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A sample Enhanced Designation of Counsel that fulfills these requirements is available on the Ontario 
Court of Justice website. Counsel are welcome to use this sample or create their own version of the 
Enhanced Designation of Counsel that meets the requirements of this section. 


Section 650.01 of the Criminal Code requires that the Enhanced Designation of Counsel be signed by the 
accused person and designated counsel. An Enhanced Designation that is filed electronically with the court 
may be signed using an electronic signature, as defined in rule 3.4(1) of the Criminal Rules of the Ontario 
Court of Justice. 


An Enhanced Designation of Counsel that is filed electronically with the Court may also be signed by the 
accused person through their counsel, using with the following procedure, which is established under rule 
3.4(2) of the Criminal Rules of the Ontario Court of Justice: 


i. The accused person will provide instructions to counsel confirming that (a) the contents of Enhanced 
Designation have been reviewed with the accused person; (b) the accused person is expressly 
authorizing and directing counsel to sign the Designation on their behalf; and (c) the accused person 
understands that they are bound by the content of the Designation as though they had signed a paper 
version of Designation by writing their signature on it. 


ii. These instructions must be provided in writing (including an electronic communication such as email or 
text message) or as an oral communication that counsel reduces to writing. 


iii. Counsel will enter the accused person’s name and endorse the Designation that it was signed by the 
accused through counsel using the procedure set out herein, for example, “Signed by Jane Doe on 
July 7, 2021 through counsel, using the procedure set out in the Enhanced Designation Practice 
Direction and rule 3.4(2) of the Criminal Rules of the Ontario Court of Justice”. 


3. Limited Retainer Designation of Counsel 


4. 


12. 


13. 


14. 


15. 


Designations of counsel, including Enhanced Designations of Counsel, may expressly limit the scope of 
the retainer and may specify counsel is only retained to represent the accused through the case 
management / intake phase, i.e. up to the setting of a trial or preliminary inquiry date. Where a designation 
is so limited, defence counsel does not need to apply to be removed from the court record at the end of the 
case management / intake phase. Unless defence counsel expressly agrees otherwise, any trial or 
preliminary inquiry scheduled where a limited designation of counsel is filed shall be deemed to be set ona 
“with or without counsel” basis. 


Where counsel intends to set a trial or preliminary inquiry date on a “with or without counsel” basis, counsel 
must communicate this to the trial coordinator at the time the trial date is being selected. 


Where a trial date is being set on a “with or without counsel” basis, the accused must attend court (either in 
person or by remote technology) when the trial or preliminary hearing date is formally set. The accused 
person will also be required to appear before court (preferably using remote technology) not less than ten 
(10) weeks prior to the trial or preliminary hearing date for a trial confirmation hearing. 


The limited designation of counsel must include an acknowledgement by the accused person that they 
understand the limited retainer and they will be required to attend court as set out in the paragraph above. 
In addition, the designation of counsel must clearly indicate in the document title that it is a limited retainer 
designation. 


4. Adjournment of Approximately 12 Weeks Without the Accused Person Personally Attending 


16. 


Where an Enhanced Designation of Counsel is filed, the accused person’s matter will be adjourned by the 
Court, to the date that is calculated in accordance with paragraph 17, without the accused or counsel 


17. 


18. 


а) 
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personally appearing in court, in accordance with Rule 4.5 of the Criminal Rules of the Ontario Court of 
Justice. 


The accused person’s matter will be adjourned to the date 12 weeks from the date of their next 
appearance, provided that date conforms with the courthouse schedule for criminal case management 
appearances. If an appearance 12 weeks away would not fall on the appropriate case management date, 
the matter will, instead, be adjourned to the appropriate case management date that is approximately 12 
weeks away from the date of their next appearance. No adjournment, however, may be for a period of 
more than three months. 


The Court is in the process of implementing a procedure in which Enhanced Designation matters will be 
addressed and adjourned outside of court, before the next scheduled court dates. In locations where this 
procedure is in place (listed in paragraph 26), the adjournment will be governed by section 4(b) of this 
practice direction; in locations where the procedure has not yet been implemented, the adjournment will be 
governed by section 4(a) of this practice direction. 


a) Adjournment in court but without the accused person attending 


19. 


20. 


21. 


22. 


23. 


24. 


The Enhanced Designation of Counsel must be delivered electronically (by email) to the Crown and filed 
electronically (by email) with the Courtno later than three (3) business days before the next scheduled 
court date. The subject of the email should indicate the word “Designation”, the name of the accused 
person and the next court date, e.g. “DESIGNATION, John DOE, September 1, 2020”. Where the accused 
person is a young person, the subject of the email should indicate YCJA and the initials of the young 
person, rather than their full name, e.g. “DESIGNATION (YCJA), J.D., September 1, 2020". The body of 
the email should contain the full name and date of birth of the accused person, details regarding the next 
court appearance (date, time, courtroom, courthouse) and defence counsel's name, contact information 
and email address. 


If the Crown takes the position the Enhanced Designation of Counsel does not comply with the 
requirements of this Practice Direction, the Crown should contact defence counsel and advise of their 
position in advance of the court appearance, wherever feasible. 


The accused person's matter will be addressed in court on the scheduled date, without the accused person 
or their counsel being present. If the Crown takes the position the Enhanced Designation of Counsel does 
not comply with the requirements of this Practice Direction, the Crown is to advise the Court at this 
appearance. 


Where the Court is satisfied the Enhanced Designation of Counsel complies with the requirements of this 
Practice Direction, the case will be adjourned to the date identified on the designation without the accused 
personally appearing in court. 


Where the Court is satisfied the Enhanced Designation of Counsel otherwise complies with the 
requirements of this Notice but there is a problem with the adjournment date identified on the designation 
(for example, the date falls on a statutory holiday or does not fall on the appropriate case management 
date), the case will be adjourned to an appropriate date without the accused personally appearing in court. 
The Crown will advise defence counsel of the revised adjournment date. 


Where the Court is of the opinion the Enhanced Designation of Counsel may not comply with the 
requirements of this Notice, the matter will be adjourned for approximately one to two weeks with a bench 
warrant with discretion and the Crown will contact defence counsel and advise about the problem and the 
next court date so the issue can be addressed on or before the next court appearance. If the issue 
regarding the Enhanced Designation of Counsel is resolved before the next court appearance and a valid 
Enhanced Designation of Counsel is before the Court, the bench warrant with discretion will be rescinded 
or deemed executed at the next court appearance and the case will be adjourned to the date identified on 
the designation without the accused or counsel personally appearing in court). 
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b) 


b) Adjournment outside of court in advance of the next scheduled date (specific locations only) 


25. To further streamline appearances and reduce the burden on case management courts, the Court is 
implementing a procedure in which accused persons whose counsel have filed an Enhanced Designation 
of Counsel may have their matters adjourned to the next court date without the matter being addressed in 
court. 

26. This procedure applies to proceedings in the following locations as of the dates listed below: 

Location Launch date 

Ottawa February 1, 2021 

Toronto East (1911 Eglinton Ave. East) August 9, 2021 
Oshawa August 16, 2021 

London August 23, 2021 

Guelph August 30, 2021 

Toronto West (2201 Finch Ave. West) September 20, 2021 
Toronto North (1000 Finch Ave. West) September 20, 2021 
College Park (Toronto) October 4, 2021 

Old City Hall (Toronto) October 18, 2021 

Kitchener January 31, 2022 

Windsor January 31, 2022 

Newmarket March 14, 2022 

Hamilton April 4, 2022 

Barrie (including Bradford, Midland, Collingwood) April 11, 2022 


Orillia April 11, 2022 


Bracebridge (including Huntsville) April 11, 2022 


27. 


(ї) 
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Stratford June 13, 2022 


Goderich June 13, 2022 


Walkerton June 13, 2022 


Owen Sound June 13, 2022 


Chatham September 6, 2022 


Sarnia September 6, 2022 


St. Thomas September 6, 2022 


Woodstock September 6, 2022 


Additional locations will be added as the procedure is implemented across the province. 


(i) Filing the Enhanced Designation of Counsel at least 5 business days before the accused’s scheduled 
court date 


28. 


29. 


30. 


(ii) 


The Enhanced Designation of Counsel must be delivered electronically (by email) to the Crown and filed 
electronically (by email) with the Court no later than 5 business days before the scheduled court date. 


Certain courthouses have set up special email accounts to receive Enhanced Designations of Counsel 
during the pilot. The relevant email addresses for each pilot location are listed in Appendix A Counsel 
should send an email to the Court, with the appropriate Crown’s office and any additional parties identified 
in Appendix A copied on the email. Because court staff will use “reply all” to notify the Crown and defence 
counsel about the status of the Enhanced Designation, it is important that defence counsel copy the correct 
Crown’s office on the email. 


The subject of the email should indicate the word “Enhanced Designation’, the name of the accused 
person and the next court date, e.g. “ENHANCED DESIGNATION, John DOE, September 1, 2020”. Where 
the accused person is a young person, the subject of the email should indicate YCJA and the initials of the 
young person, rather than their full name, e.g. “ENHANCED DESIGNATION (YCJA), J.D., September 1, 
2020”. The body of the email should contain the full name and date of birth of the accused person, details 
regarding the next court appearance (date, time, courtroom, courthouse) and defence counsel’s name, 
contact information and email address. 


(ii) Review of the Enhanced Designation by a judicial official 


31. 


A. 


Court staff will deliver the Enhanced Designation of Counsel to a judicial official for them to review. This 
review will take place outside of court and in advance of the accused person’s scheduled court date. 


A. Adjournment of the accused person’s matter outside of court 


32. 


33. 


34. 
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Where the judicial official is satisfied the Enhanced Designation of Counsel complies with the requirements 
of the General Enhanced Designation Practice Direction, the judicial official will adjourn the case to the 
adjournment date identified on the Designation. 


Where the judicial official is satisfied the Enhanced Designation of Counsel otherwise complies with the 
requirements of the General Enhanced Designation Practice Direction, but there is a problem with the 
adjournment date identified on the Designation (for example, the proposed adjournment date falls on a 
statutory holiday or does not fall on the appropriate case management date), the judicial official will adjourn 
the case to the proper adjournment date, calculated in accordance with paragraph 17. 


The adjournment of the accused person’s matter under paragraph 32 or 33 will take place outside of court, 
in the absence of the accused person, and in advance of the accused person’s next scheduled date. As a 
result of the adjournment, the accused person’s matter will be removed from the court docket for the 
scheduled court date and will not be addressed in court on that date. In accordance with Rule 4.5 of the 
Criminal Rules of the Ontario Court of Justice, the filing of the Enhanced Designation is deemed to be a 
court appearance. 


B. Matters that remain on the docket due to a problem with the Enhanced Designation 


С. 


35. 


36. 


Where the judicial official is of the opinion the Enhanced Designation of Counsel does not comply with the 
requirements of the General Enhanced Designation Practice Direction, the matter will not be adjourned. 
The matter will remain on the docket and will be addressed on the scheduled court date. 


If a judicial official has directed that a matter remain on the docket to be addressed in court on the 
scheduled court date, and defence counsel is not present to address the matter, the presiding judicial 
official may adjourn the matter for approximately one to two weeks with a bench warrant with discretion 
and the Crown will contact defence counsel and advise about the next court date, in accordance with 
paragraph 24. 


C. Notification of Counsel 


D. 


37. 


38. 


Court staff will email defence counsel and the Crown to advise whether or not the accused person’s matter 
has been adjourned, as directed by the judicial official, including any reason(s) provided by the judicial 
official. Notification will be given at least one day before the scheduled court date, provided that the 
Enhanced Designation of Counsel was filed at least five (5) business days in advance of that date. 
Notification will be given by “replying all’ to the original email sent by defence counsel attaching the 
Designation. 


If defence counsel fails to file the Enhanced Designation of Counsel at least 5 business days before the 
scheduled court date, counsel should not assume that the Designation will be reviewed outside of court. 
Unless notified by court staff that the Enhanced Designation has been reviewed and the matter has been 
adjourned, counsel should assume that the accused person’s matter will be addressed in court on the 
scheduled court date. 


D. Exceptional Cases in which there is a Problem with the Enhanced Designation 


39. 


The Court anticipates that the Crown and defence counsel will comply with the procedures that apply to 
Enhanced Designations of Counsel. However, there may be rare occasions in which an Enhanced 
Designation of Counsel does not comply with the requirements the General Enhanced Designation 
Practice Direction, or there is a problem with the proposed adjournment date set out on the Designation. 


40. 


41. 


42. 


43. 


44. 


5. 
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On those rare occasions where a problem arises with an Enhanced Designation, the following procedure 
should be followed. 


The Crown should review Enhanced Designations of Counsel promptly upon receipt. Where the Crown 
takes the position the Enhanced Designation of Counsel does not comply with the requirements of the 
General Enhanced Designation Practice Direction, or that there is a problem with the proposed 
adjournment date set out on the Designation, the Crown should immediately notify the Court and defence 
counsel by email. 


The Crown’s email identifying the problem with the Enhanced Designation of Counsel will form part of the 
court record. The Crown’s email, together with the Information and Enhanced Designation of Counsel will 
be delivered to a judicial official for review. 


If the judicial official receives the Crown’s email before conducting their review of the Designation, the 
judicial official will consider the Crown’s email in determining whether the matter should be adjourned or 
should remain on the docket to be addressed on the scheduled court date, in accordance with the 
provisions set out above. 


If the judicial official receives the Crown’s email after the accused person’s matter has been adjourned in 
accordance with paragraphs 32 to 34 of this Practice Direction, the judicial official may take whatever 
action they determine to be appropriate in the circumstances, including the following: 


a. directing that the adjournment date be revised to the proper adjournment date, in accordance with 
paragraph 33; 


b. directing that the matter be re-listed on the docket to be addressed on the scheduled court date, where 
there is sufficient time to notify counsel before the date; 


c. directing that the matter be brought forward from the adjournment date to be addressed on another 
court date, either one or two weeks following the scheduled court date; or 


d. directing that the matter remain adjourned as previously directed, subject to one of the parties bringing 
the matter forward to an earlier date. 


Court staff will advise defence counsel and the Crown, by email, of the judicial official’s direction. 


5. Obligation of Crown and Defence Counsel to Move the Case Forward During Adjournment Period 


45. 


During the period of adjournment under Part 4 of this Notice and any extension thereof pursuant to Part 7 
of this Notice, the Crown and defence counsel shall make best efforts to move the case forward, within the 
time period of the adjournment and/or extension, to completion of the case management / intake phase, 
including the following: 


The Crown will 

a. promptly screen the case and provide meaningful initial disclosure to defence counsel, 
b. respond promptly to disclosure requests; 

Defence counsel will 

i. make diligent efforts to obtain and review disclosure 


ii. promptly advise the Crown's office of any additional outstanding disclosure апа be diligent in following 
up on any outstanding disclosure; 


c. Both the Crown and defence counsel will work cooperatively to complete the following at the earliest 


reasonable opportunity: 


a. schedule and conduct a Crown pre-trial meeting; 


46. 


47. 


48. 


6. 
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b. where required or otherwise appropriate, schedule and conduct a judicial pre-trial; 


c. where the matter is resolving, schedule and proceed with the resolution including, where 
appropriate, bringing the matter forward in accordance with Part 6; and 


d. where the matter is proceeding to trial or preliminary inquiry, select a trial or preliminary inquiry 
date through the Trial Coordinator’s office, which may be formally set at the accused person’s next 
court date. 


If issues arise that are expected to interfere with the steps described above being completed within the 
adjournment period, counsel will arrange to have the matter brought before the Court by either scheduling 
a judicial pre-trial or bringing the matter forward in accordance with Part 6 of this Practice Direction to 
address these issues. 


The Court encourages defence counsel to file Enhanced Designations of Counsel even though some of the 
steps toward completion of the case management / intake phase, as described in this Part, have already 
been completed. In such circumstances, counsel are expected to make best efforts to complete the case 
management / intake phase at the earliest reasonable opportunity, rather than necessarily using the full 
adjournment period to do so. 


If all steps toward completion of the case management / intake phase have been completed prior to the 
end of the adjournment period and the matter is proceeding to a trial or preliminary inquiry, counsel are 
encouraged to select a date through the Trial Coordinator’s office, which may be formally set on the next 
court appearance. Alternatively, counsel are encouraged to bring the matter forward so that it can be 
resolved or otherwise addressed before the Court, using the procedure set out in Part 6 of this notice. 


6. Bringing a Matter Forward 


49. 


50. 


7. 


Any matter adjourned in accordance with Part 4 of this Practice Direction may be brought forward at any 
time to be addressed before the Court. 


The request to bring a matter forward must be in writing. Where counsel agree on a bring forward date, the 
request is to be filed electronically with the Court by either defence counsel or the Crown at least 3 
business days before the date. Where counsel are unable to agree on a bring forward date, the request 
must be brought on at least 7 days written notice to the other party and filed electronically with the Court. 


7. Extension of Adjournment 


51. 


52. 


53. 


The adjournment period set out in Part 4 may be extended once for an additional four weeks upon the joint 
request of the Crown and defence counsel. 


Subject to paragraph 53, provided the written request for an extension of adjournment is filed with the court 
at least three (3) days before the next scheduled court date, the accused person’s matter will be adjourned 
to a date four (4) weeks from their scheduled court date by the presiding judicial official without the 
accused or counsel personally appearing in court. If an appearance 4 weeks away would not fall on the 
appropriate case management date, the matter will, instead, be adjourned to the appropriate case 
management date that is approximately 4 weeks away from the date of their scheduled court date and 
Crown counsel will advise defence counsel of the revised date. 


In locations listed in section 4(b), the written request for an extension of adjournment must be filed with the 
court at least five (5) days before the next scheduled court date. The adjournment of the accused person’s 
matter will take place outside of court, in the absence of the accused person, and in advance of the 
accused person’s next scheduled date, in accordance with the procedure set out in paragraphs 32 to 34 of 
this Practice Direction, modified as necessary. 


8. 
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8. Court Record 


54. The Enhanced Designation of Counsel and any adjournment extension request will be filed with the court 


9. 


and form part of the court record. 


9. Cases Involving Co-Accused 


55. 


56. 


10. 


Defence counsel may file an Enhanced Designation of Counsel in a case involving co-accused, even 
though a co-accused has not yet retained counsel or the co-accused’s counsel has not filed an enhanced 
designation. Upon filing of the enhanced designation, the accused person’s matter will be adjourned in 
accordance with Part 4 of this Practice Direction, unless otherwise directed by a judicial official. 


The Court expects that Crown and defence counsel will work cooperatively with one another, and with any 
unrepresented accused person, to move the matter forward, such as coordinating scheduling judicial pre- 
trials and selecting trial or preliminary inquiry dates. This is particularly important if one or more co-accused 
is in custody. 


10. Paralegals Appearing as Authorized Agents Under s. 800 of the Criminal Code 


57. 


58. 


The procedure outlined above may be used by paralegals representing accused persons in connection 
with summary conviction Criminal Code offences (including hybrid offences in which the Crown has elected 
to proceed summarily) on which they are authorized to appear as agent under ss. 800 and 802.1(c) of the 
Criminal Code. The paralegal may file an “enhanced appointment of authorized agent for summary 
conviction matters”, by preparing and adapting the Enhanced Designation of Counsel described in Part 2 of 
this Practice Direction. 


Where the Crown has indicated on a charge screening form that the Crown will be electing to proceed 
summarily, the enhanced appointment of authorized agent may be filed with the Court in anticipation of the 
Crown electing to proceed summarily at the next scheduled appearance. If the Crown elects to proceed by 
summary conviction when the accused person’s matter is addressed in court on the scheduled date, the 
matter will be adjourned, without the accused person or their counsel being present, in accordance with the 
procedure set out in Part 4 of this Practice Direction. If the Crown does not elect to proceed by summary 
conviction on the next court date, the matter will be adjourned for approximately two weeks with a bench 
warrant with discretion and the Crown will contact the paralegal to advise so that the issue can be 
addressed on the next court date. 


Dated at Toronto this 6th day of August 2020. 


Revised (preamble added) November 16, 2020 


Revised (paragraphs 10 and 11) July 5, 2021 


Revised (out-of-court adjournment procedure added) April 4, 2022 


Revised (additional [out]-of-court adjournment procedure locations added) June 6, 2022 


Appendix A 
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Appendix A — Email Contact Information for Court Locations in which Adjournments occur outside of court 
in advance of the next scheduled date (section 4(b)) 


Barrie (including Bradford, Midland & Collingwood) 

Court: Barrie.OCJ.courts@ontario.ca 

Crown: 

Provincial Crown: VirtualCrownBarrie@ontario.ca 

Public Prosecution Service of Canada: simcoecountyfedcrown@jokinenlaw.ca 
Bracebridge (including Huntsville) 

Court: bracebridge.courts@ontario.ca 

Crown: 

Provincial Crown: EService.Bracebridge.Crowns@ontario.ca 
Public Prosecution Service of Canada: info@milescriminallaw.com 
College Park (Toronto) 

Court: CollegePark.OCJ.courts@ontario.ca 

Provincial Crown: enhanceddesignationCP@ontario.ca 

Goderich 

Court: Goderich.Courthouse@ontario.ca 

Crown: 

Provincial Crown: GoderichCrownOffice@ontario.ca 

Public Prosecution Service of Canada: bmartel@dmlaw.ca 
Guelph 

Court: Guelph.OCJ.Courts@ontario.ca 

Crown: 

Provincial Crown: VirtualCrownGuelph@ontario.ca 

Public Prosecution Service of Canada: ppscwellingtoncounty@gmail.com 
Hamilton 


Court: Guelph.OCJ.Courts@ontario.ca 
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Crown: 

Provincial Crown: Hamilton-Criminal-Intake-Court@ontario.ca 

Public Prosecution Service of Canada: Hamilton.disclosure@bellnet.ca 
Kitchener 

Court: Kitchener.OCJ.Designations@ontario.ca 

Crown: 

Provincial Crown: CLD.West.Kitchener@ontario.ca 

Public Prosecution Service of Canada: PPSCKitchenerSPPC@ppsc-sppc.gc.ca 
London 

Court: London.OCJ.Designation@ontario.ca 

Crown: 

Provincial Crown: VirtualCrownLondon@ontario.ca 

Public Prosecution Service of Canada: PPSCLondonSPPC@ppsc-sppc.gc.ca 
Newmarket 

Court: yorkcrim@ontario.ca 

Crown: 

Provincial Crown: VirtualCrownNewmarket@ontario.ca 

Public Prosecution Service of Canada: info@ghoshlitigation.com 

Old City Hall (Toronto) 

Court: OldCityHall.OCJ.courts@ontario.ca 

Provincial Crown: VirtualCrownOldCityHallToronto@ontario.ca 

Orillia 

Court: Orillia.courts@ontario.ca 

Crown: 

Provincial Crown: VirtualCrownBarrie@ontario.ca 


Public Prosecution Service of Canada: simcoecountyfedcrown@jokinenlaw.ca 
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Oshawa 

Court: Durham.OCJ.courts@ontario.ca 

Crown: 

Provincial Crown: VirtualCrownOshawa@ontario.ca 


Public Prosecution Service of Canada: kgbfedcrown@oshawalawyers.com and mailbox@frostwilson.com (please 
include both emails) 


Ottawa 

Court: ottawa.criminal@ontario.ca 

Crown: 

Provincial Crown: VirtualCrownOttawa@ontario.ca 

Public Prosecution Service of Canada: NCRServiceofDocuments@ppsc-sppc.gc.ca 
Ottawa Police: court@ottawapolice.ca 

Owen Sound 

Court: OwenSoundOCJCriminal@ontario.ca 

Crown: 

Provincial Crown:; VirtualCrownOwenSound@ontario.ca 

Public Prosecution Service of Canada: admin@barefootlaw.ca 

Stratford 

Court: Stratford.OCJ.Designations@ontario.ca 

Crown: 

Provincial Crown: StratfordCrown@ontario.ca 

Public Prosecution Service of Canada: PPSCLondonSPPC@ppsc-sppc.gc.ca 
Toronto East (1911 Eglinton Avenue East) 

Court: 1911.criminal@ontario.ca 

Provincial Crown: VirtualCrownScarboroughT oronto@ontario.ca 

Toronto North (1000 Finch Avenue West) 


Court: 1000.criminal@Ontario.ca 
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Provincial Crown: VirtualCrown1000FinchWToronto@ontario.ca 
Toronto West (2201 Finch Avenue West) 

Court: 2201 .criminal@Ontario.ca 

Provincial Crown: VirtualCrown2201 EtobicokeToronto@ontario.ca 
Walkerton 

Court: Walkerton.OCJ.courts@ontario.ca 

Crown: 

Provincial Crown: WalkertonCrownOffice@ontario.ca 

Public Prosecution Service of Canada: admin@barefootlaw.ca 
Windsor 

Court: Windsor.OCJ.Designations@ontario.ca 

Crown: 


Provincial Crown: VirtualCrownWindsor@ontario.ca 
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Public Prosecution Service of Canada: sonia@mousseaulaw.com and rachaelG@mousseaulaw.com (please 


include both emails) 


Provincial Practice Direction regarding Time Limits for Oral Arguments on s.11(b) Charter Applications in 


Criminal Proceedings? 


(See httpZ/www.ontariocourts.ca/ocj/legal-professionals/practice-directions/time-limits-oral-arguments/ ку ) 


(Issued pursuant to Rule 5 of the Criminal Rules of the Ontario Court of Justice) 


Subject to direction issued by the Regional Senior Judge, and unless directed otherwise by the Local Administrative 
Judge, the judicial pre-trial judge or the presiding judge, delay applications that are to be scheduled on or after July 


1, 2019 shall be scheduled for up to one hour allocated as follows: 
* Applicant — 25 minutes 
* Respondent — 25 minutes 


*  Applicant's reply — 10 minutes 
Dated at Toronto this 1st day of July, 2019. 
Chief Justice Lise Maisonneuve 


Direction for Scheduling Special Bail Hearing Courts? 


(See http;//www.ontariocourts.ca/ocj/legal-professionals/practice-directions/bail-hearing-courts/ Ut ) 
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(Matters of such length that they cannot be accommodated in regularly scheduled bail courts) 
The following practice is to be implemented to ensure consistent practices in all Ontario Court of Justice locations. 
This practice is effective January 15, 2020. 

1. The attached form (see below) is to be made available to counsel to complete. 


2. Counsel (defence and crown) consult to determine a reasonable assessment of the time required, 
interpreter or language needs, disability-related accommodation needs and any other special 
considerations for the hearing. 


3. Counsel will then attend in person or by telephone before the justice of the peace designated by the 
Regional Senior Justice of the Peace for a bail hearing conference with respect to the need for a special 
bail hearing and reasonable time requirements. The designate will endorse the form with the time to be 
scheduled. Each region will issue a protocol that will provide a process for contacting the designate. This 
conference will be facilitated on the same day that the request for the bail hearing conference is made or 
on a date requested by counsel and agreed upon by the judiciary or their designate. 


4. Counsel will then take the completed signed form to the trial coordinator. 


5. The trial coordinator ascertains the availability of a courtroom, courtroom staff and interpreters (if required), 
and any requested disability-related accommodations. 


6. The trial coordinator telephones or e-mails the scheduler in the Office of the Regional Senior Justice of the 
Peace to confirm availability of a justice of the peace for the date(s) identified. 


7. The scheduler confirms availability of a justice of the peace for the hearing and informs the trial 
coordinator. 


8. The trial coordinator confirms the date on the form and returns it to counsel. 

9. Counsel returns to court to file the form and put the arranged date on the record. 

10. The trial coordinator confirms arrangements by email (and advises of any subsequent changes) to counsel, 
scheduler, accessibility coordinator, other relevant CSD staff and management. 


January 2020 


Judicial Criminal Pre-trial Best Practices’ 


(See http:;//www.ontariocourts.ca/ocj/legal-professionals/practice-directions/criminal-pre-trial/ T) 


The Ontario Court of Justice is committed to ensuring the fair and timely resolution of criminal charges. Reducing 
trial continuations and collapse rates furthers this goal. To achieve this goal, judicial pre-trials will effectively 
address: 


* resolution options (including withdrawals or guilty pleas); 
* accurate trial estimates, and 
* procedural and evidentiary issues that promote the proper use of trial time. 
These best practices are intended to provide guidance to all judicial pre-trial participants about the application of 


OCJ Rule 4.2 (judicial pre-trial conference). These best practices are subject to the direction of the Regional Senior 
Judge. 


1. 


1. Judicial pre-trial expectations 
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Preparedness by all participants for a judicial pre-trial is a key expectation. 
Each judicial pre-trial must be meaningful and move a case toward trial or resolution. 
2. 
2. OCJ Criminal Rule 4.2 (Judicial pre-trial conference) 
Judges should follow and enforce the judicial pre-trial procedures prescribed by Rule 4.2. Crown and defence 
representatives must adhere to Rule 4.2, and in particular, must have the authority to make the decisions required 
under Rule 4.2(3). 
3. 


3. Criteria for judicial pre-trials 


The following cases should be scheduled for a judicial pre-trial: 
*  anycase estimated to require 1 day or 4 or more hours; 


* апу case where the accused intends to be unrepresented, or represented by a non-licenced agent, at trial 
and is requesting a trial date; 


* any case within a category of judicial pre-trial cases determined by the Regional Senior Judge, with 
particular attention to continuation and collapse rates; or 


* any other case directed by the Regional Senior Judge. 
4. 
4. Scheduling judicial pre-trials 


Absent exceptional circumstances, it is expected that the parties will have met to discuss the case in advance of the 
judicial pre-trial (see Rule 4.2(2)). 


Where judicial resources permit, pre-trials should be scheduled for full days (where volume allows) on fixed days at 
fixed times, with sufficient time allocated for each pre-trial to permit meaningful discussion. Each judicial pre-trial 
should be scheduled for a minimum of 20 minutes. 

5. 

5. Who should attend judicial pre-trials 

Only the Crown and licenced defence representatives, or the unrepresented accused person, should attend the pre- 
trial. Others may attend the pretrial only with the approval of the pre-trial judge. Those attending the judicial pre-trial 
must have authority to make binding decisions regarding the conduct of the case. 

6. 


6. Materials required for a judicial pre-trial 


Subject to other direction of the Regional Senior Judge, parties should be required to file sufficient material at least 
three days before a judicial pre-trial that provides the pre-trial judge with an overview of the charge and the Crown's 
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evidence, and any material that may inform a resolution or sentencing decision, unless a local practice direction 
provides otherwise. 


At a minimum, the Crown should give the pre-trial judge the police synopsis, unless a local practice direction 
provides otherwise. It is also desirable that the Crown provide a copy of the Information, and a copy of any criminal 
and local record. 


7. 
7. Judicial pre-trial venue 
Subject to availability, judicial pre-trials should be held in a designated room that is not a courtroom. Where a 


designated room is not available, judicial pre-trials should be held in a location that provides privacy, promotes open 
discussion, and conveys a sense of court decorum. 


8. 
8. Judicial role 


Judicial pre-trials require judges to apply effective management skills in order to direct productively the pre-trial, as 
well as effective leadership skills that permits strong moral suasion. Additionally, pre-trial judges should: 

e actively listen to the parties; 

* clearly and fairly communicate each parties' position; 


* provide the parties with clear guidance about the strengths and weaknesses of each case, as well as what 
steps are required for trial; and 


* create a meaningful record of discussion to assist in future case management hearings, and to keep 
parties accountable for decisions made during the pre-trial. 


9. 
9. Judicial pre-trial follow-up 


Subject to other direction of the Regional Senior Judge, the pre-trial judge should order a follow-up case- 
management event no later than 10 weeks before a trial date, such as: 


e scheduling a confirmation hearing, 
e a second judicial pre-trial, or 


* requiring the parties to file a certificate of readiness. 
10. 
10. On-going review of judicial pre-trials 


On a regular basis, in consultation with the Regional Senior Judges, local judicial pre-trial practices and results will 
be examined with a view to continuous improvements of judicial pre-trial processes. 


Policy Regarding Access to Digital Audio Recordings? 


(See http:/www.ontariocourts.ca/ocj/legal-professionals/practice-directions/digital-audio-recordings/ ку 
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1. Application 


This Policy applies to all proceedings in the Ontario Court of Justice before a judge or a justice of the peace. This 
Policy is subject to any order by the presiding judicial officer. 


2. 


2. Access to Digital Audio Recordings 


a) Copies of digital audio recordings will be provided, with a court order and upon completion of the 
appropriate court request form and undertaking and payment of any regulated copy fee, to the 
following: 


Self-represented parties 


Media not on the Joint Courts’ List of Designated Media for Access to Digital Court Recordings posted 
on the Ontario Courts’ website at www.ontariocourts.ca/en/media-list.htm EF. 


Authorized agents representing parties who are not licensed by the Law Society of Upper Canada® 


Members of the public 


The court order must be sought from the presiding judicial officer or, in his or her absence, the regional senior 
judge/regional senior justice of the peace or the local administrative judge/local administrative justice of the peace, 
or their designate. 


b) Copies of digital audio recordings will be provided, upon completion of the appropriate court 
request form and undertaking and payment of any regulated copy fee, to the following: 


Legal counsel or paralegals licensed by the Law Society of Upper Canada, other than in proceedings 
governed by the Youth Criminal Justice Act and only for those proceedings in which they are acting for 
one of the parties 


Legal counsel of record authorized to have access to records in proceedings governed by the Youth 
Criminal Justice Act 


Municipal, provincial and federal prosecutors for those proceedings in which they are acting for one of 
the parties 


Media on the Joint Courts’ List of Designated Media for Access to Digital Court Recordings posted on 
the Ontario Courts’ website at www.ontariocourts.ca/en/media-list.htm Г 


Administration of justice officers or agencies authorized by Memorandum of Understanding or 
legislation to have access to transcripts or digital audio recordings of court proceedings. Such access 
is restricted to those court proceedings that relate directly to the matter under consideration by these 
agencies. 


Persons attending on behalf of any of the above may obtain the digital audio recording upon providing the 
appropriate court request form, signed undertaking, applicable fee, and signed authorization court form. 


c) Copies of digital audio court recordings will be provided, upon request and at no charge, to the 
following: 


Court Services Division staff who require access in the course of their employment responsibilities 


Transcriptionists who are authorized under the Evidence Act who require access to transcribe court 
proceedings and who have signed an “Undertaking of Authorized Court Transcriptionist for Access to 
Audio Court Recordings” 
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e Authorized representatives of the Ontario Judicial Council and the Justices of the Peace Review 
Council for the purpose of investigating a complaint against a judge, justice of the peace or other 
judicial officer 


* The presiding judicial officer 
* A judge presiding at an appeal under the Provincial Offences Act 


* The regional senior judge/regional senior justice of the peace, who will advise the presiding judicial 
officer that access or copies of the digital audio recording were made available to them. The regional 
senior judge/regional senior justice of the peace will consult with an Associate Chief Justice prior to 
requesting access to the digital audio recording. 


3. 


3. Restrictions on Access to Digital Audio Recordings 


a) Unless a judicial officer orders otherwise, there is no access to digital audio recordings of the 
following: 


* [n camera proceedings or any portion of a proceeding that is heard in camera 
* Proceedings that are private or closed pursuant to common law, statute or court order 


e Proceedings subject to a statutory, common law or court ordered restriction on the provision of court 
records, transcripts or recordings of the proceedings 


* Case, settlement and trial management conferences. 
b) Sealing order: 
* Where any digital audio recording is of a proceeding where there is a sealing order, no access shall be 
provided to any person other than the presiding judicial officer, the Ontario Judicial Council or the 
Justices of the Peace Review Council, without a court order of the judicial officer making the sealing 
order or an appellate reviewing court. 
4. 


4. Publication Bans and Other Restrictions 


Anyone receiving a digital audio recording pursuant to this Policy is responsible to identify and comply with any 
publication bans, sealing orders, or other restrictions imposed by statute or by court order. 


5. 

5. Joint Courts' List of Designated Media for Access to Digital Court Recordings 

Media queries relating to the Joint Courts' List of Designated Media for Access to Digital Court Recordings should 
be directed to the Communications Officer of the Ontario Court of Justice at 
OCJCommunicationsOfficer@ontario.ca UT. 

Effective: April 13, 2013. Updated: September 2015, June 2018 


Undertaking of Counsel/Licensed Paralegal of Record to the Court for Access to Digital Court Recordings/Request 
Form: 


Undertaking to the Court for Access to Digital Court Recordings/Request Form: 
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Effective: July 2018: htto://www.ontariocourts.ca/en/forms/Undertaking-Court-Access-DRD.paf E. 


Court Services Division Policies and Procedures on Public Access to Court Files, Documents and Exhibits’ 


(Editor’s Note: This is an excerpt of the Court Services Division Policies and Procedures on Public Access to Court 
Files, Documents and Exhibits. For the full official version, please see htips://www.ontario.ca/document/access- 
court-files-documents-and-exhibits С®.) 


Section 6: 

Section 6: Public Access to Exhibits 
6.1 

6.1 Exhibits in Criminal Cases 


Exhibits may take many forms. Examples include: 

e physical evidence (e.g., guns, knives, clothing); 

e  photographic/electronic evidence (e.g., photos, videotapes, audiotapes, compact discs); 

* business documents (e.g., phone records, bank records, business transaction records); 

* expert reports (e.g., psychiatric reports, crime scene analyses, toxicologist reports); 

e forensic documents; and 

e  intoxilyzer technician's certificates of analysis. 
Judicial consent is required to obtain access to court exhibits. Media and members of the public may fill out a 
simple request form that will be submitted to the presiding judicial official, or if that individual is unavailable, to the 
Local Administrative Justice. The judicial official will provide direction about whether access may be granted 


(including any terms and conditions of access) or whether a formal application, on notice to the parties, is required 
to balance access rights, privacy interests, and the proper administration of justice. 


Media and members of the public should direct their inquiries to court staff who will provide a copy of the request 
form and seek judicial direction about what is required in a particular case. 


Returned Exhibits 

An exhibit may be returned to the party who filed it upon the completion of the legal proceedings and after the 
relevant appeal period has expired. If an exhibit is no longer in the court's possession, an individual seeking access 
to the record/item may make a request to the party directly. If the party denies access, a formal application may be 
brought to the court where the proceedings were heard. 


Exhibit Lists 


An exhibit list is prepared in every criminal case to record all exhibits entered into court. Exhibit lists are publicly 
accessible documents unless they contain information about matters that are sealed or were held in camera. 


6.2 


6.2 Exhibits in Civil and Family Cases 


Page 21 of 28 

PRACTICE DIRECTIONS 
6.2.1 
6.2.1 Exhibits Filed in a Proceeding 
If the exhibit was attached to an affidavit and filed with the court, it is a document filed in a proceeding and is 
publicly accessible under section 137 of the Courts of Justice Act (CJA) unless a statutory provision, common law 
rule or court order restricts access. 
6.2.2 
6.2.2 Exhibits Referred to in an Affidavit 
If an exhibit is referred to in an affidavit as being produced and shown to the deponent, the party does not attach 
the exhibit to the affidavit. Instead, the party leaves the exhibit with the registrar/clerk for the court’s use. In this 
case, the exhibit is not “filed” with the court and is not accessible under s. 137 of the Courts of Justice Act. 
6.2.3 
6.2.3 Exhibits Entered into Evidence During Trial 
If the exhibit was entered into evidence in the course of a trial (i.e. marked, numbered and entered on a list by the 
registrar/clerk), the exhibit is not “filed” in the proceeding and is therefore not covered by s. 137. These exhibits are 
within the control of the court and are not publicly accessible, except by with judicial consent. 
Members of the public may fill out a simple request form that will be submitted to the presiding judicial official, or if 
that individual is unavailable, to the Local Administrative Justice. The judicial official will provide direction about 
whether access may be granted (including any terms and conditions of access) or whether a formal application, on 


notice to the parties, is required to balance access rights, privacy interests, and the proper administration of justice. 


Media and members of the public should direct their inquiries to court staff who will provide a copy of the request 
form and seek judicial direction about what is required in a particular case. 


6.2.4 

6.2.4 Copies of Exhibits in Exhibit Books 

Since exhibit books are documents filed with the court within the meaning of s. 137 of the Courts of Justice Act, 
copies of exhibits contained in an exhibit book and filed with the Court of Appeal are publicly accessible, unless a 
statutory provision, common law rule or court order restricts access. 

Section 7: 

Section 7: Fees for Public Access to Court Documents 

NOTE: Fees are subject to change. 

7.1 


7.1 Fees to Access Criminal Court Documents 


7.1.1 
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7.1.1 Ontario Court of Justice and Superior Court of Justice 


There is no charge to access criminal court documents or search criminal court files in the Ontario Court of Justice 
and Superior Court of Justice. 


The Ontario Court of Justice fee schedule and the Superior Court of Justice fee schedule, under the Administration 
of Justice Act, set out the fee to be paid whenever a member of the public requests and is granted copies of all or 
portions of an Ontario Court of Justice criminal court record. The following copy fees apply: 
For copies of documents in provincially-administered Ontario Court of Justice courts: 

i. not requiring certification, $1.00 per page 

ii. requiring certification, $3.50 per page 
For copies of documents in municipally-administered Ontario Court of Justice courts, also known as Provincial 
Offences Act courts: 

i. notrequiring certification, $1.00 or $2.00 per page (some locations opted into a fee reduction) 


i. requiring certification, $3.50 per page 


For copies of Superior Court of Justice documents: 

i. notrequiring certification, per page $1.00 

ii. requiring certification, per page $3.50 
Copies of Informations, indictments and judicial interim release documents shall be provided upon request to the 
accused and their counsel of record without copy fees being charged. Copies of Prevention of and Remedies for 
Human Trafficking, 2017 restraining order court files and documents shall be provided upon request to parties and 
their counsel of record without copy fees being charged. Requests should be made in person at the counter, or in 
writing by mail or facsimile transmission (FAX). 
7.2 
7.2 Fees to Access Civil and Family Court Documents and Enforcement Documents 
7.2.1 


7.2.1 Ontario Court of Justice 


There is no fee to access court documents in the Ontario Court of Justice. Access to court documents, where there 
is no statutory provision or court order that restricts access, may be obtained at the originating or filing court. 


7.2.2 
7.2.2 Superior Court of Justice and Court of Appeal for Ontario 


There is no fee to access court documents at: 
e the Family Court branch of the Superior Court of Justice; or for 


e family cases heard by the Superior Court of Justice that are not appeals. 


The following chart summarizes the prescribed fees under the Administration of Justice Act to access court 


PRACTICE DIRECTIONS 
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documents in the Court of Appeal for Ontario and Superior Court of Justice, including Small Claims Court and the 


Enforcement/Sheriffs Office. 


Prescribed fees under the Administration of Justice Act to access court documents in the Court of Appeal for 
Ontario and Superior Court of Justice, including Small Claims Court and the Enforcement Office 


To inspect a court file (per file) 
By a solicitor* or party in the proceeding 


By a person who has entered into an agreement 
with the Attorney General for the bulk inspection 
of court files 


By any other person 
For the retrieval from storage of a court file 
For a search for writs (per name searched) 


For a report showing the details of a writ, lien 
or order (per report) 


Superior Court of 
Justice and Court of 
Appeal (excluding 
family cases that are 
not appeals) (O. Reg. 
293/92) 


no charge 
$4.00 


$10.00 
$78.00 
n/a 


n/a 


n/a Fee schedule used by court staff does not include this service 


Small Claims Court 
(O. Reg. 332/16) 


Enforcement/Sheriff' s 
Office 


(O. Reg. 294/92) 


no charge n/a 
$1.00 n/a 
$10.00 n/a 
$78.00 n/a 
n/a $11.60 
n/a $6.35 (maximum 


$63.30 per name) 


* Note: Refers to a solicitor for a party in the proceedings, not any solicitor in general. 


7.3 


7.3 Copy Fees 


The following chart summarizes photocopy, certified copy and digital recording copy fees prescribed under the 
Administration of Justice Act for each level of court. 


Certified (per 


page) 
Superior Court of Justice and Court $3.50** 
of Appeal — Fees O. Reg. 293/92 
Superior Court of Justice - Family $3.50 
Court - Fees O. Reg. 417/95 
Small Claims Court — Fees and $3.50 
Allowances - O. Reg. 332/16 
Ontario Court of Justice — Fees O. $3.50** 


Reg. 210/07 


Non-certified (per 
page) 


$1.00** 


$1.00 


$1.00 


$1.00 for provincially 
administered courts 
and either $1.00 or 
$2.00 for municipally 
administered 


FOR A COPY ON CD OF A DIGITAL 
RECORDING OF A COURT HEARING 


For a single day's | For each additional 


recording day's 
recording, if the 
request is made at 
the same time as a 
request under 
subitem i 
$22.00** $10.50** 
$22.00 $10.50 
$22.00 $10.50 
$22.00** $10.50** 
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courts.** 
Enforcement/Sheriff s Office О. Reg. $3.50* $1.00* n/a n/a 
294/92 


* For documents other than writs of execution, orders and certificates of lien. See section 7.2.2 above for fees for 
copies of a report showing the details of a writ, lien or order. 


** These fees are not payable by, or on behalf of, a party to an application for or appeal of a restraining order under 
the Prevention of and Remedies for Human Trafficking Act, 2017. 


7.3.1 
7.3.1 Fees for Copies of Endorsements 
Court staff must provide photocopies of endorsements to parties to a case or their lawyer at no charge. 
7.4 
7.4 Fee Waiver 
There is a fee waiver mechanism for persons who might otherwise be denied access to justice because of their 
financial circumstances. Learn more about having court fees waived: hitos://www.ontario.ca/page/have-your-court- 
fees-waived С^. 
Protocol Regarding the Use of Electronic Communication Devices in Court Proceedings? 
(See http;//www.ontariocourts.ca/ocj/legal-professionals/practice-directions/electronic-devices/ С“) 


This Protocol is founded on the “open courts" principle, which requires transparency and accountability in the 
judicial system to foster public confidence in the administration of justice. 


(1) 

(1) Application 

This Protocol applies to all persons attending or participating in a location where public court proceedings in the 
Ontario Court of Justice before a justice of the peace or a judge are being conducted or transmitted. Use of 


electronic communication devices should never interfere with court proceedings or the ability to have a fair trial. 


Note: This Protocol does not apply to persons who require electronic communication devices (or services requiring 
the use of electronic communication devices) to accommodate a disability. 


(2) 
(2) Definitions 


"Electronic communication devices" include all computers, personal electronic and digital devices, and mobile, 
cellular and smart phones. 


"Judicial Officer" means a judge or justice of the peace of the Ontario Court of Justice. 


(3) 
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(3) Use of Electronic Communication Devices in Court Proceedings 


The use of electronic communication devices in silent or vibrate mode is permitted, except as follows: 
i. The presiding judicial officer orders otherwise. 
ii. Legislation (e.g. the Child and Family Services Act) or a court order restricts public attendance. 


iii. No photos or videos may be taken unless there is a court order pursuant to section 136 of the Courts of 
Justice Act. 


iv. Audio recording of proceedings is permitted by counsel, paralegals licensed by the Law Society of Upper 
Canada, court staff, members of the media, and litigants for note-taking purposes only but the presiding 
judicial officer must be advised before the recording is commenced. Members of the public are also 
permitted to make audio recordings for note-taking purposes only if the express permission of the presiding 
judicial officer is first obtained. These audio recordings cannot be transmitted. 


v. Talking on electronic communication devices is not permitted while court is in session. 
(4) 
(4) Publication Bans and Other Restrictions 


Anyone using an electronic communication device to transmit information has the responsibility to identify and 
comply with any publication bans, sealing orders, or other restrictions imposed by statute or by court order. 


(5) 
(5) Judicial Orders 


The presiding judicial officer retains overriding responsibility to maintain courtroom decorum and to ensure that 
court proceedings are conducted in a manner consistent with the proper administration of justice. In deciding 
whether to restrict the use of electronic communication devices, the presiding judicial officer may consider whether 
there is evidence regarding factors such as: 


i. whether the use of electronic communication devices would disrupt the court proceedings or interfere with 
the proper functioning of the court electronic equipment; or 


ii whether the use of electronic communication devices would interfere with witness testimony, or 
unreasonably infringe anyone’s privacy or security. 


(6) 

(6) Enforcement of the Use of Electronic Communication Devices 

Anyone who uses an electronic communication device in a manner that the presiding judicial officer determines to 
be unacceptable may be ordered to turn off the device, leave the device outside the courtroom, leave the 
courtroom, or abide by any other order the presiding judicial officer may make. 

March 1, 2013 

Designation of Judges Authorized to Appoint Case Management Judges? 


(Criminal Code of Canada, R.S.C. 1985, c. C-46, s. 551.1 and s. 551.7) 


Pursuant to sections 551.1(1) and 551.1(2) of the Criminal Code of Canada, | designate all regional senior judges 
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and all acting regional senior judges of the Ontario Court of Justice, as judges having the authority to exercise the 
powers and duties of the Chief Justice of the Ontario Court of Justice for the appointment of case management 
judges for trials proceeding in the Ontario Court of Justice. 


In addition to the above noted designation, and also pursuant to sections 551.1(1) and 551.1(2) of the Criminal 
Code of Canada, | designate all local administrative judges and all acting local administrative judges of the Ontario 
Court of Justice, as judges having the authority to exercise the powers and duties of the Chief Justice of the Ontario 
Court of Justice for the appointment of case management judges for trials in cases involving charges under 
sections 253(1)(a) (Operation while Impaired), 253(1)(b) (Operation over 80), and section 254(5) (Failure or refusal 
to comply with demand) of the Criminal Code of Canada, proceeding in the Ontario Court of Justice. 


Pursuant to section 551.7 of the Criminal Code of Canada, | designate all regional senior judges and all acting 
regional senior judges of the Ontario Court of Justice, as judges having the authority to exercise the powers and 
duties of the Chief Justice of the Ontario Court of Justice to determine if there should be a joint hearing under 
section 551.3(1)(g). 


The above-noted designations govern designations made on or after March 1, 2013. 
DATED at Toronto this 1 day of March 2013. 

Original signed by 

Annemarie E. Bonkalo 

Chief Justice 

Ontario Court of Justice 


Practice Direction regarding the Integrated Domestic Violence Court at 311 Jarvis Street, Toronto’? 


(See http/www.ontariocourts.ca/ocj/legal-professionals/practice-directions/toronto-regiorvintegrated-domestic- 
violence-court/ 1) 


Effective March 16, 2012, the following criminal and family cases will be scheduled in the Integrated Domestic 

Violence Court at 311 Jarvis Street, Toronto: 
All domestic violence summary conviction charges that are scheduled for appearance at Old City Hall, Toronto where the 
accused is not in custody and is a litigant in a related Children's Law Reform Act or Family Law Act case at the Ontario 
Court of Justice family courts at 47 Sheppard Avenue, Toronto or 311 Jarvis Street, Toronto. 

Before any case is transferred to the Integrated Domestic Violence Court, the following is required: 


* A Children's Law Reform Act or Family Law Act case that has already started in the family court requires 
the consent of the family case management judge before the case is transferred to the Integrated Domestic 
Violence Court. 


Eligible domestic violence cases will be adjourned from Courtroom 114, Old City Hall, Toronto to the Integrated 
Domestic Violence Court at 311 Jarvis Street, Toronto. 


The Children's Law Reform Act or Family Law Act case will be adjourned from the First Appearance Court at the 
family courts at either 47 Sheppard Avenue or 311 Jarvis Street to the Integrated Domestic Violence Court at 311 
Jarvis Street for the same date as the criminal case. 


The Integrated Domestic Violence Court may hear all matters relating to the criminal and family cases, including 
short trials. 
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COVID-19: Ontario Court of Justice Protocol Re Bail Hearings  (hiips//www.ontariocourts.ca/ocj/covid- 
19/covid- 19-protocol-bail-hearings/ p? ) 


1. 


1. Introduction 


The objective of this protocol is to ensure that bail proceedings are dealt with justly and efficiently, taking into 
account the following: 


Bail proceedings must protect the liberty rights of an accused person — including the constitutional right to 
reasonable bail and the right to a timely bail hearing — and protect the public. 


Unless the matter is a "special bail hearing", that cannot be accommodated immediately, and subject to 
good faith requests for adjournment in serious and evolving investigations, all reasonable steps should be 
taken to permit a recently arrested accused person who appears before the Court for the first time and is 
prepared to proceed with his or her bail hearing, to proceed with the hearing that same day, whether or not 
it is on consent, without requiring that accused person to be remanded into custody at a correctional 
facility. This principle applies to both weekday bail courts and Weekend and Statutory Holiday (WASH) bail 
courts. 


The COVID-19 pandemic has emphasized the need for parties and the Court to work cooperatively and 
flexibly to maximize the proper and efficient use of court hearing time, particularly in proceedings involving 
accused persons who are in custody. Procedures to achieve this include (i) restricting the information and 
evidence presented at a bail hearing to what is relevant to the limited issues that must be determined at the 
hearing; (ii) where possible, having the parties discuss bail proceedings in advance of the hearing to 
resolve and/or focus issues; and (iii) having hearings proceed on the basis of documentary, rather than 
oral, evidence. 


Where a strict application of the procedures outlined in this protocol could cause delay or an adjournment 
in a particular bail proceeding, judicial officials may dispense with them. 


In this protocol, the term "defence counsel” includes duty counsel. 


2. 


2. Pre-Court Preparations and Discussions 


Video and audio resources for in-custody accused persons remain extremely limited. It is critical that all preparation 
and discussions that can occur outside of court take place before a court appearance wherever possible. 
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The Crown and defence counsel should make reasonable efforts to communicate prior to a bail appearance to 
determine whether the matter will proceed as a consent release or a contested hearing and, if contested, which 
issues are in dispute. The parties should also make efforts to narrow the issues as much as possible and discuss 
the nature of any evidence to be heard and how it will be presented. 


Advance discussions are also important because current technological constraints may make it difficult for defence 
counsel and the accused person to have a private conversation during a remote appearance, although this should 
be accommodated wherever possible should the need arise. 


3. 
3. Written materials 


To ensure an expeditious hearing, bail proceedings should proceed on a written record. Where possible, counsel 
should share written materials with one another and file the materials with the Court in advance of the hearing. 
However, when an accused person was recently arrested or if it is otherwise not feasible for counsel to exchange 
and file written materials in advance, the presiding justice may proceed on the basis of oral submissions and 
evidence, rather than delaying proceedings so that written materials can be provided. 


Where counsel have spoken in advance of the hearing and are proposing a consent release for the Court’s 
consideration, counsel should jointly complete and email to the Court the following documents: 

i. the proposed terms and conditions of release; and 

ii. the surety declaration, where required (see below). 
Where the bail hearing is a contested hearing, the Crown will share the following documents with defence counsel 
and email them to the Court in advance of the hearing: 

i. the synopsis or summary of allegations; and 

ii {һе accused's criminal record (if any); and 

iii. any other synopsis, witness statement or summary the Crown intends to introduce at the hearing. 
Materials will be exchanged and filed electronically (by email) in accordance with section 5 of the Court's COVID-19 


Notice to Counsel and the Public re: Criminal Matters in the Ontario Court of Justice unless otherwise ordered by a 
judicial official. 


The written materials will be made exhibits and thus be retained as part of the record of the bail hearing and, as 
such, need not be read onto the record. 


4. 
4. The Hearing 


Bail hearings will be conducted by audioconference or videoconference, or a combination, at the direction of a 
judicial official. 


In a contested bail hearing where the evidence of a witness will be heard, the accused may appear by 
audioconference only if the accused and Crown consent. 


It is anticipated that, in most cases, issues of bail can be determined based on the written materials and focused 
oral submissions. 
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The parties should be prepared, at the beginning of the bail hearing, to identify whether it is a Crown onus or 
reverse onus and also outline the following: 
Crown: 

e ће Crown’s position regarding what ground(s) for detention are at issue and why 


e the Crown position regarding the appropriate form of release or whether a detention order is being sought 
and, where it is a Crown onus hearing, why that form of release or a detention order is justified 


e what additional evidence, if any, the Crown will rely upon to support their position with respect to detention 
or form of release. 
Defence: 
e the defence position regarding the appropriate form of release 
e jn reverse onus situations, the proposed plan of release and what evidence, if any, they intend to call to 


satisfy their onus 


After hearing these submissions, the presiding judicial official may direct how the hearing will proceed to ensure that 
the hearing proceeds both fairly and efficiently. 


5. 

5. Sureties 

a. 

a. Alternatives to surety releases 


The ladder principle, as set out in ss. 515(1) to (2.01) of the Criminal Code and explained in H. v. Antic, 2017 SCC 
27, and section 515(2.03) of the Code mandate that a surety release be required only where the court is satisfied 
that it is the least onerous form of release possible in the circumstances, regardless of onus. In addition, there are 
significant challenges associated with meeting with sureties and having them complete documentation during the 
COVID-19 pandemic. All parties are therefore encouraged to consider and propose alternatives to surety releases 
whenever possible and appropriate. 


b. 
b. Surety declarations 


Where the accused is proposing one or more sureties, defence counsel should prepare surety declarations and 
share them with the Crown and file them with the Court in advance of the hearing, unless the Crown is consenting 
to the Court dispensing with the surety declaration(s) under s. 515.1(2)(a) of the Criminal Code. 


Where it is not feasible for the proposed surety to swear or affirm a surety declaration, defence counsel is expected 
to do the following before the hearing: 
i. communicate with the surety and complete the surety declaration; and 


ii take reasonable steps to ascertain the identity of the proposed surety, for example, by reviewing the 
surety's photo identification and comparing it to the proposed surety's appearance, either in person or by 
video (e.g. Facetime, Skype), or by other means. 


The Court recognizes that, because duty counsel’s ability to interact with a proposed surety may be particularly 
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restricted due to the COVID-19 pandemic, it may not be feasible for duty counsel to complete a surety declaration 
and ascertain the surety’s identity in some cases. 


Where (i) a sworn / affirmed surety declaration has not been provided and (ii) the Crown is not consenting to 
dispense with the surety declaration under s. 515.1(2)(a), the proposed surety is expected to attend the bail hearing 
by audioconference or videoconference. The proposed surety may be asked to confirm their identity and, where the 
surety declaration was completed but not sworn or affirmed, confirm the truth and accuracy of the contents of the 
surety declaration under oath or affirmation during the hearing. Where no surety declaration was completed, the 
surety or counsel may be required to present evidence or information to allow the Court to determine the suitability 
of the surety. 


с. 
с. Reviewing allegations and accused’s criminal record (if any) with the surety 

Where the accused is proposing one or more sureties, defence counsel should review the synopsis / summary of 
allegations and the accused's criminal record (if any) with the surety in advance of the hearing. Defence counsel 
may be asked to confirm, on the record, that they have done so. 

d. 


d. Cross-examination of sureties 


It is anticipated that, in many cases where a surety declaration has been filed, cross-examination of the surety(ies) 
will not be needed. 


The judicial official may also take measures to ensure that any such cross-examination is focused and directly 
relevant to the limited issues live at the bail hearing, and to avoid unduly prolonging the hearing. This may include 
asking the Crown to identify what area(s) and for what purpose(s) cross-examination is directed and how it will 
inform the specific issues live at the bail hearing. 


e. 
e. Surety releases 


Sureties are encouraged to make themselves available by audioconference or videoconference for the bail hearing 
so that, if a surety release is ordered, the release can be effected immediately. 


Where the Court orders a surety release, defence counsel may witness the surety signing the release order, either 
in person or through remote means. Where it is not feasible for the surety to sign the release order in the presence 
of the Court or defence counsel, the presiding judicial official may dispense with having the surety physically sign 
the release order, provided that the judicial official is satisfied that the surety has committed to fulfilling their 
obligations as a surety, including the financial obligation, as set out in the release, and that they understand that 
they are bound by the terms and conditions of the release order even if they do not sign it. 


To assist the Court in being satisfied as to the identity of the surety, defence counsel may be asked to outline the 
steps they have taken to ascertain the surety’s identity, as described above. 


6. 


6. Procedure for Effecting Release 
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The court clerk will email the release order to the correctional facility or the police station where the accused is 
being detained, so that the accused person can sign the order. 


Once the accused person has signed the release order, the correctional facility or police station will give a copy of 
the signed release order to the accused, and email a copy of the signed release order to the Court. 


The court clerk will email copies of the completed, signed release order to the Crown, defence counsel and surety 
(where applicable). Defence counsel will facilitate delivery of the release order to the surety (if any) where feasible. 


The court clerk will distribute and file a copy of the release order in accordance with normal practice. 
7. 
7. Remote Fly-In First Nation Communities 


Consideration should be given to the unique circumstances of an accused arrested in a remote First Nation 
community, including the additional prejudice and barriers caused by an adjournment, which would require the 
accused to be flown out of the community to be admitted into custody on remand. In addition, if released on bail, the 
accused may not be able to return home or may face significant barriers in returning home, due to the risk of having 
been exposed to COVID-19 and transmitting it back into the community. In these circumstances, every reasonable 
effort should be made to make a bail determination at the first appearance, while the accused is still in their home 
community. 


8. 
8. Special Bail Hearings 


The procedures set out in subsections 1 to 7 of this Notice apply to special bail hearings, except as modified below. 
In addition, the Court's Direction for Scheduling Special Bail Hearing Courts continues to apply to special bail 
hearings, except as modified below. 


Special bail hearings are bail proceedings of such length that they cannot be accommodated in regularly scheduled 
bail courts. Because special bail hearings are lengthier than other bail hearings, and often involve more serious 
charges and complex issues, enhanced case management procedures apply to special bail hearings, including (i) a 
bail hearing conference presided over by a judicial official; and (ii) the preparation of a detailed written record for the 
hearing. 


Before identifying a proceeding as requiring a special bail hearing, the Crown and defence counsel will speak to 
determine whether the matter will proceed as a consent release or a contested hearing and, if contested, which 
issues are in dispute, the ground(s) on which the Crown is relying to seek or maintain detention, as well as the 
nature of any evidence and how it will be presented. 

a. 

a. Bail hearing conference 


A bail hearing conference will be held in respect of any hearing that counsel identify as a special bail hearing. 


Bail hearing conferences will be held the same day a request is made, unless a different date is requested by 
counsel and approved by a judicial official. The conference will be arranged according to regional protocols. 
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The purpose of the bail hearing conference is to provide for a timely, just and efficient bail hearing by effectively 
addressing the following: 


* resolution of bail-related issues; 

e accurate hearing time estimates; and 

* procedural and evidentiary issues that promote the proper use of hearing time. 
To facilitate meaningful discussions at the special bail hearing conference, counsel should exchange and file with 
the Court as much of the written materials for the bail hearing (described below) as possible in advance of the 
conference. Where it is not possible to file all of the materials in advance, the judicial official presiding over the 
conference may, in their discretion, direct that a second bail hearing conference be held once the additional 
materials have been exchanged and filed. In doing so, the judicial official may direct that a target special bail 


hearing date be tentatively scheduled before the second conference is held, to be confirmed following the second 
conference. 


The bail hearing conference will be conducted by audioconference or videoconference. 


The judicial official conducting the bail hearing conference may make any direction in relation to the conduct of the 
special bail hearing that would assist in ensuring that the hearing is dealt with justly and efficiently, including the 
following: 


* identifying and, where necessary, limiting the materials to be filed; 
* Setting timelines for the exchanging and filing of materials; 


* confirming how the accused, counsel and any other participants (proposed sureties, witnesses) will appear 
for the hearing; 


* determining a time estimate for the hearing, including setting time limits for the presentation of the 
evidence (including cross-examination) and/or submissions, which the parties should expect will apply at 
the bail hearing, subject to the discretion of the judicial official presiding over the hearing; and 


* ordering that a further bail hearing conference be held to address any outstanding matters. 


Following the bail hearing conference, the special bail hearing will be scheduled through the trial coordinator's 
office. 


b. 
b. Written materials 
Special bail hearings will proceed primarily based on a written record. 


The following materials will be exchanged by the parties and then filed with the court, in accordance with the 
timelines set out below. 


Materials to be provided by the Crown: 
*  |nformation 
e Synopsis 
e Criminal record 


e . Any other relevant evidence to which the Crown will refer at the hearing, including witness statements, 
synopses or summaries of prior proceedings or outstanding charges, witness transcripts, and photographs 
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* A brief outline specifying the Crown’s concerns under the primary, secondary and/or tertiary grounds 


e Апу authorities to which the Crown intends to refer at the hearing, with the relevant paragraphs highlighted 


Materials to be provided by the Defence: 
* A brief outline of the proposed release plan 


* Where the proposed release plan includes a surety, a surety declaration and/or supplemental surety 
affidavit (which can be unsworn if swearing is not feasible) 


* Any authorities to which defence counsel intends to refer at the hearing, with the relevant paragraphs 
highlighted 


The materials will be exchanged and filed electronically (by email) in accordance with Section 3 of the Notice. 


Where possible, the written materials should be exchanged and filed in advance of the special bail hearing 
conference. Where it is not possible to do so, the judicial official presiding over the special bail hearing conference 
will set the timelines for the written materials to be exchanged and filed with the court. 


Crown and defence counsel are expected to review and discuss the written materials to further focus and clarify any 
issues prior to the hearing. 


Given the focused and time-sensitive nature of bail hearings, voluminous materials should not be filed other than in 
exceptional cases. Where appropriate, the judicial official presiding at the special bail hearing conference and/or at 
the bail hearing may impose restrictions on the written materials that are to be filed, including imposing page limits 
and/or directing the preparation of summaries. 


с. 

с. Sureties 

Section 5 of this Notice applies to proposed sureties for special bail hearings, in addition to the following directives. 
To avoid the need for supplemental oral evidence from the surety during the hearing, defence counsel is 
encouraged to supplement the information in the prescribed surety declaration with additional written evidence from 
the surety, including (i) the role that the surety will play in implementing and supervising the release plan; and (ii) 
information demonstrating the surety’s ability to fulfill the financial obligations set out in the surety declaration / 
affidavit. 

Where, following the bail hearing conference, it has been determined that a surety is expected to testify at the 
special bail hearing, defence counsel should confirm the surety’s availability to attend the hearing by 


audioconference or videoconference at the date and time scheduled for the hearing. 


Notice to the Public and to the Profession – Interim Guidelines ге Mode of Appearance for Ontario Court of 
Justice Criminal Proceedings 


(https://www.ontariocourts.ca/ocj/covid-19/criminal-appearance-guidelines/) 
Published March 18, 2022 
The Office of the Chief Medical Officer of Health recently announced the easing of COVID-19 public health 


measures, including lifting capacity limits in public spaces such as courthouses. This has increased the Ontario 
Court of Justice's capacity to return to in person proceedings. 
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The Court remains committed to using technology to better serve court users and improve access to justice, 
including the use of remote technology (video or telephone) in appropriate cases. Moving forward, OCJ criminal 
proceedings will be heard in-person, by remote technology (video or telephone) or a combination of in-person and 
remote technology. The Court will be engaging in consultations with its justice partners to determine how best to 
implement this vision in the long term. In the meantime, the Court has established interim guidelines for modes of 
appearance in criminal proceedings, which will come into effect April 4, 2022. 


The chart below sets out the mode of appearance that will apply in OCJ criminal proceedings as of April 4, 2022. 
The mode of appearance identified below is always subject to a judicial officer directing otherwise. This will allow 
RSJs and RSJPs or their designate(s), to account for local circumstances. It will also allow the judicial officer 
presiding over a particular proceeding to address circumstances specific to that proceeding. 


If the guideline set out in the chart conflicts with the content of any COVID-19 notice or directive previously issued 
by the Court, the guideline in the chart will prevail, unless a judicial officer directs otherwise. 


OCJ Criminal Proceedings - Interim Mode of Appearances* as of April 4, 2022 


*Note: The mode of appearance is subject to direction by the presiding judicial officer and/or RSJ or RSJP or 
designate. 


Before scheduling a matter to proceed by video, participants should confirm that the technology is available to 
accommodate the video appearance. 


Proceeding Mode of Appearance (as of April 4, 2022) 

Bail 

First appearances (from station; also WASH court) Accused will appear by video or audio unless otherwise 
directed. 

Bail hearings For contested bail hearings: Accused will appear by 


video unless otherwise directed. 


Note: If video is not available in the institution to 
accommodate the hearing, the accused must be brought in 
person, unless alternative arrangements for a video 
appearance can be made, e.g. bringing the accused to the 
courthouse to appear by video from a video suite within the 
courthouse. 


For consent releases and remands: Accused may attend 
by video or audio unless otherwise directed 


Sureties may attend by video or audio unless otherwise 
directed 


Special bail hearings The mode of appearance will be directed by the judicial officer 
presiding at the special bail hearing conference following 
discussion of the issue. 


Special bail conference Video unless otherwise directed 
Note: RSJ, RSJP or designate can authorize audio 
conferences as can the presiding judicial officer 

JPTs Video, unless otherwise directed (for both counsel JPTs and 
self-rep JPTs) 
Note: RSJ or designate can authorize audio or in-person 
JPTs, as can the presiding judge 


Plea Court Accused will attend in person unless judge orders otherwise 
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Trials / Prelims 


Case management 
Set date (case mgmt.) — in custody 


Set date (case mgmt.) — out of custody 


Judge-led Case Mgmt Courts (JICMCs) 

Trial Readiness 

Specialized courts (e.g. drug treatment court) 
Intake Court 


Exceptions for videos pleas on consent: subject to a judge 
ordering otherwise, video pleas do not require prior approval of 
a judge in the following circumstances: 


In-custody accused — if the accused consents to attend by 
video 


Out of custody accused — if (i) both the Crown and accused 
consent to the accused attending by video and (ii) neither 
party is seeking a custodial sentence 


In person for all participants (witness, counsel, accused), 
unless a judge has ordered otherwise 


Note: Matters that have already been pre-tried and 
scheduled (on consent) as virtual (or hybrid) hearings will 
continue in the mode scheduled, unless otherwise directed 


For matters scheduled after April 4, 2022, if all parties consent 
to some or all of a hearing being conducted on video (or as a 
hybrid hearing), the parties may presume the matter will 
proceed in the agreed-upon mode, subject to the presiding 
judge directing otherwise. 


No immediate changes. 


No immediate changes 


No immediate changes — Appearances by accused persons 
and counsel will remain primarily by video unless otherwise 
directed. 


Note: Courthouses will continue local accommodations for in- 
person appearances by accused persons who are unable to 
attend by video or audio. 


No immediate changes, 


No immediate changes: 
No immediate changes: 


Applicants and Informants may attend in person; remote 
processes introduced during pandemic will remain as an 
alternative option (for consent bail variations, private 
prosecutions, private s. 810 applications) 


For peace officers, Eprojects (i.e. elntake, eHub, eTelewarrant 
and eReports to Justice) will continue where applicable. 


Covid-19 Judge-led Intensive Case Management Courts 


(https:/Awww.ontariocourts.ca/ocj/covid- 1 9/notices-and-info-re-criminal/covid-19-judge-led-intensive-case- 


Introduction 


management-courts/) 


(Published September 3, 2021) 


1. The COVID-19 pandemic has resulted in a very large volume of cases in the Ontario Court of Justice case 
management courts. To address this backlog of cases, the Court is establishing a new case management 
court — the Judge-led Intensive Case Management Court (JICMC) — in every base court location across the 
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province. The JICMCs will supplement and assist the permanent (“regular”) case management courts 
already operating at each court location. 


Implementation Date 
2. JICMCs will be implemented in each court location no later than September 27, 2021. 


3. Cases will start being adjourned into the JICMCs no later than September 7, 2021. 


Threshold / Scope of Cases for the JICMC 
4. Cases will be referred into the JICMC based on case age, with priority being given to older cases. 


5. Unless otherwise directed by the Regional Senior Judge or designate, all cases in “regular” case 
management courts that are 15 months or older will be referred to the JICMC. 


6. At the direction of the Regional Senior Judge or designate, the age threshold for referral to a JICMC may 
be adjusted in a location to account for case volumes. For example, 


e if too many cases meet the 15-month threshold to be effectively addressed in the JICMC, a location 
may initially apply a higher age threshold (e.g. 18 months); or 


e if a location has already addressed most cases at the 15-month threshold, it may lower the threshold 
(e.g. 12 months) 


7. Cases that meet the age threshold but do not require further case management may be adjourned into a 
different court. For example, 


e if atrial or preliminary inquiry date is set and no outstanding issues require an intervening date (other 
than a confirmation / second event), the case can be adjourned to the confirmation / second event 
date, rather than the JICMC 


* if the matter is resolving, the matter may be adjourned to a plea / resolution court, rather than the 
JICMC. 


8. Both counsel matters and self-represented accused matters will be referred to the JICMC. 


Connection and Scheduling Information 


9. Unless otherwise directed by a judicial official, accused persons and their counsel may attend the JICMC 
using remote technology. Wherever possible, remote appearances should be by video, rather than 
telephone. 


10. For connection and scheduling information for the JICMC in each court location, see “Judge-led Intensive 
Case Management Courts - Connection and Scheduling Information” 


Judge-Led Intensive Case Management Courts – Connection and Scheduling Information 


(https://www.ontariocourts.ca/ocj/covid-1 9/notices-and-info-re-criminal/judge-led-intensive-case-management- 
courts-connection-and-scheduling-information/) 


(Published September 3, 2021; last updated July 13, 2022) 


For more information about Judge-led Intensive Case Management Courts (JICMCs), see COVID-19 Judge-Led 
Intensive Case Management Courts. 


To confirm in which courtroom a case is being addressed, consult the Daily Court Lists website 
(http:/www.ontariocourtdates.ca/ С“), which publishes the court dockets for the current day and the next day, or 
contact the courthouse where the case is being heard. 
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For members of the public and media: Access to remote proceedings for members of the public and media is 
presumptively by audio only. For more information about the Court policies governing public and media access to 
remote court proceedings, please consult for Court's Notice Regarding Public and Media Access to Ontario Court of 
Justice Proceedings during the COVID-19 Pandemic. 


For anyone attending a remote proceeding: It is an offence under section 136 of the Courts of Justice Act, and 
may constitute contempt of court, to record, photograph, publish or broadcast court proceedings without express 
permission of the presiding judicial officer. Some proceedings may be subject to publication bans, which make it a 
criminal offence to publish or broadcast certain information that may be referred to during a court hearing. 


Attendance and conditions of attendance at a court proceeding remain subject to any judicial direction or order. 
Additional resources: 


Guidelines for Conducting Remote Hearings in the Ontario Court of Justice. These guidelines provide best practices 
for remote hearings. 


ZOOM User Guide for Remote Hearings in the Ontario Court of Justice. This guide provides technical information 
about participating in a Zoom hearing 


Connection information (Zoom) 
Remote Court Appearances Guide for Participants 


(https://www.ontariocourts.ca/ocj/covid-19/remote-hearing-guides/guidelines-re-remote-hearings-in-the-ontario- 
court-of-justice/) 


Participants must conduct themselves for remote hearings as if they were physically in the courtroom. 


* Where court is proceeding by video, counsel, litigants, and witnesses are expected to appear on video, 
barring technical impediments. 


* Recording, publishing, broadcasting, reproducing, photographing, or otherwise disseminating the 
video, audio, or any photograph of any remote hearing is prohibited (subject to limited exceptions 
which are to be addressed with the presiding jurist). 


e Participants should join the remote appearance early. If technical support is needed, please contact 
Zoom's Help Centre. If technical difficulties are experienced which prevent a participant from hearing, 
seeing, or following the hearing, they should immediately notify the Court by speaking, raising their hand, 
or using Zoom's "Raise Hand" button. If joining a Zoom hearing by phone, they may raise their hand by 
pressing *9. If a participant becomes disconnected from the hearing, they should immediately attempt to 
rejoin. 


* Participants should ensure their device is charged or connected to a power source. Video calls can deplete 
the battery quickly. 


* Participants must be in a private, quiet space. 

e Participants must dress appropriately. Counsel must wear business attire. 

* Participants’ screen name must be surname, given name, unless otherwise directed by the court. 
e  |nappropriate profiles or background photos must not be used. 


e Participants must remain on mute until their matter is called, and notifications on their phone or computer 
must be turned off. 
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* Only one person can speak at a time. 


* Those participating by telephone should not use speakerphone or put the call on hold (as it may produce 
disruptive sounds). A landline is better than a cell phone. Participants must say their name for the record 
before they speak. 


* Participants are not to eat or drink anything except water, nor to smoke or vape. 


e Participants with documents relevant to their case should have them ready. Witnesses should not refer to 
documents or any other material whilst testifying, unless granted leave by the Court. 


The above guidelines are all subject to the discretion of the presiding jurist. 

Information for Public Observers and the Media can be accessed here. 

Information for Self-Represented Litigants in a Criminal Proceeding can be accessed here. 
Information for Self-Represented Litigants in a Family Court Proceeding can be accessed here. 
Information for Defendants in Provincial Offences cases can be accessed here. 


For technical information about participating in a Zoom hearing, please see the ZOOM User Guide for Remote 
Hearings in the Ontario Court of Justice. 


For technical information about participating in a JVN hearing, please see the JVN WebRTC Manual and JVN 
WebRTC Troubleshooting Tips. 


Private Prosecution Applications 
(https://www.ontariocourts.ca/ocj/covid-19/) 


Effective November 29, 2021, the Ontario Court of Justice will resume accepting applications for private 
prosecutions province-wide. If you wish to apply to lay a charge against another person, you can either attend a 
courthouse in person or contact the courthouse. Courthouse addresses and contact information are available at the 
Contacts and Courthouse Info page of this website. The court has established a new remote application process. 
The remote process does not prevent you from attending a courthouse in person if you wish, subject to health and 
safety guidelines. Prior to attending at a courthouse or contacting the courthouse please review the Guide for 
Applying for a Private Prosecution and the Private Prosecution Application form. The Guide may answer many 
questions that you may have. Please note that the courthouse staff and Justices of the Peace/Judges cannot 
provide you with legal advice. If you wish to obtain legal advice please contact a lawyer. 


s. 810 Peace Bond Applications 
(https://www.ontariocourts.ca/ocj/covid-19/) 


Effective July 19, 2021 the Ontario Court of Justice will resume accepting applications for s. 810 Criminal Code 
peace bonds province-wide. If you wish to apply for a s. 810 peace bond, instead of attending a courthouse, you 
should contact your local courthouse using the contact information on the Contacts and Courthouse Info page of 
this website. The court has established a new remote application process so that you may not be required to attend 
in person to start a peace bond application. Prior to contacting the courthouse please review the Guide for Applying 
for a Peace Bond and the Peace Bond Application form. The Guide may answer many questions that you may 
have. Please note that the courthouse staff and Justices of the Peace/Judges cannot provide you with legal advice. 
If you wish to obtain legal advice please contact a lawyer. 
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PROVINCIAL OFFENCES ACT 


PROVINCIAL OFFENCES ACT В.5.О. 1990, с. P.33 


INTERPRETATION 


INTERPRETATION — 
(1) In this Act, 


"certificate" means a certificate of offence issued under Part | or a certificate of parking infraction issued under Part 
Il; 


“court” means the Ontario Court of Justice; 

“electronic” and “electronically” have the meanings set out in the Electronic Commerce Act, 2000, 
“judge” means a provincial judge; 

“justice” means a provincial judge or a justice of the peace; 


“offence” means an offence under an Act of the Legislature or under a regulation or by-law made under the 
authority of an Act of the Legislature; 


“police officer’ means a chief of police or other police officer but does not include a special constable or by-law 
enforcement officer; 


“prescribed” means prescribed by the rules of court; 
“prosecutor” means, in respect of a proceeding, the following person, and includes an agent acting on that person’s 
behalf: 

1. The Attorney General, subject to paragraphs 2 and 3. 


2. |n the case of a proceeding to which a transfer agreement made under Part X applies and in which the 
Attorney General does not intervene, a person acting on behalf of a municipality in accordance with the 
agreement. 


3. The person who issues a certificate or lays an information, if neither the Attorney General nor a person 
referred to in paragraph 2, or an agent of either of them, acts as prosecutor; 


"provincial offences officer" means, 


Раде 2012 
Interpretation 
(a) a police officer, 
(b) a constable appointed pursuant to any Act, 


(c) a municipal law enforcement officer referred to in subsection 101 (4) of the Municipal Act, 2001 or in 
subsection 79 (1) of the City of Toronto Act, 2006, while in the discharge of his or her duties, 


(d) a by-law enforcement officer of any municipality or of any local board of any municipality, while in the 
discharge of his or her duties, 


(e) an officer, employee or agent of any municipality or of any local board of any municipality whose 
responsibilities include the enforcement of a by-law, an Act or a regulation under an Act, while in the 
discharge of his or her duties, or 


(f) a person designated under subsection (3); 


"representative" means, in respect of a proceeding to which this Act applies, a person authorized under the Law 
Society Actto represent a person in that proceeding; 


"set fine" means the amount specified for an offence under section 91.1 by the Chief Justice of the Ontario Court of 
Justice or by a regional senior judge of that court for the purpose of proceedings under Part I or Il. 

(2) Repealed: 2002, c. 17, Sch. F, Table. 

(3) DESIGNATION OF PROVINCIAL OFFENCES OFFICERS — 


A minister of the Crown may designate in writing any person or class of persons as a provincial 
offences officer for the purposes of all or any class of offences. 
General 


2. 


PURPOSE OF ACT — 


(1) The purpose of this Act is to replace the summary conviction procedure for the prosecution of provincial 
offences, including the provisions adopted by reference to the Criminal Code (Canada), with a procedure 
that reflects the distinction between provincial offences and criminal offences. 


(2) INTERPRETATION — 


Where, as an aid to the interpretation of provisions of this Act, recourse is had to the judicial 
interpretation of and practices under corresponding provisions of the Criminal Code (Canada), any 
variation in wording without change in substance shall not, in itself, be construed to intend a change of 
meaning. 
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3. 


CERTIFICATE OF OFFENCE AND OFFENCE NOTICE — 


(1) In addition to the procedure set out in Part Ill for commencing a proceeding by laying an information, a 
proceeding in respect of an offence may be commenced by filing a certificate of offence alleging the 
offence in the office of the court. 


(2) ISSUANCE AND SERVICE — 


A provincial offences officer who believes that one or more persons have committed an offence may 
issue, by completing and signing in the form prescribed under section 13, 


(a) a certificate of offence certifying that an offence has been committed; and 
(b) either an offence notice indicating the set fine for the offence or a summons. 
(2.1) Repealed: 2020, c. 18, Sch. 18, s. 17. 
(3) SERVICE — 


The offence notice or summons shall be served personally upon the person charged within thirty days 
after the alleged offence occurred. 


(4) Repealed: 2009, c. 33, Sch. 4, s. 1(3). 
(5) CERTIFICATE OF SERVICE — 


Where service is made by the provincial offences officer who issued the certificate of offence, the 
officer shall certify on the certificate of offence that he or she personally served the offence notice or 
summons on the person charged and the date of service. 


(6) AFFIDAVIT OF SERVICE — 


Where service is made by a person other than the provincial offences officer who issued the certificate 
of offence, he or she shall complete an affidavit of service in the prescribed form. 


(7) CERTIFICATE AS EVIDENCE — 


4. 
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A certificate of service of an offence notice or summons purporting to be signed by the provincial 
offences officer issuing it or an affidavit of service under subsection (6) shall be received in evidence 
and is proof of personal service in the absence of evidence to the contrary. 


(8) OFFICER NOT TO ACT AS AGENT — 


The provincial offences officer who serves an offence notice or summons under this section shall not 
receive payment of any money in respect of a fine, or receive the offence notice for delivery to the 
court. 


[S.O. 2009, с. 33, Sch. 4, s. 1(2, 3).] 


FILING OF CERTIFICATE OF OFFENCE — 


A certificate of offence shall be filed in the office of the court as soon as is practicable, but no later than seven days 
after service of the offence notice or summons. 


[S.O. 2009, c. 33, Sch. 4, s. 1(4).] 


5. 


HAVING A TRIAL — 


(1) A defendant who is served with an offence notice may give notice of intention to appear in court for the 
purpose of entering a plea and having a trial of the matter. 


(2) NOTICE OF INTENTION TO APPEAR IN OFFENCE NOTICE — 


The defendant must give notice of intention to appear by, 
(a) completing the notice of intention to appear part of the offence notice; and 


(b) delivering the offence notice to the court office specified in it by mail or in any other manner provided in 
the offence notice. 


(3) Repealed: 2020, с. 18, Sch. 18, 5. 2 (3). 
(3.1) Repealed: 2020, c. 18, Sch. 18, s. 2 (5). 
(4) SPECIFIED COURT OFFICE — 


A notice of intention to appear under subsection (3) is not valid unless it is given to the court office 
specified on the offence notice. 


(5) NOTICE OF TRIAL — 


Where a notice of intention to appear is received under this section, the clerk of the court shall, as soon 
as is practicable, give notice to the defendant and the prosecutor of the time and place of the trial. 


(69 RESCHEDULING TIME OF TRIAL — 


The clerk of the court may, for administrative reasons, reschedule the time of the trial by giving a 
revised notice to the defendant and the prosecutor within 21 days of giving the notice referred to in 
subsection (5). 
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[S.O. 2009, с. 33, Sch. 4, s. 1(5); S.O. 2020, с. 18, Sch. 18, s. 2.] 
5.1 


AVAILABILITY OF MEETING PROCEDURE — 


(1) This section applies if the offence notice indicates that an option of a meeting with the prosecutor to 
discuss the resolution of the offence is available. 


(2) REQUESTING A MEETING — 


A defendant may, instead of giving notice of intention to appear under section 5, request a meeting 
with the prosecutor to discuss the resolution of the offence if, within 15 days after being served with the 
offence notice, the defendant, 


(a) indicates the request on the offence notice; and 


(b) delivers the offence notice to the court office specified in the offence notice by mail or in any other 
manner specified in the offence notice. 


(2.1) SPECIFIED COURT OFFICE — 


An offence notice is not valid unless it is delivered to the court office specified in the offence notice. 
(3) NOTICE OF MEETING TIME — 


Where a defendant requests a meeting with the prosecutor under subsection (2), the clerk of the court 
shall, as soon as is practicable, give notice to the defendant and the prosecutor of the time and place 
of their meeting. 


(4) RESCHEDULING THE MEETING TIME — 


If the time for the meeting scheduled in the notice under subsection (3) is not suitable for the 
defendant, the defendant may, at least two days before the scheduled time of the meeting, deliver to 
the clerk of the court one written request to reschedule the time for the meeting and the clerk shall 
arrange a new meeting time to take place within 30 days of the time scheduled in the notice under 
subsection (3). 


(5) NOTICE OF RESCHEDULED MEETING TIME — 


Where a meeting time is rescheduled under subsection (4), the clerk of the court shall, as soon as is 
practicable, give notice to the defendant and the prosecutor of the rescheduled time and the place of 
their meeting. 


(69) MEETING BY ELECTRONIC METHOD — 


The defendant and the prosecutor may attend their meeting by electronic method in accordance with 
section 83.1. 


(7) AGREEMENT ON PLEA OF GUILTY AND SUBMISSIONS — 


At their meeting, the defendant and the prosecutor may agree that, 


(a) the defendant will enter a guilty plea to the offence or a substituted offence; and 
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(b) the defendant and the prosecutor will make submissions as to penalty, including an extension of time 
for payment. 
(8) APPEARANCE BEFORE JUSTICE — 


If an agreement is reached under subsection (7), the defendant shall, as directed by the prosecutor, 


(a) appear with the prosecutor before a justice sitting in court and orally enter the plea and make 
submissions; or 


(b) appear without the prosecutor before a justice sitting in court within 10 days, enter the plea orally and 
make the submissions in the form determined by the regulations. 


(9) CONVICTION — 


Upon receiving the plea and submissions under subsection (8), the justice may, 


(a) require the prosecutor to appear and speak to the submissions, if the submissions were submitted 
under clause (8) (b); and 


(b) enter a conviction and impose the set fine or such other fine as is permitted by law in respect of the 
offence for which the plea was entered. 


(10) IF NO JUSTICE AVAILABLE — 


If no justice is available after the meeting to conduct the proceeding under clause (8) (a), the clerk of 
the court shall, as soon as practicable, give notice to the defendant and the prosecutor of the time and 
place for their joint appearance before a justice. 


(11) NOTICE OF TRIAL — 


The clerk of the court shall, as soon as is practicable, give notice to the defendant and the prosecutor 
of the time and place of the trial if, 


(a) an agreement is not reached under subsection (7); or 
(b) the justice does not accept the guilty plea and refers the matter to trial. 


(12) RESCHEDULING TIME OF TRIAL — 


The clerk of the court may, for administrative reasons, reschedule the time of the trial by giving a 
revised notice to the defendant and the prosecutor within 21 days of giving the notice referred to 
subsection (11). 


(13) Repealed: 2020, c. 18, Sch. 18, s. 3 (10). 
(14) Repealed: 2020, c. 18, Sch. 18, s. 3 (10). 


[S.O. 2008, c. 33, Sch. 4, s. 1(6); S.O. 2020, c. 18, Sch. 18. s. 3.] 


Note: On a day to be named by proclamation of the Lieutenant Governor, section 5.1 is repealed and the 
following substituted: 


5.1 EARLY RESOLUTION MEETING PROCEDURE — 


(1) This section applies where the offence notice indicates that an option of an early resolution meeting with 
the prosecutor is available. 
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(2) REQUEST — 


Instead of filing the notice of intention to appear, a defendant may request an early resolution meeting 
with the prosecutor to discuss the resolution of the offence by delivering that request to the court office, 
by mail or in any other additional manner specified on the offence notice, within 15 days after being 
served with the offence notice. 
Note: On the day section 3 of Schedule 35 to the Stronger, Fairer Ontario Act (Budget Measures), 2017 
comes into force, subsection 5.1 (2) of the Act is amended by striking out “Instead of filing the notice of 
intention to appear” at the beginning and substituting “Instead of giving notice of intention to appear under 
section 5”. (See: 2020, c. 18, Sch. 18, s. 3 (2)) 


(3) TYPES OF EARLY RESOLUTION MEETINGS — 


The defendant may request that the early resolution meeting be conducted, 


Note: On the day section 3 of Schedule 35 to the Stronger, Fairer Ontario Act (Budget 
Measures), 2017 comes into force, subsection 5.1 (3) of the Act is amended by striking out the 
portion before clause (a) and substituting the following: (See: 2020, c. 18, Sch. 18, s. 3 (4)) 


(3) TYPES OF EARLY RESOLUTION MEETINGS — 


The defendant may request to attend the early resolution meeting, 


Note: On the day section 3 of Schedule 35 to the Stronger, Fairer Ontario Act (Budget 
Measures), 2017 comes into force, subsection 5.1 (3) of the Act is amended by striking out the 
portion before clause (a) and substituting the following: (See: 2020, c. 18, Sch. 18, s. 3 (4)) 


(a) in person; 


Note: On the day section 3 of Schedule 35 to the Stronger, Fairer Ontario Act (Budget Measures), 
2017 comes into force, clause 5.1 (3) (a) of the Act is amended by adding “at the court office” at the 
end. (See: 2020, c. 18, Sch. 18, s. 3 (5)) 


(b) in real time by electronic method in accordance with section 83.1; or 


(c) through the exchange of written electronic communications in accordance with the regulations, if the 
offence notice indicates that this option is available. 


(4) WRITTEN ELECTRONIC MEETING — 


If the defendant requests an early resolution meeting through the exchange of written electronic 
communications, the defendant, the prosecutor and the clerk shall comply with the procedure set out in 
the regulations instead of the procedure set out in subsections (5) to (7). 


(5) NOTICE — 


If a defendant requests an early resolution meeting described in clause (3) (a) or (b), the clerk of the 
court shall, as soon as is practicable, give notice to the defendant and the prosecutor of the time and, 
as applicable, the place or method of their meeting. 


(69 RESCHEDULING OF MEETING TIME — 


If the time for the meeting is not suitable for the defendant, he or she may, at least two days before the 
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scheduled time of the meeting, deliver to the clerk of the court one written request to reschedule the 
time for the meeting, and the clerk shall arrange a new meeting time to take place within 30 days after 
the time scheduled in the notice. 


(7) NOTICE OF RESCHEDULED MEETING TIME — 


If a meeting time is rescheduled, the clerk of the court shall, as soon as is practicable, give notice to 
the defendant and the prosecutor of the rescheduled time and, as applicable, the place or method of 
their meeting. 


(8) TRANSITION — 


The following rules apply to defendants who were issued an offence notice that requires the notice of 
intention to appear to be filed in person before the day section 3 of Schedule 35 to the Stronger, Fairer 
Ontario Act (Budget Measures), 2017 came into force: 


1. If the defendant did not meet with the prosecutor in accordance with this section as it read before those 
amendments came into force, the offence notice is deemed to indicate that an option of an early 
resolution meeting with the prosecutor is available and the defendant may request an early resolution 
meeting in accordance with this section. 


2. |f the defendant met with the prosecutor in accordance with this section as it read before those 
amendments came into force, their meeting and any agreement made at their meeting shall be dealt 
with in accordance with this Act as it read at that time. 


See: 2017, c. 34, Sch. 35, s. 3. 
5.1.1 


Repealed: 20089, c. 33, Sch. 4, s. 1(8). 

5.2 

Repealed: 20089, c. 33, Sch. 4, s. 1(9). 

Note: On a day to be named by proclamation of the Lieutenant Governor, section 5.2 is amended and the 


following substituted: 
5.2 EARLY RESOLUTION MEETING AGREEMENTS — 


(1) A defendant and prosecutor who participate in an early resolution meeting under section 5.1 may agree 
that, 


(a) the defendant will plead guilty to the offence, a substituted offence or a substituted allegation related to 
the offence and, 


(i) the defendant will pay the set fine and all applicable costs and surcharges fixed by the regulations 
within 15 days, or such other time as the defendant and prosecutor may agree to, after the 
conviction date that will be recorded in accordance with subsection 5.3 (4), or 


(ii) submissions will be made as to the amount of the fine, the time to pay the fine, or both; or 
(b) the prosecutor will withdraw the charge. 
(2) WITHDRAWAL OF CHARGE — 


5.3 


5.4 


Page 7 of 15 
PART | COMMENCEMENT OF PROCEEDINGS BY CERTIFICATE OF OFFENCE 


If the prosecutor agrees to withdraw the charge, he or she shall indicate that the charge has been 
withdrawn on the agreement form prescribed under section 13 and file it with the clerk of the court as 
soon as is practicable. 


AGREEMENT ON PLEA OF GUILTY, NO SUBMISSIONS — 


If an agreement described in subclause 5.2 (1) (a) (i) is reached, the defendant shall sign the agreement 
form prescribed under section 13 and provide it to the prosecutor, who shall file the form with the clerk of 
the court within three days after receiving it. 


FAILURE TO FILE — 


If the prosecutor does not file a signed agreement form within three days after receiving it as required 
by subsection (1), the charge is deemed to be withdrawn. 


RECORDING OF CONVICTION — 


Subject to an abandonment of the agreement under subsection (7), a clerk of the court who receives a 
signed agreement form under subsection (1) shall record the conviction in accordance with the 
agreement as soon as is practicable. 


CONVICTION DATE — 


The clerk of the court shall record the conviction date as the earlier of the following days: 
1. The day that is 15 days after the day the defendant signed the agreement. 
2. The day the defendant pays the set fine and all applicable costs and surcharges. 
3. The day the defendant makes the initial payment set out in the agreement. 
FINE IMPOSED — 


The fine is deemed to be imposed as of the conviction date. 
NOTICE — 


If the defendant has not paid the set fine and all applicable costs and surcharges by the conviction 
date, the clerk of the court shall give the defendant notice of the fine and its due date and of the 
defendant's right to make an application for an extension of the time for payment under section 66.0.1. 


ABANDONMENT OF AGREEMENT — 


The defendant may abandon the agreement within 15 days after the day he or she signed the 
agreement, if he or she has not made a payment referred to in paragraph 2 or 3 of subsection (4), by 
filing a notice of intention to abandon an early resolution agreement and appear at trial in the form 
prescribed under section 13 with the clerk of the court, and in such a case the clerk of the court shall, 
as soon as is practicable, give notice to the defendant and the prosecutor of the time and place of the 
trial. 


AGREEMENT ON PLEA OF GUILTY, SUBMISSIONS — 


(1) If an agreement described in subclause 5.2 (1) (a) (ii) is reached, the defendant shall sign the 
agreement form prescribed under section 13 and, as directed by the prosecutor, 


6. 
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(a) immediately appear with the prosecutor before a justice sitting in court and orally enter the plea 
and make submissions; 


(b) appear with the prosecutor before a justice sitting in court within 10 days to orally enter the plea 
and make submissions; or 


(c) appear without the prosecutor before a justice sitting in court within 10 days, enter the plea orally 
and make the submissions in the form determined by the regulations. 


(2) IF PROCEEDING NOT IMMEDIATE — 


If the prosecutor does not direct the defendant to immediately appear before a justice or if no justice is 
available to immediately conduct the proceeding, 


(a) the the prosecutor shall indicate on the agreement form prescribed under section 13 that an 
appearance before a justice is required and provide it to the clerk of the court; and 


(b) the clerk of the court shall, as soon as is practicable, give notice to the defendant and the prosecutor of 
the time and place for the proceeding. 


(3) CONVICTION — 


On receiving the plea and submissions under this section, the justice may, 


(a) at the justice’s discretion, require the prosecutor to appear and speak to the submissions if the 
defendant appears without the prosecutor; and 


(b) enter a conviction and impose the set fine or such other fine as is permitted by law in respect of the 
offence, and if applicable the allegation related to the offence, for which the plea was entered. 


5.5 NOTICE OF TRIAL — 


(1) The clerk of the court shall, as soon as is practicable, give notice to the defendant and the prosecutor 
of the time and place of the trial if, 


(a) an agreement is not reached at the early resolution meeting; or 
(b) the justice does not accept a guilty plea under section 5.4 and sets the matter to trial. 
(2) RESCHEDULING TIME OF TRIAL — 


The clerk of the court may, for administrative reasons, reschedule the time of a trial under subsection 
(1) by giving a revised notice to the defendant and the prosecutor within 21 days after giving them 
notice of the trial. 


See: 2017, c. 34, Sch. 35, s. 3. 


Repealed: 20089, c. 33, Sch. 4, s. 1(10). 


T. 


PLEA OF GUILTY WITH SUBMISSIONS — 


(1) A defendant who does not have the option of meeting with the prosecutor under section 5.1 and does not 
wish to dispute the charge in the offence notice, but wishes to make submissions as to penalty, including 
an extension of time for payment, may attend at the time and place specified in the notice and may appear 
before a justice sitting in court for the purpose of pleading guilty to the offence and making submissions as 
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to penalty, and the justice may enter a conviction and impose the set fine or such lesser fine as is 
permitted by law. 


Note: On a day to be named by proclamation of the Lieutenant Governor, subsection 7 (1) is 
amended by striking out “the option of meeting with the prosecutor under section 5.1” and 
substituting “the option of an early resolution meeting under section 5.1”. 


See: 2017, c. 34, Sch. 35, s. 4. 


(2) SUBMISSIONS UNDER OATH — 


The justice may require submissions under subsection (1) to be made under oath, orally or by affidavit. 


[S.O. 2009, с. 33, Sch. 4, s. 1(11).] 


8. 
PAYMENT OUT OF COURT — 
(1) A defendant who does not wish to dispute the charge in the offence notice may, in the manner indicated on 
the offence notice, pay the set fine and all applicable costs and surcharges fixed by the regulations. 
(2) EFFECT OF PAYMENT — 
Acceptance by the court office of payment under subsection (1) constitutes, 
(a) a plea of guilty by the defendant; 
(b) conviction of the defendant for the offence; and 
(c) imposition of a fine in the amount of the set fine for the offence. 
[S.O. 2009, c. 33, Sch. 4, s. 1(12).] 
9. 


DEEMED NOT TO DISPUTE CHARGE — 


(1) A defendant is deemed to not wish to dispute the charge if, 


(а) 


(b) 


(c) 


at least 15 days have elapsed after the defendant was served with the offence notice and the 
defendant did not give notice of intention to appear under section 5, did not request a meeting with the 
prosecutor in accordance with section 5.1 and did not plead guilty under section 7 or 8; 


the defendant requested a meeting with the prosecutor in accordance with section 5.1 but did not 
attend the scheduled meeting with the prosecutor; or 


the defendant reached an agreement with the prosecutor under subsection 5.1 (7) but did not appear 
at a sentencing hearing with a justice under subsection 5.1 (8). 


Note: On a day to be named by proclamation of the Lieutenant Governor, clauses 9 (1) (b) and (c) of 
the Act are repealed and the following substituted: (See: 2020, c. 36, Sch. 39, s. 1 (2)) 


(b) 


(c) 


the defendant requested an early resolution meeting described in clause 5.1 (3) (a) or (b) but did not 
attend the meeting; or 


the defendant reached an agreement with the prosecutor in an early resolution meeting under 
subclause 5.2 (1) (a) (ii), but did not appear before a justice as required under section 5.4. 


T 


9.1 
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EXAMINATION OF CERTIFICATE OF OFFENCE BY CLERK — 


If a defendant is deemed to not wish to dispute the charge in accordance with clause (1) (a) or (b), the 
clerk of the court shall examine the certificate of offence and, 


(a) if it is not defective, as determined by the regulations, enter a conviction in the defendant's absence 
and without a hearing and impose the set fine for the offence; or 


(b) if itis defective, as determined by the regulations, quash the proceeding. 
APPLICATION TO JUSTICE — 


A defendant who is convicted under subsection (2) may, within 15 days after becoming aware of the 
conviction, make an application to a justice in the prescribed form to strike out the conviction. 


SAME — 


On application under subsection (3), the justice shall strike out the conviction if satisfied that the 
certificate of offence is defective, as determined by the regulations, or is otherwise not complete and 
regular on its face. 


EXAMINATION OF CERTIFICATE OF OFFENCE BY JUSTICE — 


If a defendant is deemed to not wish to dispute the charge in accordance with clause (1) (c), the justice 
shall examine the certificate of offence and, 


(a) if it is not defective, as determined by the regulations, and is complete and regular on its face, enter a 
conviction in the defendant's absence and without a hearing and impose the set fine for the offence; or 


(b) if it is defective, as determined by the regulations, or is otherwise not complete and regular on its face, 
quash the proceeding. 


PROOF OF MUNICIAPAL BY-LAW NOT REQUIRED — 


If the offence is in respect of an offence under a by-law of a municipality, proof of the by-law that 
creates the offence is not required to enter a conviction and impose a set fine under this section. 


TRANSITION — 


This section applies with respect to a defendant served with an offence notice before the day 
subsection 1 (1) of Schedule 39 to the Protect, Support and Recover from COVID-19 Act (Budget 
Measures), 2020 came into force, if a justice had not examined the certificate of offence before that 
day. 


[S.O. 2008, c. 33, Sch. 4, s. 1(13); S.O. 2020, c. 36, Sch. 39, s. 1.] 


FAILURE TO APPEAR AT TRIAL — 


(1) 


(2) 


A defendant is deemed to not wish to dispute the charge where the defendant has been issued a notice of 
the time and place of trial and fails to appear at the time and place appointed for the trial. 


EXAMINATION BY JUSTICE — 


If subsection (1) applies, section 54 does not apply, and a justice shall examine the certificate of 
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offence and shall without a hearing enter a conviction in the defendant's absence and impose the set 
fine for the offence if the certificate is complete and regular on its face. 


(3) QUASHING PROCEEDING — 


10. 


The justice shall quash the proceeding if he or she is not able to enter a conviction. 


[S.O. 1993, c. 31, s. 1(3); S.O. 2009, c. 33, Sch. 4, s. 1(14).] 


SIGNATURE ON NOTICE — 


A signature on an offence notice or notice of intention to appear purporting to be that of the defendant is proof, in 
the absence of evidence to the contrary, that it is the signature of the defendant. 


[S.O. 1993, c. 31, s. 1(4).] 


Reopening 


11. 


APPLICATION TO STRIKE OUT CONVICTION — 


(1) A defendant who was convicted without a hearing may, within 15 days of becoming aware of the 
conviction, apply to a justice to strike out the conviction. 


(2) STRIKING OUT THE CONVICTION — 


Upon application under subsection (1), a justice shall strike out a conviction if satisfied by affidavit of 
the defendant or on other evidence or information that, through no fault of the defendant, the defendant 
was unable to appear for a hearing or for a meeting under section 5.1 or the defendant did not receive 
delivery of a notice or document relating to the offence. 


(3) IF CONVICTION STRUCK OUT — 


(с) 


If the justice strikes out the conviction, the justice shall, 


proceed under section 7, if the offence notice does not indicate that the option of a meeting under 
section 5.1 is available and the defendant wishes to proceed under section 7; 


direct the clerk of the court to give notice to the defendant and the prosecutor of the time and place of 
their meeting under subsection 5.1 if the offence notice indicates that the option of a meeting under 
that section is available and the defendant wishes to proceed under that section; or 


direct the clerk of the court to give notice to the defendant and the prosecutor of the time and place of 
the trial. 


(4) RESCHEDULING TIME OF TRIAL — 


The clerk of the court may, for administrative reasons, reschedule the time of the trial by giving a 
revised notice to the defendant and the prosecutor within 21 days of giving the notice referred to clause 


(3) (с). 


(5) CERTIFICATE — 
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A justice who strikes out a conviction under subsection (2) shall give the defendant a certificate of the 
fact in the prescribed form. 


[S.O. 2009, c. 33, Sch. 4, s. 1(16); 2020, c. 18, Sch. 18, s. 4.] 
Note: On a day to be named by proclamation of the Lieutenant Governor, section 11 is repealed and the 
following substituted: 


Reopening 
11. APPLICATION TO STRIKE OUT CONVICTION — 


(1) A defendant who was convicted without a hearing may, within 15 days after becoming aware of the 
conviction, make an application to have the conviction struck out by completing the prescribed form and 
filing it in the office of the court. 


(2) STRIKING OUT THE CONVICTION — 


On application under subsection (1), the clerk of the court shall strike out the conviction if satisfied by 
affidavit of the defendant that, through no fault of the defendant, he or she, 


(a) was unable to attend an early resolution meeting described in clause 5.1 (3) (a) or (b); 
(b) was unable to appear for a hearing; or 
(c) did not receive delivery of a notice or document relating to the offence. 


REVIEW BY JUSTICE — 


© 


If the clerk of the court does not strike out the conviction, he or she shall forward the application to a 
justice for review, who shall strike out the conviction if he or she determines that the requirements in 
subsection (2) have been met. 


NOTICE IF CONVICTION STRUCK OUT — 


= 


If a conviction is struck out under subsection (2) or (3), the clerk of the court shall give notice, 


(a) to the defendant of the time and place to appear under section 7, if the offence notice does not indicate 
that the option of an early resolution meeting under section 5.1 is available and the defendant wishes 
to proceed under section 7; 


(b) to the defendant and the prosecutor of the time and, as applicable, the place or method of their early 
resolution meeting under section 5.1, if the offence notice indicates that the option of an early 
resolution meeting under that section is available and the defendant wishes to proceed under that 
section; or 


(c) to the defendant and the prosecutor of the time and place of the trial. 


(5) RESCHEDULING TIME OF TRIAL — 


The clerk of the court may, for administrative reasons, reschedule the time of the trial by giving a 
revised notice to the defendant and the prosecutor within 21 days after giving the notice referred to in 
clause (4) (c). 


(6) CERTIFICATE — 
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A justice or a clerk of the court who strikes out a conviction under this section shall give the defendant 
a certificate of the fact in the prescribed form. 


(7) TRANSITION — 


Despite subsection (4), a defendant is eligible to have an early resolution meeting under section 5.1 
even if the offence notice does not indicate that the option of an early resolution meeting under that 
section is available if, 


(a) the offence notice was issued before the day section 3 of Schedule 35 to the Stronger, Fairer Ontario 
Act (Budget Measures), 2017 came into force; and 


(b) the offence notice requires the notice of intention to appear to be filed in person. 


See: 2017, c. 34, Sch. 35, s. 6. 
11.1 


ERROR BY MUNICIPALITY — 


(1) A municipality or other body may apply to a justice requesting that a conviction be struck out if the 
defendant was convicted because of an error made by the municipality or other body. 


(2) STRIKING OUT CONVICTION — 


On an application by a municipality or other body, if a justice is satisfied that an error was made, the 
justice shall strike out the conviction. 


(3) NOTICE TO DEFENDANT — 


If the justice strikes out the conviction, the municipality or other body shall notify the defendant of that 
fact. 


[S.O. 2009, c. 33, Sch. 4, s. 1(17).] 
Consequences of conviction 


12. 


PENALTY — 


(1) Where the penalty prescribed for an offence includes a fine of more than $1,000 or imprisonment and a 
proceeding is commenced under this Part, the provision for fine or imprisonment does not apply and in lieu 
thereof the offence is punishable by a fine of not more than the maximum fine prescribed for the offence or 
$1,000, whichever is the lesser. 


(1.1) TRANSITIONAL — 
Subsection (1) applies only to an offence committed on or after the day subsection 1 (18) of Schedule 
4 to the Good Government Act, 2009 comes into force. 


(2) OTHER CONSEQUENCES OF CONVICTION — 


Where a person is convicted of an offence in a proceeding initiated by an offence notice, 


(а) 


(b) 


13. 
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a provision in or under any other Act that provides for an action or result following upon a conviction of 
an offence does not apply to the conviction, except, 

(i) for the purpose of carrying out the sentence imposed, 

(ii) for the purpose of recording and proving the conviction, 


(iii) for the purposes of giving effect to any action or result provided for under the Highway Traffic Act, 
and 


(iv) Repealed: 2004, c. 22, s. 7(2). 
(v) for the purposes of section 22 of the Smoke-Free Ontario Act, 2017; and 


any thing seized in connection with the offence after the service of the offence notice is not liable to 
forfeiture. 


[S.O. 1994, c. 10, s. 23; S.O. 2004, c. 22, s. 7; S.O. 2005, c. 18, s. 18; S.O. 2009, c. 33, Sch. 4, s. 
1(18, 19); S.O. 2017, c. 26, Sch. 3, s. 27.] 


REGULATIONS — 


(1) The Lieutenant Governor in Council may make regulations, 


Repealed: 2011, c. 1, Sch. 1, s. 7(1). 


authorizing the use in a form prescribed under clause (1.1) (a) of any word or expression to designate 
an offence. 


Repealed: 2011, c. 1, Sch. 1, s. 7(3). 
Repealed: 2009, c. 33, Sch. 4, s. 1(20). 
SAME, ATTORNEY GENERAL — 


The Attorney General may make regulations, 


prescribing the forms that are considered necessary under this Part; 


(b) respecting any matter that is considered necessary to provide for the use of the forms under this Part. 


Note: On a day to be named by proclamation of the Lieutenant Governor, subsection 13 (1.1) is amended by 
adding the following clause: (See: 2020, c. 36, Sch. 39, s. 2 (1)) 


(c) establishing and governing a procedure for early resolution meetings under clause 5.1 (3) (c) conducted 
through the exchange of written electronic communications, including, without limiting the generality of the 
foregoing, 


(i) 


(ii) 


requiring the meetings to be conducted using a prescribed method of exchanging written electronic 
communications, 


prescribing methods of exchanging written electronic communications that cannot be used to conduct 
the meetings, 


governing the provision of notice to the defendant and prosecutor, 
governing the process for withdrawing from the meeting and the consequences of such a withdrawal, 


governing the timelines and deadlines that must be met by the defendant and prosecutor or the 
process for determining those timelines and deadlines, 
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(vi) governing the procedural consequences for failing to meet a timeline or deadline, which may include 
requiring the clerk of the court to schedule a trial for the offence, 


(vii) varying or modifying the application of sections 5.2, 5.3, 5.4 and 5.5 to these meetings, and 

(viii) governing transitional matters that may arise in relation to these meetings; 
(d) prescribing the characteristics that make a certificate of offence defective for the purposes of section 9. 
(2) SUFFICIENCY OF ABBREVIATED WORDING — 


The use on a form prescribed under clause (1.1) (a) of any word or expression authorized by the 


regulations to designate an offence is sufficient for all purposes to describe the offence designated by 
such word or expression. 


(3) IDEM— 


Where the regulations do not authorize the use of a word or expression to describe an offence in a 
form prescribed under clause (1.1) (a), the offence may be described in accordance with section 25. 


[S.O. 1993, c. 31, s. 1(6); S.O. 2009, с. 33, Sch. 4, s. 1(20); S.O. 2011, c. 1, Sch. 1, s. 7(1-5); S.O. 
2017, c. 34, Sch. 35, s. 7 (1); 2020, c. 36, Sch. 39, s. 2 (2).] 
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14. 

“PARKING INFRACTION”, PART II — 

In this Part, 

“parking infraction” means any unlawful parking, standing or stopping of a vehicle that constitutes an offence. 
[S.O. 1992, c. 20, s. 1(1).] 

14.1 


PROCEEDING, PARKING INFRACTION — 


In addition to the procedure set out in Part III for commencing a proceeding by laying an information, a proceeding 


in respect of a parking infraction may be commenced in accordance with this Part. 
[S.O. 1992, c. 20, s. 1(1).] 
15. 


CERTIFICATE AND NOTICE OF PARKING INFRACTION — 


(1) A provincial offences officer who believes from his or her personal knowledge that one or more persons 


have committed a parking infraction may issue, 
(a) a certificate of parking infraction certifying that a parking infraction has been committed; and 
(b) a parking infraction notice indicating the set fine for the infraction. 


(2) IDEM— 


The provincial offences officer shall complete and sign the certificate and notice in the form prescribed 


under section 20. 


(3) MUNICIPAL BY-LAWS — 
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If the alleged infraction is under a by-law of a municipality, it is not necessary to include a reference to 
the number of the by-law on the certificate or notice. 


(4) SERVICE ON OWNER — 


The issuing provincial offences officer may serve the parking infraction notice on the owner of the 
vehicle identified in the notice, 


(a) by affixing it to the vehicle in a conspicuous place at the time of the alleged infraction; or 


(b) by delivering it personally to the person having care and control of the vehicle at the time of the alleged 
infraction. 


(5) SERVICE ON OPERATOR — 


The issuing provincial offences officer may serve the parking infraction notice on the operator of a 
vehicle by delivering it to the operator personally at the time of the alleged infraction. 


(6) CERTIFICATE OF SERVICE — 


The issuing provincial offences officer shall certify on the certificate of parking infraction that he or she 
served the parking infraction notice on the person charged and the date and method of service. 


(7) CERTIFICATE AS EVIDENCE — 


If it appears that the provincial offences officer who issued a certificate of parking infraction has 
certified service of the parking infraction notice and signed the certificate, the certificate shall be 
received in evidence and is proof of service unless there is evidence to the contrary. 


[S.O. 1992, c. 20, s. 1(1).] 
16. 


PAYMENT OUT OF COURT — 


A defendant who does not wish to dispute the charge may deliver the notice and amount of the set fine to the place 
shown on the notice. 


[S.O. 1992, c. 20, s. 1(1).] 
17. 


INTENTION TO APPEAR — 


(1) A defendant who is served with a parking infraction notice may give notice of intention to appear in court 
for the purpose of entering a plea and having a trial of the matter by so indicating on the parking infraction 
notice and delivering the notice to the place specified in it. 


(2) PROCEEDING COMMENCED — 


If a defendant gives notice of an intention to appear, a proceeding may be commenced in respect of 
the charge if it is done within seventy-five days after the day on which the alleged infraction occurred. 


(3) IDEM— 


17.1 
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The proceeding shall be commenced by filing in the office of the court, 
the certificate of parking infraction; and 


if the parking infraction is alleged against the defendant as owner of a vehicle, evidence of the 
ownership of the vehicle. 


(4) NOTICE OF TRIAL — 


(4.1) 


As soon as practicable after the proceeding is commenced, the clerk of the court or a person 
designated by the regulations shall give notice to the defendant and prosecutor of the time and place of 
the trial. 


RESCHEDULING TIME OF TRIAL — 


The clerk of the court may, for administrative reasons, reschedule the time of the trial by giving a 
revised notice to the defendant and the prosecutor within 21 days of giving the notice referred to 
subsection (4). 


(b) CERTIFICATE NOT INVALID WITHOUT BY-LAW NUMBER — 


A certificate of parking infraction issued for an infraction under a by-law of a municipality is not 
insufficient or irregular by reason only that it does not identify the by-law that creates the offence if the 
notice of trial given to the defendant identifies the by-law. 


[S.O. 1992, c. 20, s. 1(1); S.O. 1993, c. 31, s. 1(7, 8); S.O. 2009, c. 33, Sch. 4, s. 1(21).] 


APPLICATION — 


(1) This section applies where the parking infraction notice requires the notice of intention to appear to be filed 


in person at a place specified in the parking infraction notice. 


Note: On a day to be named by proclamation of the Lieutenant Governor, subsection 17.1 (1) of the Act is 
repealed and the following substituted: (See: 2020, c. 18, Sch. 18, s. 5 (1)) 


(1) ALTERNATIVE TO S. 17 — 


This section applies if the parking infraction notice allows for the defendant to make an appointment to 
discuss the parking infraction notice and, if applicable, file the notice of intention to appear. 


(2) SUBSS. 17 (1), (3) AND (4) INAPPLICABLE — 


Subsections 17 (1), (3) and (4) do not apply in a municipality in which this section applies. 


(3) FILING — 


A defendant who is served with a parking infraction notice may give notice of intention to appear in 
court for the purpose of entering a plea and having a trial of the matter by attending in person or by 
representative at the place specified in the parking infraction notice at the time or times specified in the 
parking infraction notice and filing a notice of intention to appear with a person designated by the 
regulations. 


Note: On a day to be named by proclamation of the Lieutenant Governor, subsection 17.1 (3) of the Act is 
repealed and the following substituted: (See: 2020, c. 18, Sch. 18, s. 5 (1)) 
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(3) FILING — 


— 


— 


A defendant who is served with a parking infraction notice may give notice of intention to appear in 
court for the purpose of entering a plea and having a trial of the matter by filing a notice of intention to 
appear with a person designated by the regulations, 


in person at the time or times specified in the parking infraction notice; 

by mail; or 

in any other manner specified in the parking infraction notice. 
EXCEPTION — 


Despite subsection (3), the requirements of that subsection may be met without personal attendance 
by delivering the notice of intention to appear to the place specified in the parking infraction notice by 
mail or in any other method permitted by the applicable municipality, if the parking infraction notice was 
served, 


on or after the day subsection 5 (2) of Schedule 18 to the COVID-19 Economic Recovery Act, 2020 
comes into force; or 


before the day subsection 5 (2) of Schedule 18 to the COVID-19 Economic Recovery Act, 2020 comes 
into force, unless, before that day, the defendant, 


(i) delivered a notice of intention to appear under this section or section 18.1.1 or paid the fine, or 


(ii) was convicted under subsection 18.2 (6). 


Note: On a day to be named by proclamation of the Lieutenant Governor, subsection 17.1 (3.1) of the Act is 
repealed. (See: 2020, c. 18, Sch. 18, s. 5 (3)) 


(4) NOTICE — 


The notice of intention to appear shall be in the form prescribed under section 20. 


(5) PROCEEDING COMMENCED — 


The proceeding shall be commenced by filing the certificate of parking infraction in the office of the 
clerk of the court or the person designated by the regulations. 


(6) NOTICE OF TRIAL — 


(6.1) 


As soon as practicable after the proceeding is commenced, the clerk of the court or the person 
designated by the regulations shall give notice to the defendant and the prosecutor of the time and 
place of the trial. 


RESCHEDULING TIME OF TRIAL — 


The clerk of the court may, for administrative reasons, reschedule the time of the trial by giving a 
revised notice to the defendant and the prosecutor within 21 days of giving the notice referred to 
subsection (6). 


(7) EVIDENCE REQUIRED AT TRIAL — 


The court shall not convict the defendant unless the following are presented at the trial: 
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1. If the parking infraction is alleged against the defendant as owner of a vehicle, evidence of the 
ownership of the vehicle. 


2. A copy of the notice of trial, with the certificate of the person who issued the notice under subsection 
(6), stating that the notice was given to the defendant and to the prosecutor and stating the date on 
which this was done. 


3. The certificate of parking infraction. 


[S.O. 1993, c. 31, s. 1(9); S.O. 1994, c. 27, s. 52(2); S.O. 2006, c. 21, Sch. C, s. 131(3); S.O. 2009, 
c. 33, Sch. 4, s. 1(22, 23); S.O. 2020. c. 18, Sch. 18, s. 5(2).] 


18. 


FAILURE TO RESPOND — 
(1) The person designated by the regulations may give the defendant a notice of impending conviction if, 


(a) at least fifteen days and no more than thirty-five days have elapsed since the alleged infraction 
occurred; 


(b) the defendant has not paid the fine; and 
(c) a notice of intention to appear has not been received. 


(2) FORM OF NOTICE — 


The notice shall be in the form prescribed under section 20. 


(3) CONTENTS OF NOTICE — 


The notice shall, 
(a) indicate the set fine for the infraction; and 


(b) indicate that a conviction will be registered against the defendant unless the defendant pays the set 
fine or gives notice of an intention to appear in court for the purpose of entering a plea and having a 
trial of the matter. 


[S.O. 1992, c. 20, s. 1(1); S.O. 1993, c. 31, s. 1(10, 11).] 
18.1 


INTENTION TO APPEAR — 


(1) A defendant who receives a notice of impending conviction may give notice of intention to appear in court 
for the purpose of entering a plea and having a trial of the matter by so indicating on the notice of 
impending conviction and delivering the notice to the place specified in it. 


(2) PROCEEDING COMMENCED — 


If a defendant gives notice of an intention to appear after a notice of impending conviction has been 
given, a proceeding may be commenced in respect of the charge if it is done within seventy-five days 
after the day on which the alleged infraction occurred. 


(3) IDEM— 


The proceeding shall be commenced by filing in the office of the court, 
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(a) the certificate of parking infraction; and 


(b) if the parking infraction is alleged against the defendant as owner of a vehicle, evidence of the 
ownership of the vehicle. 


(4) NOTICE OF TRIAL — 


As soon as practicable after the proceeding is commenced, the clerk of the court or a person 
designated by the regulations shall give notice to the defendant and prosecutor of the time and place of 
the trial. 


(5) RESCHEDULING TIME OF TRIAL — 


The clerk of the court may, for administrative reasons, reschedule the time of the trial by giving a 
revised notice to the defendant and the prosecutor within 21 days of giving the notice referred to 
subsection (4). 


[S.O. 1992, с. 20, s. 1(1); S.O. 1993, c. 31, c. 1(12, 13); S.O. 2009, c. 33, Sch. 4, s. 1(24).] 
18.1.1 


APPLICATION — 


(1) This section applies where the notice of impending conviction requires the notice of intention to appear to 
be filed in person at a place specified in the notice of impending conviction. 


Note: On a day to be named by proclamation of the Lieutenant Governor, subsection 18.1.1 (1) of the Act is 
repealed and the following substituted: (See: 2020, c. 18, Sch. 18, s. 6 (1)) 


(1) ALTERNATIVE TO S. 18.1 — 


This section applies if the notice of impending conviction allows for the defendant to make an 
appointment to discuss the notice of impending conviction and, if applicable, file the notice of intention 
to appear. 


(2) SUBSS. 18.1 (1), (3) AND (4) INAPPLICABLE — 


Subsections 18.1 (1), (3) and (4) do not apply in a municipality in which this section applies. 
(2.1) SUBSS. 17.1 (5), (6) AND (7) APPLICABLE — 


Subsections 17.1 (5), (6) and (7) apply to a proceeding begun under this section. 
(3) FILING NOTICE OF INTENTION TO APPEAR — 


A defendant who receives a notice of impending conviction may give notice of intention to appear in 
court for the purpose of entering a plea and having a trial of the matter by attending in person or by 
representative at the place specified in the notice of impending conviction at the time or times specified 
in the notice of impending conviction and filing a notice of intention to appear with a person designated 
by the regulations. 
Note: On a day to be named by proclamation of the Lieutenant Governor, subsection 18.1.1 (3) of the Act is 
repealed and the following substituted: (See: 2020, c. 18, Sch. 18, s. 6 (1)) 


(3) FILING — 
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A defendant who receives a notice of impending conviction may give notice of intention to appear in 
court for the purpose of entering a plea and having a trial of the matter by filing a notice of intention to 
appear with a person designated by the regulations, 


a) in person at the time or times specified in the notice of impending conviction; 

b) by mail; or 

с) in any other manner specified in the notice of impending conviction. 
EXCEPTION — 


Despite subsection (3), the requirements of that subsection may be met without personal attendance 
by delivering the notice of intention to appear to the place specified in the notice of impending 
conviction by mail or in any other method permitted by the applicable municipality, if the notice of 
impending conviction was received, 


(a) on or after the day subsection 6 (2) of Schedule 18 to the COVID-19 Economic Recovery Act, 2020 
comes into force; or 


S 


before the day subsection 6 (2) of Schedule 18 to the COVID-19 Economic Recovery Act, 2020 comes 
into force, unless, before that day, the defendant, 


(i) delivered a notice of intention to appear under this section or section 17.1 or paid the fine, or 
(ii) was convicted under subsection 18.2 (6). 
Note: On a day to be named by proclamation of the Lieutenant Governor, subsection 18.1.1 (3.1) of the Act 
is repealed. (See: 2020, c. 18, Sch. 18, s. 6 (3)) 
(4) FORM OF NOTICE — 


The notice of intention to appear shall be in the form prescribed under section 20. 


[S.O. 1993, c. 31, s. 1(14); S.O. 1994, c. 27, s. 52(3); S.O. 2006, c. 21, Sch. C, s. 131(3); S.O. 2009, c. 
33, Sch. 4, s. 1(25); S.O. 2020, c. 18, Sch. 18, s. 6(2).] 
18.1.2 


Repealed: 20089, c. 33, Sch. 4, s. 1(26). 
18.2 


NO RESPONSE TO IMPENDING CONVICTION NOTICE — 


(1) A defendant who has been given a notice of impending conviction shall be deemed not to dispute the 
charge if fifteen days have elapsed since the defendant was given the notice, the fine has not been paid 
and a notice of intention to appear has not been received. 


(1.1) REQUEST FOR CONVICTION — 
If subsection (1) applies, the person designated by the regulations may prepare and sign a certificate 
requesting a conviction in the form prescribed under section 20. 


(2) IDEM — 


The certificate requesting a conviction shall state, 
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that the certificate of parking infraction is complete and regular on its face; 
if the defendant is liable as owner, that the person is satisfied that the defendant is the owner; 
that there is valid legal authority for charging the defendant with the parking infraction; 


that the defendant was given a notice of impending conviction at least fifteen days before the certificate 
requesting a conviction is filed; 


(e) that the alleged infraction occurred less than seventy-five days before the certificate requesting a 
conviction is filed; and 


(f) the prescribed information. 


(3) IDEM— 


If the certificate of parking infraction was issued for an infraction under a by-law of a municipality, the 
certificate requesting a conviction shall also state, 


(a) that payment of the set fine has not been made; and 


(b) that the defendant has not given notice of intention to appear in court for the purpose of entering a plea 
and having a trial of the matter. 


(4) IDEM— 


A certificate requesting a conviction purporting to be signed by the person authorized to prepare it shall 
be received in evidence and is proof, in the absence of evidence to the contrary, of the facts contained 
in it. 


(5) PROCEEDING COMMENCED — 


A proceeding may be commenced in respect of the charge by filing the certificate requesting a 
conviction in the office of the court, but only if the certificate is filed within seventy-five days after the 
alleged infraction occurred. 


(6) RECORDING OF CONVICTION — 


Upon receiving a certificate requesting a conviction, the clerk of the court shall record a conviction and 
the defendant is then liable to pay the set fine for the offence. 


[S.O. 1992, с. 20, s. 1(1); S.O. 1993, c. 31, s. 1(15, 16, 17).] 
18.3 


APPLICATION WHERE TICKET DEFECTIVE — 


(1) A defendant who is convicted of a parking infraction under section 18.2 may, within fifteen days after 
becoming aware of the conviction, apply to a justice requesting that the conviction be struck out for the 
reason that the parking infraction notice is defective on its face. 


(2) IDEM — 


On an application by the defendant, if a justice is satisfied that the parking infraction notice is defective 
on its face, the justice shall strike out the conviction and shall order that the municipality or other body 
that issued the certificate requesting a conviction pay $25 in costs to the defendant. 


[S.O. 1992, c. 20, s. 1(1).] 
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18.4 


FAILURE TO APPEAR AT TRIAL — 


(1) A defendant is deemed to not wish to dispute the charge where the defendant has been issued a notice of 
the time and place of trial and fails to appear at the time and place appointed for the trial. 


(2) EXAMINATION BY JUSTICE — 


If subsection (1) applies, section 54 does not apply, and a justice shall examine the certificate of 
parking infraction and shall without a hearing enter a conviction in the defendant’s absence and impose 
the set fine for the offence if the certificate is complete and regular on its face. 


(3) OWNER LIABILITY — 


Despite subsection (2), if the defendant is alleged to have committed the parking infraction as owner of 
the vehicle involved in the infraction, the justice shall not enter a conviction and impose the set fine 
unless he or she is satisfied that the defendant is the owner of the vehicle. 


(4) ENTERING CONVICTION — 


The justice shall enter a conviction with respect to a parking infraction under a by-law of a municipality 
without proof of the by-law that creates the offence if the justice is satisfied that the other criteria for 
entering a conviction have been met. 


(5) QUASHING PROCEEDING — 


The justice shall quash the proceeding if he or she is not able to enter a conviction. 


[S.O. 1993, c. 31, s. 1(18); S.O. 2009, c. 33, Sch. 4, s. 1(27).] 
18.5 
ERROR BY MUNICIPALITY — 


(1) A municipality or other body may apply to a justice requesting that a conviction respecting a parking 
infraction be struck out if the defendant was convicted because of an error made by the municipality or 
other body. 


(2) IDEM— 


On an application by a municipality or other body, if a justice is satisfied that an error was made, the 
justice shall strike out the conviction. 


(3) IDEM— 


If the justice strikes out the conviction, the municipality or other body shall notify the defendant of that 
fact. 


[S.O. 1992, c. 20, s. 1(1).] 
18.6 


AUTHORITY TO COLLECT PARKING FINES — 
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(1) A municipality may collect the fines levied for convictions respecting parking infractions under its by-laws if 
the municipality, 
(a) enters into an agreement with the Attorney General to authorize it; or 
(b) enters into a transfer agreement under Part X. 


(1.1) AGREEMENT — 


The Attorney General and a municipality may enter into an agreement for the purpose of clause (1) (a). 


(2) NOTICE TO MUNICIPALITY — 


If a conviction is entered respecting a parking infraction under a by-law of a municipality to which 
subsection (1) applies, the clerk of the court shall give notice of the conviction to the clerk of the 
municipality. 


(3) NOTICE OF FINE — 


If the clerk of a municipality receives notice of a conviction, the clerk of the municipality or the person 
designated by the clerk shall give notice to the person against whom the conviction is entered, in the 
form prescribed under section 20, setting out the date and place of the infraction, the date of the 
conviction and the amount of the fine. 


(4) IF DEFAULT — 


If the fine is in default, the clerk of the municipality may send notice to the person designated by the 
regulations certifying that it is in default. 


(5 IDEM— 


If a conviction is entered respecting a parking infraction and the parking infraction is not under a by-law 
of a municipality to which subsection (1) applies, the clerk of the court shall give notice to the person 
against whom the conviction is entered of the date and place of the infraction, the date of the 
conviction and the amount of the fine. 


[S.O. 1992, c. 20, s. 1(1); S.O. 2009, c. 33, Sch. 4, s. 1(28).] 
Reopening 


19. 


APPLICATION TO STRIKE OUT CONVICTION — 


(1) A defendant who was convicted of a parking infraction without a hearing may, within 15 days of becoming 
aware of the conviction, apply to a justice to strike out the conviction. 


(2) STRIKING OUT THE CONVICTION — 


Upon application under subsection (1), a justice shall strike out a conviction if satisfied by affidavit of 
the defendant or on other evidence or information that, through no fault of the defendant, the defendant 
was unable to appear for a hearing or the defendant never received any notice or document relating to 
the parking infraction. 


(3) IF CONVICTION STRUCK OUT — 


20. 
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If the justice strikes out the conviction, the justice shall, 
(a) if the defendant enters a plea of guilty, accept the plea and impose the set fine; or 


(b) direct the clerk of the court to give notice to the defendant and the prosecutor of the time and place of 
the trial. 


(4) RESCHEDULING TIME OF TRIAL — 


The clerk of the court may, for administrative reasons, reschedule the time of the trial by giving a 
revised notice to the defendant and the prosecutor within 21 days of giving the notice referred to in 
clause (3) (b). 


[S.O. 2008, c. 33, Sch. 4, s. 1(29); 5.0. 2020, c. 18, Sch. 18, s. 7.] 


REGULATIONS — 


(1) The Lieutenant Governor in Council may make regulations, 


(a) Repealed: 2011, c. 1, Sch. 1, s. 7(6). 


(b) authorizing the use in a form under this Part of any word or expression to designate a parking 
infraction; 


(c), (d) Repealed: 2011, c. 1, Sch. 1, s. 7(6). 


(e) designating the persons or classes of persons who are required to prepare a notice of impending 
conviction or a certificate requesting a conviction for municipalities and for other bodies on whose 
behalf parking infraction notices are issued; 


(e.1) designating a person or class of persons for the purposes of subsection 17 (4), 17.1 (3), 17.1 (5), 
17.1 (6), 18.1 (4) or 18.1.1 (3); 


(f) Repealed: 2015, c. 27, Sch. 1, s. 3(3). 


(g) authorizing Ontario to pay allowances to municipalities and other bodies that issue notices of 
impending conviction and that collect fines under this Part, providing for the payment of those 
allowances from the court costs received in connection with the fines levied under this Part and fixing 
the amount of the allowances; 


(h) Repealed: 20089, c. 33, Sch. 4, s. 1(30). 


(i) designating the person to whom a notice certifying that a fine is in default under subsection 18.6 (4) is 
to be sent; 


(j) designating municipalities for the purposes of sections 17.1 and 18.1.1. 


(1.1) SAME, ATTORNEY GENERAL — 


The Attorney General may make regulations, 
(a) prescribing the forms that are considered necessary under this Part; 
(b) respecting any matter that is considered necessary to provide for the use of the forms under this Part; 


(c) prescribing information that is required to be included in a parking infraction notice, a notice of 
impending conviction or a certificate requesting a conviction; 


(d) prescribing the information to be included in a notice certifying that a fine is in default under subsection 
18.6 (4). 
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(2) SUFFICIENCY OF ABBREVIATIONS — 


The use on a form prescribed under clause (1.1) (a) of any word or expression authorized by the 
regulations to designate a parking infraction is sufficient for all purposes to describe the infraction 
designated by such word or expression. 


(3) IDEM— 


Where the regulations do not authorize the use of a word or expression to describe a parking infraction 
in a form prescribed under clause (1.1) (a), the offence may be described in accordance with section 
25. 
Note: Part Il of this Act, as it read immediately before September 1, 1993 continues to apply to proceedings 
that were commenced before September 1, 1993. See: 1992, c. 20, s. 3. 


[S.O. 1992, c. 20, s. 1(1); S.O. 1993, c. 31, s. 1(20, 21); S.O. 1994, с. 27, s. 52(4); S.O. 2009, c. 33, Sch. 4, s. 
1(30); S.O. 2011, c. 1, Sch. 1, s. 7(6)-(9); S.O. 2015, c. 27, Sch. 1, s. 3(2), (3).] 
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PART Ill COMMENCEMENT OF PROCEEDING BY INFORMATION 


21. 


COMMENCEMENT OF PROCEEDING BY INFORMATION — 


(1) In addition to the procedure set out in Parts | and II for commencing a proceeding by the filing of a 


certificate, a proceeding in respect of an offence may be commenced by laying an information. 
(2) EXCEPTION — 


Where a summons or offence notice has been served under Part I, no proceeding shall be commenced 
under subsection (1) in respect of the same offence except with the consent of the Attorney General or 


his or her agent. 


[S.O. 2006, c. 21, Sch. C, s. 131(4).] 
22. 


SUMMONS BEFORE INFORMATION LAID — 


Where a provincial offences officer believes, on reasonable and probable grounds, that an offence has been 
committed by a person whom the officer finds at or near the place where the offence was committed, he or she 


may, before an information is laid, serve the person with a summons in the prescribed form. 
23. 


INFORMATION — 


(1) Any person who, on reasonable and probable grounds, believes that one or more persons have committed 
an offence, may lay an information in the prescribed form and under oath before a justice alleging the 


offence. 
(1.1) MULTIPLE DEFENDANTS — 


For greater certainty, an information laid under subsection (1) may include one or more persons. 
(1.2) WRITTEN ALTERNATIVE — 


A provincial offences officer may lay an information without swearing an oath by, 
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(a) delivering the information in the prescribed form to a justice; and 


(b) making a written statement that all matters contained in the information are true to the officer’s 
knowledge and belief and delivering the statement to the justice together with the information. 


(1.3) RECEIPT OF INFORMATION LAID — 


The justice shall receive an information laid in accordance with subsection (1) or (1.2). 


(2) WHERE INFORMATION MAY BE LAID — 


An information may be laid anywhere in Ontario. 


[S.O. 2009, с. 33, Sch. 4, s. 1(32); S.O. 2019, c. 15, Sch. 33, s. 1.] 
24. 
PROCEDURE ON LAYING OF INFORMATION — 


(1) A justice who receives an information laid under section 23 shall consider the information and, where he or 
she considers it desirable to do so, hear and consider in the absence of the defendant the allegations of 
the informant and the evidence of witnesses and, 


(a) where he or she considers that a case for so doing is made out, 
(i) confirm the summons served under section 22, if any, 
(ii) issue a summons in the prescribed form, or 


(iii) where the arrest is authorized by statute and where the allegations of the informant or the 
evidence satisfy the justice on reasonable and probable grounds that it is necessary in the public 
interest to do so, issue a warrant for the arrest of the defendant; or 


(b) where he or she considers that a case for issuing process is not made out, 
(i) so endorse the information, and 


(ii) where a summons was served under section 22, cancel it and cause the defendant to be so 
notified. 


(2) SUMMONS OR WARRANTS IN BLANK — 


A justice shall not sign a summons or warrant in blank. 
25. 
COUNTS — 
(1) Each offence charged in an information shall be set out in a separate count. 


(2) ALLEGATION OF OFFENCE — 


Each count in an information shall in general apply to a single transaction and shall contain and is 
sufficient if it contains in substance a statement that the defendant committed an offence therein 
specified. 


(3) REFERENCE TO STATUTORY PROVISION — 


Where in a count an offence is identified but the count fails to set out one or more of the essential 
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elements of the offence, a reference to the provision creating or defining the offence shall be deemed 
to incorporate all the essential elements of the offence. 


(4) IDEM— 


~ 
(ep) 
— 


The statement referred to in subsection (2) may be, 


in popular language without technical averments or allegations of matters that are not essential to be 
proved; 


in the words of the enactment that describes the offence; or 


in words that are sufficient to give to the defendant notice of the offence with which the defendant is 
charged. 


MORE THAN ONE COUNT — 


Any number of counts for any number of offences may be joined in the same information. 


PARTICULARS OF COUNT — 


A count shall contain sufficient detail of the circumstances of the alleged offence to give to the 
defendant reasonable information with respect to the act or omission to be proved against the 
defendant and to identify the transaction referred to. 


SUFFICIENCY — 


No count in an information is insufficient by reason of the absence of details where, in the opinion of 
the court, the count otherwise fulfils the requirements of this section and, without restricting the 
generality of the foregoing, no count in an information is insufficient by reason only that, 


it does not name the person affected by the offence or intended or attempted to be affected; 


it does not name the person who owns or has a special property or interest in property mentioned in 
the count; 


it charges an intent in relation to another person without naming or describing the other person; 
it does not set out any writing that is the subject of the charge; 


it does not set out the words used where words that are alleged to have been used are the subject of 
the charge; 


it does not specify the means by which the alleged offence was committed; 
it does not name or describe with precision any person, place, thing or time; or 


it does not, where the consent of a person, official or authority is required before proceedings may be 
instituted for an offence, state that the consent has been obtained. 


IDEM — 


(а) 


(b) 


A count is not objectionable for the reason only that, 


it charges in the alternative several different matters, acts or omissions that are stated in the alternative 
in an enactment that describes as an offence the matters, acts or omissions charged in the count; or 


it is double or multifarious. 


(9) NEED TO NEGATIVE EXCEPTION, ETC. — 
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No exception, exemption, proviso, excuse or qualification prescribed by law is required to be set out or 
negatived, as the case may be, in an information. 


[S.O. 2008, c. 33, Sch. 4, s. 1(33).] 
26. 
SUMMONS — 
(1) A summons issued under section 22 or 24 shall, 
(a) be directed to the defendant; 
(b) set out briefly the offence in respect of which the defendant is charged; and 


(c) require the defendant to attend court at a time and place stated therein and to attend thereafter as 
required by the court in order to be dealt with according to law. 


(2 SERVICE — 


A summons shall be served by a provincial offences officer, 


(a) by delivering it personally to the person to whom it is directed or, if that person cannot conveniently be 
found, by leaving it for the person at the person's last known or usual place of residence with an 
individual who appears to be at least sixteen years of age and resident at the same address; or 


(b) in any other manner permitted by the regulations. 


(3) SERVICE OUTSIDE ONTARIO — 


Despite subsection (2), where the person to whom a summons is directed does not reside in Ontario, 
the summons shall be deemed to have been duly served seven days after it has been sent by 
registered mail to the person's last known or usual place of abode. 


(4) SERVICE ON CORPORATION — 


Service of a summons on a corporation may be effected, 
(a) in the case of a municipal corporation by, 


(i) delivering the summons personally to the mayor, warden, reeve or other chief officer of the 
corporation or to the clerk of the corporation, or 


(ii) mailing the summons by registered mail to the municipal corporation at an address held out by it to 
be its address; 


(b) in the case of any corporation, other than a municipal corporation, incorporated or continued by or 
under an Act by, 


(i) delivering the summons personally to the manager, secretary or other executive officer of the 
corporation or person apparently in charge of a branch office of the corporation, or 


(ii) mailing the summons by registered mail to the corporation at an address held out by it to be its 
address; 


(c) in the case of corporation not incorporated or continued by or under an Act by, 
(i) а method provided under clause (b), 


(ii) delivering the summons personally to the corporation's resident agent or agent for service or to 
any other representative of the corporation in Ontario, or 


27. 
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(iii) mailing the summons by registered mail to a person referred to in subclause (ii) or to an address 
outside Ontario, including outside Canada, held out by the corporation to be its address. 


(4.1) DATE OF MAILED SERVICE — 


A summons served by registered mail under subsection (4) is deemed to have been duly served seven 
days after the day of mailing. 


(b SUBSTITUTIONAL SERVICE — 


A justice, upon motion and upon being satisfied that service cannot be made effectively on a 
corporation in accordance with subsection (4), may by order authorize another method of service that 
has a reasonable likelihood of coming to the attention of the corporation. 


(69 PROOF OF SERVICE — 


Service of a summons may be proved by statement under oath or affirmation, written or oral, of the 
person who made the service. 


(7) REGULATIONS — 


The Lieutenant Governor in Council may make regulations specifying how a summons may be served 
on a person for the purposes of clause (2) (b), and setting out when such service is deemed to have 
been effected. 


[S.O. 2008, c. 33, Sch. 4, s. 1(34); S.O. 2020, c. 18, Sch. 18, s. 8.] 


CONTENTS OF WARRANT — 


(1) A warrant issued under section 24 shall, 
(a) name or describe the defendant; 
(b) set out briefly the offence in respect of which the defendant is charged; and 


(c) order that the defendant be forthwith arrested and brought before a justice to be dealt with according to 
law. 


(2 IDEM— 


A warrant issued under section 24 remains in force until it is executed and need not be made 
returnable at any particular time. 
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PART IV TRIAL AND SENTENCING 


APPLICATION OF PART — 


This Part applies to a proceeding commenced under this Act. 


29. 


TERRITORIAL JURISDICTION — 


(1) Subject to subsection (2), a proceeding in respect of an offence shall be heard and determined by the 
Ontario Court of Justice sitting in the county or district in which the offence occurred or in the area specified 
in the transfer agreement made under Part X. 


(2) IDEM— 


(a) 
(b) 


A proceeding in respect of an offence may be heard and determined in a county or district that adjoins 
that in which the offence occurred if, 


the court holds sittings in a place reasonably proximate to the place where the offence occurred; and 


the place of sitting referred to in clause (a) is named in the summons or offence notice. 


(3) TRANSFER TO PROPER COUNTY — 


Where a proceeding is taken in a county or district other than one referred to in subsection (1) or (2), 
the court shall order that the proceeding be transferred to the proper county or district and may where 
the defendant appears award costs under section 60. 


(4) CHANGE OF VENUE — 


Where, on the motion of a defendant or prosecutor made to the court at the location named in the 
information or certificate, it appears to the court that, 


it would be appropriate in the interests of justice to do so; or 


both the defendant and prosecutor consent thereto, 
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the court may order that the proceeding be heard and determined at another location in Ontario. 
(5) CONDITIONS — 


The court may, in an order made on a motion by the prosecutor under subsection (3) or (4), prescribe 
conditions that it thinks proper with respect to the payment of additional expenses caused to the 
defendant as a result of the change of venue. 


(6) TIME OF ORDER FOR CHANGE OF VENUE — 


An order under subsection (3) or (4) may be made even if a motion preliminary to trial has been 
disposed of or the plea has been taken and it may be made at any time before evidence has been 
heard. 


(7) PRELIMINARY MOTIONS — 


The court at a location to which a proceeding is transferred under this section may receive and 
determine any motion preliminary to trial although the same matter was determined by the court at the 
location from which the proceeding was transferred. 


(8) DELIVERY OF PAPERS — 


Where an order is made under subsection (3) or (4), the clerk of the court at the location where the trial 
was to be held before the order was made shall deliver any material in his or her possession in 
connection with the proceeding forthwith to the clerk of the court at the location where the trial is 
ordered to be held. 


[S.O. 2009, c. 33, Sch. 4, s. 1(35).] 
30. 


JUSTICE PRESIDING AT TRIAL — 
(1) The justice presiding when evidence is first taken at the trial shall preside over the whole of the trial. 
(2) WHEN PRESIDING JUSTICE UNABLE TO ACT BEFORE ADJUDICATION — 


Where evidence has been taken at a trial and, before making his or her adjudication, the presiding 
justice dies or in his or her opinion or the opinion of the Chief Justice of the Ontario Court of Justice is 
for any reason unable to continue, another justice shall conduct the hearing again as a new trial. 


(3) WHEN PRESIDING JUSTICE UNABLE TO ACT AFTER ADJUDICATION — 


Where evidence has been taken at a trial and, after making his or her adjudication but before making 
his or her order or imposing sentence, the presiding justice dies or in his or her opinion or the opinion 
of the Chief Justice of the Ontario Court of Justice is for any reason unable to continue, another justice 
may make the order or impose the sentence that is authorized by law. 


(4) CONSENT TO CHANGE PRESIDING JUSTICE — 


A justice presiding at a trial may, at any stage of the trial and upon the consent of the prosecutor and 
defendant, order that the trial be conducted by another justice and, upon the order being given, 
subsection (2) applies as if the justice were unable to act. 
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(5) DELEGATION — 


The Chief Justice of the Ontario Court of Justice may delegate the authority to exercise his or her 
functions under subsection (2) or (3) with respect to justices in a region to the regional senior judge or 
the regional senior justice of the peace of the region. 


(6) WHEN PRESIDING JUSTICE APPOINTED TO ANOTHER COURT — 


A justice who is appointed to another court during a trial over which the justice is presiding continues to 
have jurisdiction to preside over the trial until its completion. 


[S.O. 2000, c. 26, Sch. A, s. 13(6); S.O. 2002, c. 18, Sch. A, s. 15(6); S.O. 2017, c. 20, Sch. 2, s. 38; S.O. 2019, c. 
7, Sch. 51, s. 1.] 


31. 


RETENTION OF JURISDICTION — 


The court retains jurisdiction over the information or certificate even if the court fails to exercise its jurisdiction at any 
particular time or the provisions of this Act respecting adjournments are not complied with. 


32. 


STAY OF PROCEEDING — 


(1) A proceeding may be stayed at any time before judgment by direction in court given by any of the following 
persons to the clerk of the court and, on the staying of the proceeding, any recognizance relating to the 
proceeding is vacated: 


1. 
2. 


(1.1) 


The Attorney General or his or her agent. 


In the case of a proceeding to which a transfer agreement made under Part X applies and in which the 
Attorney General does not intervene, a person acting on behalf of a municipality in accordance with the 
agreement. 


SAME — 


The power to stay a proceeding under subsection (1) is in addition to and does not affect the right of 
the Attorney General, his or her agent or a person acting on behalf of a municipality in accordance with 
a transfer agreement made under Part X to withdraw a charge. 


(2) RECOMMENCEMENT — 


(a) 
(b) 


A proceeding stayed under subsection (1) may be recommenced by direction of the Attorney General, 
the Deputy Attorney General or a Crown Attorney to the clerk of the court but a proceeding that is 
stayed shall not be recommenced, 


later than one year after the stay; or 


after the expiration of any limitation period applicable, which shall run as if the proceeding had not 
been commenced until the recommencement, 


whichever is the earlier. 


[S.O. 2006, c. 21, Sch. C, s. 181(5); S.O. 2017, c. 34, Sch. 35, s. 9.] 
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33. 


DIVIDING COUNTS — 


(1) A defendant may at any stage of the proceeding make a motion to the court to amend or to divide a count 
that, 


(a) charges in the alternative different matters, acts or omissions that are stated in the alternative in the 
enactment that creates or describes the offence; or 


(b) is double or multifarious, 


on the ground that, as framed, it prejudices the defendant in the defendant’s defence. 


(2) IDEM— 


Upon a motion under subsection (1), where the court is satisfied that the ends of justice so require, it 
may order that a count be amended or divided into two or more counts, and thereupon a formal 
commencement may be inserted before each of the counts into which it is divided. 

34. 

AMENDMENT OF INFORMATION OR CERTIFICATE — 


(1) The court may, at any stage of the proceeding, amend the information or certificate as may be necessary if 
it appears that the information or certificate, 


(a) fails to state or states defectively anything that is requisite to charge the offence; 
(b) does not negative an exception that should be negatived; or 
(c) is in any way defective in substance or in form. 


(2) IDEM— 


The court may, during the trial, amend the information or certificate as may be necessary if the matters 
to be alleged in the proposed amendment are disclosed by the evidence taken at the trial. 


VARIANCES BETWEEN CHARGE AND EVIDENCE — 


© 


A variance between the information or certificate and the evidence taken on the trial is not material with 
respect to, 


(a) the time when the offence is alleged to have been committed, if it is proved that the information was 
laid or certificate issued within the prescribed period of limitation; or 


(b) the place where the subject-matter of the proceeding is alleged to have arisen, except in an issue as to 
the jurisdiction of the court. 


CONSIDERATIONS ON AMENDMENT — 


= 


The court shall, іп considering whether or пої ап amendment should be made, consider, 
(a) the evidence taken on the trial, if any; 
(b) the circumstances of the case; 


(c) whether the defendant has been misled or prejudiced in the defendant’s defence by a variance, error 
or omission; and 
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(d) whether, having regard to the merits of the case, the proposed amendment can be made without 
injustice being done. 


(5) AMENDMENT, QUESTION OF LAW — 


The question whether an order to amend an information or certificate should be granted or refused is a 
question of law. 


(6) ENDORSEMENT OF ORDER TO AMEND — 


An order to amend an information or certificate shall be endorsed on the information or certificate as 
part of the record and the trial shall proceed as if the information or certificate had been originally laid 
as amended. 


[S.O. 1993, c. 27, Sch] 


35. 
PARTICULARS — 


The court may, before or during trial, if it is satisfied that it is necessary for a fair trial, order that a particular, further 
describing any matter relevant to the proceeding, be furnished to the defendant. 


36. 


MOTION TO QUASH INFORMATION OR CERTIFICATE — 


(1) An objection to an information or certificate for a defect apparent on its face shall be taken by motion to 
quash the information or certificate before the defendant has pleaded, and thereafter only by leave of the 
court. 


(2) GROUNDS FOR QUASHING — 


The court shall not quash an information or certificate unless an amendment or particulars under 
section 33, 34 or 35 would fail to satisfy the ends of justice. 
37. 


COSTS ON AMENDMENT OR PARTICULARS — 


Where the information or certificate is amended or particulars are ordered and an adjournment is necessary as a 
result thereof, the court may make an order under section 60 for costs resulting from the adjournment. 


38. 


JOINDER OF COUNTS OR DEFENDANTS — 


(1) The court may, before trial, where it is satisfied that the ends of justice so require, direct that separate 
counts, informations or certificates be tried together or that persons who are charged separately be tried 
together. 


(2 SEPARATE TRIALS — 


The court may, before or during the trial, where it is satisfied that the ends of justice so require, direct 
that separate counts, informations or certificates be tried separately or that persons who are charged 
jointly or being tried together be tried separately. 
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ISSUANCE OF SUMMONS — 


(1) Where a justice is satisfied that a person is able to give material evidence in a proceeding under this Act, 
the justice may issue a Summons requiring the person to attend to give evidence and bring with him or her 
any writings or things referred to in the summons. 


(2) SERVICE — 


A summons shall be served and the service shall be proved in the same manner as a summons under 
section 26. 


(2.1) EXCEPTION — 


Despite subsection (2), a summons served under this section may be served by a person other than a 
provincial offences officer. 


(3) ATTENDANCE — 


A person who is served with a summons shall attend at the time and place stated in the summons to 
give evidence and, if required by the summons, shall bring with him or her any writing or other thing 
that the person has in his or her possession or under his or her control relating to the subject-matter of 
the proceeding. 


(4) REMAINING IN ATTENDANCE — 


A person who is served with a summons shall remain in attendance during the hearing and the hearing 
as resumed after adjournment from time to time unless the person is excused from attendance by the 
presiding justice. 


[S.O. 1993, c. 27, Sch.; S.O. 2009, c. 33, Sch. 4, s. 1(36).] 


ARREST OF WITNESS — 


(1) Where a judge is satisfied upon evidence under oath or affirmation, that a person is able to give material 
evidence that is necessary in a proceeding under this Act and, 


(a) will not attend if a summons is served; or 


(b) attempts to serve a summons have been made and have failed because the person is evading service, 


the judge may issue a warrant in the prescribed form for the arrest of the person. 


(2) IDEM— 


Where a person who has been served with a summons to attend to give evidence in a proceeding 
does not attend or remain in attendance, the court may, if it is established, 


(a) that the summons has been served; and 


(b) that the person is able to give material evidence that is necessary, 


issue or cause to be issued a warrant in the prescribed form for the arrest of the person. 


(3) BRINGING BEFORE JUSTICE — 
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The police officer who arrests a person under a warrant issued under subsection (1) or (2) shall 
immediately take the person before a justice. 


RELEASE ON RECOGNIZANCE — 


Unless the justice is satisfied that it is necessary to detain a person in custody to ensure his or her 
attendance to give evidence, the justice shall order the person released upon condition that the person 
enter into a recognizance in such amount and with such sureties, if any, as are reasonably necessary 
to ensure his or her attendance. 


BRINGING BEFORE JUDGE — 


Where a person is not released under subsection (4), the justice of the peace shall cause the person to 
be brought before a judge within two days of the justice’s decision. 


DETENTION — 


Where the judge is satisfied that it is necessary to detain the person in custody to ensure his or her 
attendance to give evidence, the judge may order that the person be detained in custody to testify at 
the trial or to have his or her evidence taken by a commissioner under an order made under subsection 


(11). 
RELEASE ON RECOGNIZANCE — 


Where the judge does not make an order under subsection (6), he or she shall order that the person be 
released upon condition that the person enter into a recognizance in such amount and with such 
sureties, if any, as are reasonably necessary to ensure his or her attendance. 


MAXIMUM IMPRISONMENT — 


A person who is ordered to be detained in custody under subsection (6) or is not released in fact under 
subsection (7) shall not be detained in custody for a period longer than ten days. 


RELEASE WHEN NO LONGER REQUIRED — 


A judge, or the justice presiding at a trial, may at any time order the release of a person in custody 
under this section where he or she is satisfied that the detention is no longer justified. 


(10) ARREST ON BREACH OF RECOGNIZANCE — 


Where a person who is bound by a recognizance to attend to give evidence in any proceeding does 
not attend or remain in attendance, the court may issue a warrant in the prescribed form for the arrest 
of that person and, 


(a) where the person is brought directly before the court, subsections (6) and (7) apply; and 


(b) where the person is not brought directly before the court, subsections (3) to (7) apply. 


(11) COMMISSION EVIDENCE OF WITNESS IN CUSTODY — 


A judge or the justice presiding at the trial may order that the evidence of a person held in custody 
under this section be taken by a commissioner under section 43, which applies thereto in the same 
manner as to a witness who is unable to attend by reason of illness. 
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ORDER FOR PERSON IN A PRISON TO ATTEND — 


(1) Where a person whose attendance is required in court to stand trial or to give evidence is confined in a 
prison, and a judge is satisfied, upon evidence under oath or affirmation orally or by affidavit, that the 
person’s attendance is necessary to satisfy the ends of justice, the judge may issue an order in the 
prescribed form that the person be brought before the court, from day to day, as may be necessary. 


(2) IDEM— 


An order under subsection (1) shall be addressed to the person who has custody of the prisoner and 
on receipt thereof that person shall, 


(a) deliver the prisoner to the police officer or other person who is named in the order to receive the 
prisoner; or 


(b) bring the prisoner before the court upon payment of the person’s reasonable charges in respect 
thereof. 


(3) IDEM— 


An order made under subsection (1) shall direct the manner in which the person shall be kept in 
custody and returned to the prison from which he or she is brought. 
42. 


PENALTY FOR FAILURE TO ATTEND — 


(1) Every person who, being required by law to attend or remain in attendance at a hearing, fails without lawful 
excuse to attend or remain in attendance accordingly is guilty of an offence and on conviction is liable to a 
fine of not more than $2,000, or to imprisonment for a term of not more than thirty days, or to both. 


(2) PROOF OF FAILURE TO ATTEND — 


In a proceeding under subsection (1), a certificate of the clerk of the court or a justice stating that the 
defendant failed to attend is admissible in evidence as proof, in the absence of evidence to the 
contrary, of the fact without proof of the signature or office of the person appearing to have signed the 
certificate. 

43. 


ORDER FOR EVIDENCE BY COMMISSION — 


(1) Upon the motion of the defendant or prosecutor, a judge or, during trial, the court may by order appoint a 
commissioner to take the evidence of a witness who is out of Ontario or is not likely to be able to attend the 
trial by reason of illness or physical disability or for some other good and sufficient cause. 


(2) ADMISSION OF COMMISSION EVIDENCE — 


Evidence taken by a commissioner appointed under subsection (1) may be read in evidence in the 
proceeding if, 


(a) it is proved by oral evidence or by affidavit that the witness is unable to attend for a reason set out in 
subsection (1); 


(b) the transcript of the evidence is signed by the commissioner by or before whom it purports to have 
been taken; and 


(c) it is proved to the satisfaction of the court that reasonable notice of the time and place for taking the 
evidence was given to the other party, and the party had full opportunity to cross-examine the witness. 


44. 
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(3) ATTENDANCE OF ACCUSED — 


An order under subsection (1) may make provision to enable the defendant to be present or 
represented by representative when the evidence is taken, but failure of the defendant to be present or 
to be represented by representative in accordance with the order does not prevent the reading of the 
evidence in the proceeding if the evidence has otherwise been taken in accordance with the order and 
with this section. 


(4) APPLICATION OF RULES IN CIVIL CASES — 


Except as otherwise provided by this section or by the rules of court, the practice and procedure in 
connection with the appointment of commissioners under this section, the taking of evidence by 
commissioners, the certifying and return thereof, and the use of the evidence in the proceeding shall, 
as far as possible, be the same as those that govern like matters in civil proceedings in the Superior 
Court of Justice. 


[S.O. 2000, c. 26, Sch. A, s. 13(5, 6).] 


TRIAL OF ISSUE AS TO CAPACITY TO CONDUCT DEFENCE — 


(1) Where at any time before a defendant is sentenced a court has reason to believe, based on, 


(a) the evidence of a legally qualified medical practitioner or, with the consent of the parties, a written 
report of a legally qualified medical practitioner; or 


(b) the conduct of the defendant in the courtroom, 


that the defendant suffers from mental disorder, the court may, 


(c) where the justice presiding is a judge, by order suspend the proceeding and direct the trial of the issue as 
to whether the defendant is, because of mental disorder, unable to conduct his or her defence; or 


(d) where the justice presiding is a justice of the peace, refer the matter to a judge who may make an order 
referred to in clause (c). 


(2) EXAMINATION — 


For the purposes of subsection (1), the court may order the defendant to attend to be examined under 
subsection (5). 


(3) FINDING — 


The trial of the issue shall be presided over by a judge and, 


(a) where the judge finds that the defendant is, because of mental disorder, unable to conduct his or her 
defence, the judge shall order that the proceeding remain suspended; 


(b) where the judge finds that the defendant is able to conduct his or her defence, the judge shall order 
that the suspended proceeding be continued. 


(4) APPLICATION FOR REHEARING AS TO CAPACITY — 


At any time within one year after an order is made under subsection (3), either party may, upon seven 
days notice to the other, make a motion to a judge to rehear the trial of the issue and where upon the 
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rehearing the judge finds that the defendant is able to conduct his or her defence, the judge may order 
that the suspended proceeding be continued. 


(5) ORDER FOR EXAMINATION — 


For the purposes of subsection (1) or a hearing or rehearing under subsection (3) or (4), the court or 
judge may order the defendant to attend at such place or before such person and at or within such time 
as are specified in the order and submit to an examination for the purpose of determining whether the 
defendant is, because of mental disorder, unable to conduct his or her defence. 


(6) IDEM— 


Where the defendant fails or refuses to comply with an order under subsection (5) without reasonable 
excuse or where the person conducting the examination satisfies a judge that it is necessary to do so, 
the judge may by warrant direct that the defendant be taken into such custody as is necessary for the 
purpose of the examination and in any event for not longer than seven days and, where it is necessary 
to detain the defendant in a place, the place shall be, where practicable, a psychiatric facility. 


(7) LIMITATION ON SUSPENSION OF PROCEEDING — 


45. 


Where an order is made under subsection (3) and one year has elapsed and no further order is made 
under subsection (4), no further proceeding shall be taken in respect of the charge or any other charge 
arising out of the same circumstance. 


[S.O. 1993, c. 27, Sch] 


TAKING OF PLEA — 


(1) After being informed of the substance of the information or certificate, the defendant shall be asked 
whether the defendant pleads guilty or not guilty of the offence charged in it. 


(2) CONVICTION ON PLEA OF GUILTY — 


Where the defendant pleads guilty, the court may accept the plea and convict the defendant. 


(3) CONDITIONS OF ACCEPTING PLEA — 


A court may accept a plea of guilty only if it is satisfied that the defendant, 

is making the plea voluntarily; 

understands that the plea is an admission of the essential elements of the offence; 
understands the nature and consequences of the plea; and 


understands that the court is not bound by any agreement made between the defendant and the 
prosecutor. 


SAME, PARTICIPATION BY ELECTRONIC METHOD — 


If the defendant is making a plea by electronic method under section 83.1, the court may accept a plea 
of guilty only if, in addition to subsection (3), the court is satisfied that, 


the defendant does not believe that the defendant's ability to conduct a defence is compromised by 
participating by electronic method; and 
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(b) the defendant is not being unduly influenced in making the plea by circumstances or persons at the 
location where the defendant is physically located. 
(4) VALIDITY OF PLEA NOT AFFECTED — 


The failure of a court to fully inquire into whether the conditions set out in subsection (3) are met does 
not affect the validity of the plea. 


(5) REFUSAL TO PLEAD — 


Where the defendant refuses to plead or does not answer directly, the court shall enter a plea of not 
guilty. 
(6) PLEA OF GUILTY TO ANOTHER OFFENCE — 


Where the defendant pleads guilty of an offence other than the offence charged, and whether or not it 
is an included offence and whether or not the defendant has pleaded not guilty to the offence charged, 
the court may, with the consent of the prosecutor, accept such plea of guilty and accordingly amend 
the certificate of offence, the certificate of parking infraction or the information, as the case may be, or 
substitute the offence to which the defendant pleads guilty. 


[S.O. 2009, c. 33, Sch. 4, s. 1(37); S.O. 2020, c. 18, Sch. 18, s. 9.] 
45.1 
JUDICIAL PRE-TRIAL CONFERENCES — 


(1) On application by the prosecutor or the defendant or on his or her own motion, a justice may order that a 
pre-trial conference be held between the prosecutor and the defendant or a representative of the 
defendant. 


(2) MATTERS FOR CONSIDERATION — 


The court, or a justice of the court, shall preside over the pre-trial conference, the purpose of which is 
to, 


(a) consider the matters that, to promote a fair and expeditious trial, would be better decided before the 
start of the proceedings and other similar matters; and 


(b) make arrangements for decisions on those matters. 
[S.O. 2008, c. 33, Sch. 4, s. 1(38).] 
46. 


TRIAL ON PLEA OF NOT GUILTY — 
(1) If the defendant pleads not guilty, the court shall hold the trial. 
(2) RIGHT TO DEFEND — 


The defendant is entitled to make full answer and defence. 


(3) RIGHT TO EXAMINE WITNESSES — 


The prosecutor or defendant, as the case may be, may examine and cross-examine witnesses. 
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(4) AGREED FACTS — 


The court may receive and act upon any facts agreed upon by the defendant and prosecutor without 
proof or evidence. 


(5) DEFENDANT NOT COMPELLABLE — 


Despite section 8 of the Evidence Act, the defendant is not a compellable witness for the prosecution. 


[S.O. 2009, c. 33, Sch. 4, s. 1(39).] 
Evidence and burden of proof 


47. 


EVIDENCE TAKEN ON ANOTHER CHARGE — 


(1) The court may receive and consider evidence taken before the same justice on a different charge against 
the same defendant, with the consent of the parties. 


(2) CERTIFICATE AS EVIDENCE — 


Where a certificate as to the content of an official record is, by any Act, made admissible in evidence 
as proof, in the absence of evidence to the contrary, the court may, for the purpose of deciding whether 
the defendant is the person referred to in the certificate, receive and base its decision upon information 
it considers credible or trustworthy in the circumstances of each case. 


(3) BURDEN OF PROVING EXCEPTION, ETC. — 


The burden of proving that an authorization, exception, exemption or qualification prescribed by law 
operates in favour of the defendant is on the defendant, and the prosecutor is not required, except by 
way of rebuttal, to prove that the authorization, exception, exemption or qualification does not operate 
in favour of the defendant, whether or not it is set out in the information. 


[S.O. 1993, c. 27, Sch] 


48. 


EXHIBITS — 


(1) The court may order that an exhibit be kept in such custody and place as, in the opinion of the court, is 
appropriate for its preservation. 


(2) RELEASE OF EXHIBITS — 


Where any thing is filed as an exhibit in a proceeding, the clerk may release the exhibit upon the 
consent of the parties at any time after the trial or, in the absence of consent, may return the exhibit to 
the party tendering it after the disposition of any appeal in the proceeding or, where an appeal is not 
taken, after the expiration of the time for appeal. 

Certified evidence 


48.1 


APPLICATION — 
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(1) This section applies to a hearing, including a hearing in the absence of a defendant under section 54, if, 


(a) the proceeding for the offence was commenced by certificate under Part | or Il and a set fine has been 
specified for the offence;or 


(b) the offence is specified by the regulations. 
(2) ADMISSIBILITY OF CERTIFIED EVIDENCE — 


The following are admissible in evidence as proof of the facts certified in it, in the absence of evidence 
to the contrary: 


1. Acertified statement in a certificate of offence. 

2. Acertified statement in a certificate of parking infraction. 

3. Other types of certified evidence specified by the regulations. 
(3) OTHER PROVISIONS ON ADMISSIBILITY — 


For greater certainty, subsection (2) does not affect or interfere with the operation of a provision of this 
Act or any other Act that permits or specifies that a document or type of document be admitted into 
evidence as proof of the facts certified in it. 


(4) ONUS — 


For greater certainty, this section does not remove the onus on the prosecution to prove its case 
beyond a reasonable doubt. 


(5 NO ORAL EVIDENCE — 


A provincial offences officer who provides certified evidence referred to in subsection (2) in respect of a 
proceeding shall not be required to attend to give evidence at trial, except as provided under 
subsection 49 (4). 


(69 REGULATIONS — 


The Lieutenant Governor in Council may make regulations, 


E 


specifying offences for the purposes of clause (1) (b); 


S 


respecting other types of certified evidence for the purposes of paragraph 3 of subsection (2); 


= 
O 
ме 


respecting restrictions or conditions оп the admissibility of evidence under subsection (2). 


[S.O. 1993, c. 31, s. 1(22); S.O. 2009, c. 33, Sch. 4, s. 1(40); S.O. 2017, c. 34, Sch. 35, s. 11.] 
49. 


ADJOURNMENTS — 


(1) The court may, from time to time, adjourn a trial or hearing but, where the defendant is in custody, an 
adjournment shall not be for a period longer than eight days without the consent of the defendant. 


(2) EARLY RESUMPTION — 


A trial or hearing that is adjourned for a period may be resumed before the expiration of the period with 
the consent of the defendant and the prosecutor. 
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(3) ADJOURNMENT — 


Despite subsection (1) and subject to subsection (4), if the trial is being held in respect of a proceeding 
commenced under Part | or Il, the court shall not adjourn the trial for the purpose of having the 
provincial offences officer who completed the certificate of offence or the certificate of parking 
infraction, as the case may be, attend to give evidence unless the court is satisfied that the interests of 
justice require it. 


(4) ADJOURNMENT WHERE CERTIFIED EVIDENCE — 


If certified evidence referred to in subsection 48.1 (2) is being admitted as evidence in a trial referred to 
in subsection (1), the court shall not adjourn the trial for the purpose of having any of the following 
persons attend to give evidence unless the court is satisfied that the oral evidence of the person is 
necessary in order to ensure a fair trial: 


1. The provincial offences officer who completed the certificate of offence or the certificate of parking 
infraction, as the case may be. 


2. Any provincial offences officer who provided certified evidence in respect of the proceeding. 


(5) POWER OF CLERK TO ADJOURN — 


The clerk of the court may, on behalf of the court, adjourn, 


(a) the first trial date for a proceeding commenced under Part | or Part Il to a date agreed to by the 
defendant and the prosecutor in a written agreement filed with the court; and 


(b) any proceeding under this Act or any step in a proceeding under this Act, where no justice is able to 
attend in person, to a date chosen in accordance with the instructions of a justice. 


[S.O. 1993, c. 31, s. 1(23); S.O. 2009, c. 33, Sch. 4, s. 1(41), (42).] 
50. 


APPEARANCE BY DEFENDANT — 
(1) A defendant may appear and act personally or by representative. 


(2) APPEARANCE BY CORPORATION — 


A defendant that is a corporation shall appear and act by representative. 


(3) EXCLUSION OF REPRESENTATIVES — 


The court may bar any person, other than a person who is licensed under the Law Society Act, from 
appearing as a representative if the court finds that the person is not competent properly to represent 
or advise the person for whom he or she appears, or does not understand and comply with the duties 
and responsibilities of a representative. 


[S.O. 2006, c. 21, Sch. C, s. 131(7, 8).] 
51. 


COMPELLING ATTENDANCE OF DEFENDANT — 
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Although a defendant appears by representative, the court may order the defendant to attend personally, and, 
where it appears to be necessary to do so, may issue a summons in the prescribed form. 


[S.O. 2006, c. 21, Sch. C, s. 131(9).] 
Restrictions on hearing and publication 
52. 


EXCLUDING DEFENDANT FROM HEARING — 
(1) The court may cause the defendant to be removed and to be kept out of court, 


(a) when the defendant misconducts himself or herself by interrupting the proceeding so that to continue in 
the presence of the defendant would not be feasible; or 


(b) where, during the trial of an issue as to whether the defendant is, because of mental disorder, unable 
to conduct his or her defence, the court is satisfied that failure to do so might have an adverse effect on 
the mental health of the defendant. 


(2) EXCLUDING PUBLIC FROM HEARING — 


The court may exclude the public or any member of the public from a hearing where, in the opinion of 
the court, it is necessary to do so, 


(a) for the maintenance of order in the courtroom; 

(b) to protect the reputation of a minor; or 

(c) to remove an influence that might affect the testimony of a witness. 
(3) PROHIBITION OF PUBLICATION OF EVIDENCE — 


Where the court considers it necessary to do so to protect the reputation of a minor, the court may 
make an order prohibiting the publication or broadcast of the identity of the minor or of the evidence or 
any part of the evidence taken at the hearing. 

53. 


FAILURE OF PROSECUTOR TO APPEAR — 


(1) Where the defendant appears for a hearing and the prosecutor, having had due notice, does not appear, 
the court may dismiss the charge or may adjourn the hearing to another time upon such terms as it 
considers proper. 


(2) IDEM— 


Where the prosecutor does not appear at the time and place appointed for the resumption of an 
adjourned hearing under subsection (1), the court may dismiss the charge. 


(3) COSTS — 


Where a hearing is adjourned under subsection (1) or a charge is dismissed under subsection (2), the 
court may make an order under section 60 for the payment of costs. 


(4) WRITTEN ORDER OF DISMISSAL — 
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Where a charge is dismissed under subsection (1) or (2), the court may, if requested by the defendant, 
draw up an order of dismissal stating the grounds therefor and shall give the defendant a certified copy 
of the order of dismissal which is, without further proof, a bar to any subsequent proceeding against the 
defendant in respect of the same cause. 

54. 


CONVICTION IN THE ABSENCE OF THE DEFENDANT — 


(1) Where a defendant does not appear at the time and place appointed for a hearing and it is proved by the 
prosecutor, having been given a reasonable opportunity to do so, that a summons was served, a notice of 
trial was given under Part I or Il, an undertaking to appear was given or a recognizance to appear was 
entered into, as the case may be, or where the defendant does not appear upon the resumption of a 
hearing that has been adjourned, the court may, 


(a) proceed to hear and determine the proceeding in the absence of the defendant; or 


(b) adjourn the hearing and, if it thinks fit, issue a summons to appear or issue a warrant in the prescribed 
form for the arrest of the defendant. 


(2) PROCEEDING ARISING FROM FAILURE TO APPEAR — 


Where the court proceeds under clause (1) (a) or adjourns the hearing under clause (1) (b) without 
issuing a summons or warrant, no proceeding arising out of the failure of the defendant to appear at 
the time and place appointed for the hearing or for the resumption of the hearing shall be instituted, or 
if instituted shall be proceeded with, except with the consent of the Attorney General or his or her 
agent. 


[S.O. 2009, с. 33, Sch. 4, s. 1(43).] 
55. 


INCLUDED OFFENCES — 


Where the offence as charged includes another offence, the defendant may be convicted of an offence so included 
that is proved, although the whole offence charged is not proved. 


End of Document 
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SENTENCING 


56. 


PRE-SENTENCE REPORT — 


(1) Where a defendant is convicted of an offence in a proceeding commenced by information, the court may 
direct a probation officer to prepare and file with the court a report in writing relating to the defendant for 
the purpose of assisting the court in imposing sentence. 


(2) SERVICE — 


Where a report is filed with the court under subsection (1), the clerk of the court shall cause a copy of 
the report to be provided to the defendant or the defendant's representative and to the prosecutor. 


[S.O. 2006, с. 21, Sch. С, s. 131(11).] 
Other information relevant to sentence 


57. 


SUBMISSIONS AS TO SENTENCE — 


(1) Where a defendant who appears is convicted of an offence, the court shall give the prosecutor and the 
defendant’s representative an opportunity to make submissions as to sentence and, where the defendant 
has no representative, the court shall ask the defendant if he or she has anything to say before sentence is 
passed. 


(2) OMISSION TO COMPLY — 


The omission to comply with subsection (1) does not affect the validity of the proceeding. 
(3) INQUIRIES BY COURT — 


Where a defendant is convicted of an offence, the court may make such inquiries, on oath or 
otherwise, of and concerning the defendant as it considers desirable, including the defendant’s 
economic circumstances, but the defendant shall not be compelled to answer. 
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(4) PROOF OF PREVIOUS CONVICTION — 


A certificate setting out with reasonable particularity the finding of guilt or acquittal or conviction and 
sentence in Canada of a person signed by, 


(a) the person who made the adjudication; or 
(b) the clerk of the court where the adjudication was made, 
is, upon the court being satisfied that the defendant is the person referred to in the certificate, admissible in 


evidence and is proof, in the absence of evidence to the contrary, of the facts stated therein without proof of the 
signature or the official character of the person appearing to have signed the certificate. 


[S.O. 1993, c. 27, Sch.; S.O. 2006, с. 21, Sch. C, s. 131(12).] 


58. 
TIME SPENT IN CUSTODY CONSIDERED — 


In determining the sentence to be imposed on a person convicted of an offence, the justice may take into account 
any time spent in custody by the person as a result of the offence. 


59. 


PROVISION FOR MINIMUM PENALTY — 


(1) No penalty prescribed for an offence is a minimum penalty unless it is specifically declared to be a 
minimum. 


(2) RELIEF AGAINST MINIMUM FINE — 


Although the provision that creates the penalty for an offence prescribes a minimum fine, where in the 
opinion of the court exceptional circumstances exist so that to impose the minimum fine would be 
unduly oppressive or otherwise not in the interests of justice, the court may impose a fine that is less 
than the minimum or suspend the sentence. 


(3) IDEM, RE IMPRISONMENT — 


Where a minimum penalty is prescribed for an offence and the minimum penalty includes 
imprisonment, the court may, despite the prescribed penalty, impose a fine of not more than $5,000 in 
lieu of imprisonment. 

Costs 


60. 


FIXED COSTS ON CONVICTION — 


(1) Upon conviction, the defendant is liable to pay to the court an amount by way of costs that is fixed by the 
regulations. 


(2) COSTS RESPECTING WITNESSES — 


The court may, in its discretion, order costs towards fees and expenses reasonably incurred by or on 
behalf of witnesses in amounts not exceeding the maximum fixed by the regulations, to be paid, 
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(a) to the court or prosecutor by the defendant; or 


(b) to the defendant by the person who laid the information or issued the certificate, as the case may be, 


but where the proceeding is commenced by means of a certificate, the total of such costs shall not exceed $100. 
(3) COSTS COLLECTABLE AS A FINE — 


Costs payable under this section shall be deemed to be a fine for the purpose of enforcing payment. 
60.1 
SURCHARGE — 


(1) If a person is convicted of an offence in a proceeding commenced under Part | or Ш and a fine is imposed 
in respect of that offence, a surcharge is payable by that person in the amount determined by regulations 
made under this Act. 


(2) COLLECTION — 


The surcharge shall be deemed to be a fine for the purpose of enforcing payment. 
(3) PRIORITIES — 


Any payments made by a defendant shall be credited towards payment of the fine until it is fully paid 
and then towards payment of the surcharge. 


(3.1) PART X AGREEMENTS — 


When an agreement made under Part X applies to a fine, payments made by the defendant shall first 
be credited towards payment of the surcharge, not as described in subsection (3). 


(4) SPECIAL PURPOSE ACCOUNT — 


Surcharges paid into the Consolidated Revenue Fund shall be credited to the victims’ justice fund 
account and shall be deemed to be money received by the Crown for a special purpose. 


(4.1) SAME — 


Subsection (4) also applies to payments received under clause 165 (5) (a). 
(5), (6) Repealed: 1995, c. 6, s. 7(2). 
(7) REGULATIONS — 


The Lieutenant Governor in Council may make regulations, 
(a) prescribing the amount of the surcharges or the method by which they are to be calculated; 
(b) Repealed: 1995, c. 6, s. 7(2). 
(c) exempting any offence or class of offence from the application of subsection (1). 
(8) Repealed: 1995, c. 6, s. 7(2). 


[S.O. 1994, c. 17, s. 130; S.O. 1995, c. 6, s. 7(1, 2); S.O. 1998, c. 4, s. 1(1).] 
61. 
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GENERAL PENALTY — 


Except where otherwise expressly provided by law, every person who is convicted of an offence is liable to a fine of 
not more than $5,000. 


62. 
MINUTE OF CONVICTION — 


Where a court convicts a defendant or dismisses a charge, a minute of the dismissal or conviction and sentence 
shall be made by the court, and, upon request by the defendant or the prosecutor or by the Attorney General or his 
or her agent, the court shall cause a copy thereof certified by the clerk of the court to be delivered to the person 
making the request. 


[S.O. 2006, c. 21, Sch. C, s. 131(13).] 
63. 


TIME WHEN IMPRISONMENT STARTS — 


(1) The term of imprisonment imposed by sentence shall, unless otherwise directed in the sentence, 
commence on the day on which the convicted person is taken into custody thereunder, but no time during 
which the convicted person is imprisoned or out on bail before sentence shall be reckoned as part of the 
term of imprisonment to which he or she is sentenced. 


(2) IDEM— 


Where the court imposes imprisonment, the court may order custody to commence on a day not later 
than thirty days after the day of sentencing. 
64. 


SENTENCES CONSECUTIVE — 


Where a person is subject to more than one term of imprisonment at the same time, the terms shall be served 
consecutively except in so far as the court has ordered a term to be served concurrently with any other term of 
imprisonment. 


65. 


WARRANT OF COMMITTAL — 
(1) A warrant of committal is sufficient authority, 
(a) for the conveyance of the prisoner in custody for the purpose of committal under the warrant; and 


(b) for the reception and detention of the prisoner by keepers of prisons in accordance with the terms of 
the warrant. 


(2) CONVEYANCE OF PRISONER — 


A person to whom a warrant of committal is directed shall convey the prisoner to the correctional 
institution named in the warrant. 


(3) PRISONER SUBJECT TO RULES OF INSTITUTION — 


66. 
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A sentence of imprisonment shall be served in accordance with the enactments and rules that govern 
the institution to which the prisoner is sentenced. 


WHEN FINE DUE — 


(1) 


(2) 


(6) 


66.0.1 


A fine becomes due and payable fifteen days after its imposition unless an extension or agreement under 
this Act provides otherwise. 


EXTENSION OF TIME FOR PAYMENT OF A FINE — 


Where the court imposes a fine, the court shall ask the defendant if the defendant wishes an extension 
of the time for payment of the fine. 


INQUIRIES — 


Where the defendant requests an extension of the time for payment of the fine, the court may make 
such inquiries, on oath or affirmation or otherwise, of and concerning the defendant as the court 
considers desirable, but the defendant shall not be compelled to answer. 


GRANTING OF EXTENSION — 


Unless the court finds that the request for extension of time is not made in good faith or that the 
extension would likely be used to evade payment, the court shall extend the time for payment by 
ordering periodic payments or otherwise. 


NOTICE WHERE CONVICTED IN THE ABSENCE OF THE DEFENDANT — 


Where а fine is imposed in the absence of the defendant, the clerk of the court shall give the 
defendant notice of the fine and its due date and of the defendant's right to make an application for an 
extension of the time for payment under section 66.0.1. 


Repealed: 2017, c. 34, Sch. 35, s. 12 (3). 


[S.O. 2015, с. 27, Sch. 1, s. 3(4)(F); S.O. 2017, с. 34, Sch. 35, s. 12(1)-(3).] 


APPLICATION FOR EXTENSION — 


(1) 


(2) 


(3) 


A defendant may, at any time, make an application for an extension or a further extension of time for 
payment of a fine by completing the prescribed form and filing it in the office of the court. 


CONSIDERATION BY CLERK OF THE COURT — 


The clerk of the court may, 


(a) grant the application if he or she is satisfied, having regard to any criteria prescribed under subsection 
(4), that the application is made in good faith and will not be used to evade payment; or 


(b) forward the application to a justice for review. 
REVIEW BY JUSTICE — 


A justice who reviews the application has the same powers in respect of the application as the court 
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has under subsection 66 (3) and shall assess the application in accordance with the criteria set out in 
subsection 66 (4). 


(4) REGULATIONS — 


The Attorney General may make regulations prescribing criteria that the clerk of the court shall 
consider in determining whether to grant an extension of the time for payment of a fine. 


[S.O. 2017, c. 34, Sch. 35, s. 13.] 
66.1 


DEFENDANT'S ADDRESS — 


If a court imposes a fine, grants an extension of time for payment of a fine or deals with a fine under section 69, and 
the defendant is before the court, the court shall require the defendant to provide the defendant's current address to 
the clerk of the court. 


[S.O. 1993, c. 31, s. 1(24).] 
66.2 
FEE FOR REFUSED CHEQUE COLLECTABLE AS A FINE — 


When a person purports to pay a fine by a cheque that the drawee of the cheque refuses to cash and thereby 
becomes liable to pay a fee in the amount prescribed for the purpose of section 8.1 of the Financial Administration 
Act, the fee shall be deemed to be a fine for the purpose of enforcing payment. 


[S.O. 1994, c. 27, s. 52(5).] 
67. 
REGULATION FOR WORK CREDITS FOR FINES — 


The Lieutenant Governor in Council may make regulations establishing a program to permit the payment of fines by 
means of credits for work performed, and, for the purpose and without restricting the generality of the foregoing 
may, 


(a) prescribe classes of work and the conditions under which they are to be performed; 
(b) prescribe a system of credits; 


(c) provide for any matter necessary for the effective administration of the program, 
and any regulation may limit its application to any part or parts of Ontario. 
68. 


CIVIL ENFORCEMENT OF FINES — 


(1) When the payment of a fine is in default, the clerk of the court may complete a certificate in the prescribed 
form as to the imposition of the fine and the amount remaining unpaid and file the certificate in a court of 
competent jurisdiction and upon filing, the certificate shall be deemed to be an order or judgment of that 
court for the purposes of enforcement. 


(2) Repealed: 20089, c. 33, Sch. 4, s. 1(44). 
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(3) CERTIFICATE OF DISCHARGE — 


Where a certificate has been filed under subsection (1) and the fine is fully paid, the clerk shall file a 
certificate of payment upon which the certificate of default is discharged and, where a writ of execution 
has been filed with the sheriff, the clerk shall file a certificate of payment with the sheriff, upon which 
the writ is cancelled. 


(4) COSTS OF ENFORCEMENT — 


Costs incurred in enforcing the deemed court order or judgment shall be added to the order or 
judgment and form part of it. 


(5) MORE THAN ONE FINE — 


The clerk may complete and file one certificate under this section in respect of two or more fines 
imposed on the same person. 


[S.O. 1993, c. 31, s. 1(25); S.O. 1994, c. 27, s. 52(6).] 
69. 
DEFAULT — 
(1) The payment of a fine is in default if any part of it is due and unpaid for fifteen days or more. 


(2) ORDER ON DEFAULT — 


A justice of the peace who is satisfied that payment of a fine is in default, 


(a) shall order that any permit, licence, registration or privilege in respect of which a suspension is 
authorized under any Act because of non-payment of the fine be suspended until the fine is paid; 


(b) shall order that any permit, licence, registration or privilege in respect of which any Act authorizes a 
refusal to renew, validate or issue the permit, licence, registration or privilege because of non-payment 
of the fine not be renewed, validated or issued until the fine is paid; and 


(c) may direct the clerk of the court to proceed with civil enforcement under section 68. 


(3) HIGHWAY TRAFFIC ACT PERMITS — 


If section 7 of the Highway Traffic Act authorizes an order or direction under this section that any 
permit under that Act not be validated or issued because payment of a fine is in default, a person 
designated by the regulations who is satisfied that payment of a fine is in default shall direct that until 
the fine is paid, 


(a) validation of any permit held by the person who has defaulted be refused; and 
(b) issuance of any permit to the person who has defaulted be refused. 


(4) HIGHWAY TRAFFIC ACT RESTRICTION — 
Orders or directions made under this section pursuant to section 7 of the Highway Traffic Act are 
subject to subsection 7 (12) of that Act and any regulations made under section 7 of that Act. 


(5) HIGHWAY TRAFFIC ACT LICENCES — 


If section 46 of the Highway Traffic Act authorizes an order or direction under this section that any 
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licence under that Act be suspended or not be issued because payment of a fine is in default, a person 
designated by the regulations who is satisfied that payment of a fine is in default shall direct that until 
the fine is paid, 


(a) if the person who has defaulted holds a licence, the licence be suspended; or 
(b) if the person who has defaulted does not hold a licence, no licence be issued to him or her. 
(6) OBTAINING CONVICTED PERSON’S ATTENDANCE — 


A justice may issue a warrant requiring that a person who has defaulted be arrested and brought 
before a justice as soon as possible if other reasonable methods of collecting the fine have been tried 
and have failed, or would not appear to be likely to result in payment within a reasonable period of 
time. 


(7) ALTERNATIVE SUMMONS PROCEDURE — 


The clerk of the court that imposed the fine that is in default may issue a summons requiring the 
person who has defaulted to appear before a justice if the conditions described in subsection (6) exist. 


(8) SERVICE OF SUMMONS — 


The summons referred to in subsection (7) may be served by regular prepaid mail. 
(9) HEARING — 


If a person who has defaulted in paying a fine is brought before a justice as a result of a warrant issued 
under subsection (6) or such a person appears before a justice as a result of a summons issued under 
subsection (7), the justice shall hold a hearing to determine whether the person is unable to pay the 
fine within a reasonable period of time. 


(10) ONUS — 


In a hearing under subsection (9), the onus of proving that the person is unable to pay the fine within a 
reasonable period of time is on the person who has defaulted. 


(11) ADJOURNMENT — 


The justice may adjourn the hearing from time to time at the request of the person who has defaulted. 
(12) WARNING — 


When an adjournment is granted, the justice shall warn the person who has defaulted that if the person 
fails to appear for the resumption of the hearing, the hearing may proceed in the person’s absence. 


(13) FAILURE TO WARN — 


If a hearing was adjourned and the person who has defaulted does not appear when it is resumed, the 
hearing may proceed in the person’s absence even if the warning required by subsection (12) was not 
given. 


(14) WARRANT OF COMMITTAL — 


If the justice is not satisfied that the person who has defaulted is unable to pay the fine within a 
reasonable period of time and that incarceration of the person would not be contrary to the public 
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interest, the justice may issue a warrant for the person’s committal or may order that such other steps 
be taken to enforce the fine as appear to him or her to be appropriate. 


(15) INABILITY TO PAY FINE — 


If the justice is satisfied that the person who has defaulted is unable to pay the fine within a reasonable 
period of time, the justice may, 


(a) grant an extension of the time allowed for payment of the fine; 
(b) require the person to pay the fine according to a schedule of payments established by the justice; 


(c) in exceptional circumstances, reduce the amount of the fine or order that the fine does not have to be 
paid. 


(16) TERM OF IMPRISONMENT — 


Subject to subsection (17), the term of imprisonment under a warrant issued under subsection (14) 
shall be for three days, plus, 


(a) if the amount that has not been paid is not greater than $50, one day; ог 


(b) if the amount that has not been paid is greater than $50, a number of days equal to the sum of one 
plus the number obtained when the unpaid amount is divided by $50, rounded down to the nearest 
whole number. 


(17) LIMIT — 


The term of imprisonment shall not exceed the greater of, 
(a) ninety days; and 


(b) half of the maximum number of days of imprisonment that may be imposed on conviction of the offence 
that the person who has defaulted was convicted of. 


(18) EFFECT OF PAYMENTS — 


Subject to subsection (19), a payment in respect of the fine in default that is made after a warrant is 
issued under subsection (14) shall result in a reduction of the term of imprisonment by the number of 
days that is in the same proportion to the term as the payment is to the amount in default. 


(19) RESTRICTION — 


A payment that is less than the amount outstanding on the fine shall not result in a reduction of the 
term of imprisonment unless it is an amount that would reduce the term by a number of days that is a 
whole number. 


(20) EXCEPTIONS — 


Subsections (6) to (19) do not apply if, 
(a) the person who has defaulted is less than eighteen years old; or 


(b) the fine was imposed on conviction of an offence under subsection 31 (1) or 41 (1) of the Liquor 
Licence and Control Act, 2019. 


(21) EXCEPTIONAL CIRCUMSTANCES — 
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In exceptional circumstances where, in the opinion of the court that imposed the fine, to proceed under 
subsections (6) to (14) would defeat the ends of justice, the court may order that no warrant be issued 
under subsection (6) and that no summons be issued under subsection (7). 


(22) REGULATIONS — 


The Lieutenant Governor in Council may make regulations, 
(a) designating a person or class of persons for purposes of subsections (3) and (5); 


(b) prescribing criteria to be considered by a justice in determining whether a person is unable to pay a fine 
within a reasonable period of time. 


[S.O. 1993, c. 31, s. 1 (26); 5.0. 2004, с. 22, s. 8; 5.0. 2015, c. 14, s. 60; 5.0. 2019, с. 15, Sch. 22, s. 
101.] 
69.1 


DISCLOSURE TO CONSUMER REPORTING AGENCY — 


(1) When a fine has been in default for at least 90 days, the Ministry of the Attorney General may disclose to a 
consumer reporting agency the name of the defaulter, the amount of the fine and the date the fine went 
into default. 


(2 SAME— 


When a fine disclosed to a consumer reporting agency has been paid in full, the Ministry of the 
Attorney General shall inform the agency of this fact as soon as possible after payment. 


[S.O. 1994, c. 17, s. 131.] 
Note: On a day to be named by proclamation of the Lieutenant Governor, the Act is amended by adding the 
following section: 


69.20RDER OF PAYMENT FOR MULTIPLE FINES IN DEFAULT — 


(1) A person with multiple fines in default shall pay the defaulted fines in order of default date, beginning with 
the fine that has been in default for the longest period of time. 


(2) OLDER FINES IN DEFAULT MUST BE PAID IN FULL — 


A person may not pay any portion of a fine in default until any outstanding older fines in default have 
been paid in full. 


(3) FINES THAT WENT INTO DEFAULT ON SAME DAY — 


For greater certainty, a person's oldest outstanding fines in default may be paid in any order if they 
went into default on the same day. 


(4) FINE THAT HAS GONE INTO DEFAULT MULTIPLE TIMES — 


If a fine has gone into default multiple times, only the most recent default date shall be used to 
calculate how long it has been in default for the purposes of this section. 


(5 TRANSITION — 
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This section applies to any fine that was in default or that went into default on or after the day this 
section came into force. 


See: 2017, c. 34, Sch. 35, s. 14. 
70. 


FEE WHERE FINE IN DEFAULT — 


(1) Where the payment of a fine is in default and the time for payment is not extended or further extended 
under subsection 66 (6), the defendant shall pay the administrative fee prescribed by the regulations. 


(2) FEE COLLECTABLE AS A FINE — 


For the purpose of making and enforcing payment, a fee payable under this section shall be deemed to 
be part of the fine that is in default. 
Note: On a day to be named by proclamation of the Lieutenant Governor, section 70 is repealed and the 
following substituted: 


70. ADMINISTRATIVE MONETARY PENALTY WHERE FINE IN DEFAULT — 


(1) A defendant shall pay the administrative monetary penalty prescribed by the regulations if the payment of 
his or her fine goes into default. 


(2) ADMINISTRATIVE MONETARY PENALTY NOT AFFECTED IF TIME FOR PAYMENT EXTENDED — 


If a fine goes into default, the obligation to pay an administrative monetary penalty under subsection (1) 
is not affected by a subsequent extension or further extension of the time for payment of the fine under 
section 66.0.1. 


(3) MULTIPLE ADMINISTRATIVE MONETARY PENALTIES POSSIBLE — 


For greater certainty, it is possible for a defendant to incur multiple administrative monetary penalties in 
respect of the same fine if the payment goes into default, the defendant is granted an extension of time 
for payment and the fine subsequently goes into default again. 


(4) ADMINISTRATIVE MONETARY PENALTY COLLECTABLE AS A FINE — 


For the purpose of making and enforcing payment, an amount payable under this section shall be 
deemed to be part of the fine that is in default. 


(5 TRANSITION — 


This section applies to any fine that was in default or that went into default on or after the day this 
section came into force. 


See: 2017, c. 34, Sch. 35, s. 15. 
70.1 


COLLECTION AGENCY COSTS PAYABLE — 
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(1) A defendant shall pay the costs that a municipality incurs by using a registered collection agency in good 
standing under the Collection and Debt Settlement Services Act to collect a fine that is in default, but the 
costs shall not exceed an amount approved by the municipality. 


(2) COSTS COLLECTABLE AS A FINE — 


For the purpose of making and enforcing payment, costs payable under this section shall be deemed 
to be part of the fine that is in default. 


[S.O. 2017, c. 2, Sch. 2, s. 28.] 
T1. 


SUSPENSION OF FINE ON CONDITIONS — 


Where an Act provides that a fine may be suspended subject to the performance of a condition, 


(a) the period of suspension shall be fixed by the court and shall be for not more than one year; 

(b) the court shall provide in its order of suspension the method of proving the performance of the condition; 
(c) the suspension is in addition to and not in lieu of any other power of the court in respect of the fine; and 

(d) the fine is not in default until fifteen days have elapsed after notice that the period of suspension has 


expired is given to the defendant. 


[S.O. 1993, c. 27, Sch] 


72. 


PROBATION ORDER — 


(1) Where a defendant is convicted of an offence in a proceeding commenced by information, the court may, 
having regard to the age, character and background of the defendant, the nature of the offence and the 
circumstances surrounding its commission, 


(a) suspend the passing of sentence and direct that the defendant comply with the conditions prescribed in 
a probation order; 


(b) in addition to fining the defendant or sentencing the defendant to imprisonment, whether in default of 
payment of a fine or otherwise, direct that the defendant comply with the conditions prescribed in a 
probation order; or 


(c) where it imposes a sentence of imprisonment on the defendant, whether in default of payment of a fine 
or otherwise, that does not exceed ninety days, order that the sentence be served intermittently at such 
times as are specified in the order and direct that the defendant, at all times when he or she is not in 
confinement pursuant to such order, comply with the conditions prescribed in a probation order. 


(2 STATUTORY CONDITIONS OF ORDER — 


A probation order shall be deemed to contain the conditions that, 


(a) the defendant not commit the same or any related or similar offence, or any offence under a statute of 
Canada or Ontario or any other province of Canada that is punishable by imprisonment; 


(b) the defendant appear before the court as and when required; and 
(c) the defendant notify the court of any change in the defendant's address. 


(3) CONDITIONS IMPOSED BY COURT — 


73. 
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In addition to the conditions set out in subsection (2), the court may prescribe as a condition in a 
probation order, 


(a) that the defendant satisfy any compensation or restitution that is required or authorized by an Act; 


(b) with the consent of the defendant and where the conviction is of an offence that is punishable by 
imprisonment, that the defendant perform a community service as set out in the order; 


(c) where the conviction is of an offence punishable by imprisonment, such other conditions relating to the 
circumstances of the offence and of the defendant that contributed to the commission of the offence as 
the court considers appropriate to prevent similar unlawful conduct or to contribute to the rehabilitation 
of the defendant; or 


(d) where considered necessary for the purpose of implementing the conditions of the probation order, that 
the defendant report to a responsible person designated by the court and, in addition, where the 
circumstances warrant it, that the defendant be under the supervision of the person to whom he or she 
is required to report. 


(4) FORM OF ORDER — 


A probation order shall be in the prescribed form and the court shall specify therein the period for which 
it is to remain in force, which shall not be for more than two years from the date when the order takes 
effect. 


(5) NOTICE OF ORDER — 


Where the court makes a probation order, it shall cause a copy of the order and a copy of section 75 to 
be given to the defendant. 


(6) REGULATIONS FOR COMMUNITY SERVICE ORDERS — 


The Lieutenant Governor in Council may make regulations governing restitution, compensation and 
community service orders, including their terms and conditions. 


(7) EXCEPTION — 


The court shall not make a probation order when an individual has been convicted of an absolute 
liability offence, unless the order is made in addition to a sentence of imprisonment imposed under 
section 69 in default of payment of a fine. 


[S.O. 1994, с. 27, s. 52(7).] 


WHEN ORDER COMES INTO FORCE — 


(1) A probation order comes into force, 
(a) on the date on which the order is made; or 


(b) where the defendant is sentenced to imprisonment other than a sentence to be served intermittently, 
upon the expiration of that sentence. 


(2) CONTINUATION IN FORCE — 


Subject to section 75, where a defendant who is bound by a probation order is convicted of an offence 
or is imprisoned in default of payment of a fine, the order continues in force except in so far as the 


74. 
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sentence or imprisonment renders it impossible for the defendant to comply for the time being with the 
order. 


VARIATION OF PROBATION ORDER — 


The court may, at any time upon the application of the defendant or prosecutor with notice to the other, after a 
hearing or, with the consent of the parties, without a hearing, 


(a) 


(b) 


(с) 


make any changes in or additions to the conditions prescribed in the order that in the opinion of the court 
are rendered desirable by a change in circumstances; 


relieve the defendant, either absolutely or upon such terms or for such period as the court considers 
desirable, of compliance with any condition described in any of the clauses in subsection 72 (3) that is 
prescribed in the order; or 


terminate the order or decrease the period for which the probation order is to remain in force, 


and the court shall thereupon endorse the probation order accordingly and, if it changes or adds to the conditions 
prescribed in the order, inform the defendant of its action and give the defendant a copy of the order so endorsed. 


75. 


BREACH OF PROBATION ORDER — 


Where a defendant who is bound by a probation order is convicted of an offence constituting a breach of condition 
of the order and, 


the time within which the defendant may appeal or make a motion for leave to appeal against that 
conviction has expired and the defendant has not taken an appeal or made a motion for leave to appeal; 


the defendant has taken an appeal or made a motion for leave to appeal against the conviction and the 
appeal or motion for leave has been dismissed or abandoned; or 


the defendant has given written notice to the court that convicted the defendant that the defendant elects 
not to appeal, 


or where the defendant otherwise wilfully fails or refuses to comply with the order, the defendant is guilty of an 
offence and upon conviction the court may, 


(d) 


(e) 


impose a fine of not more than $1,000 or imprisonment for a term of not more than thirty days, or both, and 
in lieu of or in addition to the penalty, continue the probation order with such changes or additions and for 
such extended term, not exceeding an additional year, as the court considers reasonable; or 


where the justice presiding is the justice who made the original order, in lieu of imposing the penalty under 
clause (d), revoke the probation order and impose the sentence the passing of which was suspended upon 
the making of the probation order. 
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76. 


LIMITATION — 


(1) A proceeding shall not be commenced after the expiration of any limitation period prescribed by or under 
any Act for the offence or, where no limitation period is prescribed, after six months after the date on which 
the offence was, or is alleged to have been, committed. 


(2) EXTENSION — 


A limitation period may be extended by a justice with the consent of the defendant. 
76.1 


ELECTRONIC COURT DOCUMENTS — 


(1) A document that is required or authorized to be filed, given or delivered to a court office or the clerk of the 
court under this Act or the rules of the court may, in accordance with the regulations, be filed, given or 
delivered electronically. 


(2) ELECTRONIC SIGNATURE — 


An electronic document that is filed, given or delivered to a court office or the clerk of the court may be 
signed electronically in accordance with the regulations. 


(3) ELECTRONIC COPY OF PAPER ORIGINAL — 


When a document is filed, given or delivered to a court office or the clerk of the court in paper form, the 
court may create and retain an electronic copy instead of the paper original. 


(4) DUTY TO ENSURE INTEGRITY — 


A person who creates, retains or reproduces an electronic copy of a paper original for the purposes of 
subsection (3) shall ensure the integrity of the information contained in the electronic copy. 


(5) POWER TO DEAL WITH ELECTRONIC DOCUMENTS — 
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Anything that the court is required or authorized to do with respect to a document may be done with 
respect to an electronic document. 


(6) DELIVERY IN PERSON — 


Nothing in this section limits the operation of a requirement to deliver a document personally or in 
person to a court office or the clerk of the court. 


(7) REGULATIONS — 


The Lieutenant Governor in Council may make regulations, 


(a) governing the electronic filing, giving and delivery of documents to a court office or the clerk of the 
court; 


(b) respecting the electronic signing of electronic documents that are filed, given or delivered to a court 
office or the clerk of the court; 


(c) governing the storage, retention and disposal of computer-readable media used to file, give or deliver 
documents to a court office or the clerk of the court; 


(d) governing the creation, storage, retention, transfer, reproduction, distribution, disposal or use of 
electronic documents by the court; 


(e) respecting the electronic signing or certification of electronic documents by the court. 


[S.O. 1993, c. 31, s. 1(27); S.O. 2000, c. 26, Sch. A, s. 13(1, 2); S.O. 2009, с. 33, Sch. 4, s. 1(47); 
S.O. 2015, c. 27, Sch. 1, s. 3(5); S.O. 2020, c. 18, Sch. 18, s. 10.] 


77. 


PARTIES TO OFFENCE — 
(1) Every person is a party to an offence who, 
(a) actually commits it; 
(b) does or omits to do anything for the purpose of aiding any person to commit it; or 
(c) abets any person in committing it. 
(2) COMMON PURPOSE — 


Where two or more persons form an intention in common to carry out an unlawful purpose and to 
assist each other therein and any one of them, in carrying out the common purpose, commits an 
offence, each of them who knew or ought to have known that the commission of the offence would be 
a probable consequence of carrying out the common purpose is a party to the offence. 

78. 


COUNSELLING — 


(1) Where a person counsels or procures another person to be a party to an offence and that other person is 
afterwards a party to the offence, the person who counselled or procured is a party to the offence, even if 
the offence was committed in a way different from that which was counselled or procured. 


(2) IDEM— 


Every person who counsels or procures another person to be a party to an offence is a party to every 
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offence that the other commits in consequence of the counselling or procuring that the person who 
counselled or procured knew or ought to have known was likely to be committed in consequence of the 
counselling or procuring. 

79. 


COMPUTATION OF AGE — 


In the absence of other evidence, or by way of corroboration of other evidence, a justice may infer the age of a 
person from his or her appearance. 


[S.O. 1993, c. 27, Sch.] 


80. 

COMMON LAW DEFENCES — 

Every rule and principle of the common law that renders any circumstance a justification or excuse for an act or a 
defence to a charge continues in force and applies in respect of offences, except in so far as they are altered by or 
inconsistent with this or any other Act. 

81. 

IGNORANCE OF THE LAW — 

Ignorance of the law by a person who commits an offence is not an excuse for committing the offence. 

82. 

REPRESENTATION — 

A defendant may act by representative. 

[S.O. 2006, c. 21, Sch. C, s. 181(14).] 


83. 


EVIDENCE, RECORDING AND TAKING — 
(1) A proceeding in which evidence is taken shall be recorded. 
(2) EVIDENCE UNDER OATH OR AFFIRMATION — 


Evidence under this Act shall be taken under oath or affirmation, except as otherwise provided by law. 
83.1 
PARTICIPATION IN PROCEEDINGS BY ELECTRONIC METHOD — 
(1) In this section, 
"electronic method" means video conference, audio conference, telephone conference or other method determined 
by the regulations. 
(2) SAME — 
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Subject to this section, in any proceeding under this Act or any step in a proceeding under this Act, any 
person, including a defendant, a prosecutor, a witness, an interpreter, a justice or the clerk of the court, 
may participate by an electronic method made available by the court office. 


EXCEPTED PROCEEDINGS, CIRCUMSTANCES — 


Subsection (2) does not apply with respect to proceedings or steps in a proceeding, or in 
circumstances, that are specified by the regulations. 


REQUIREMENT TO APPEAR IN PERSON — 


A justice may order a person to appear in person if the justice is satisfied that the interests of justice 
require it or it is necessary for a fair trial. 


SAME — 


In making a determination under subsection (4), the justice shall consider any factors set out in the 
regulations. 


DIRECTION RE METHOD — 


A justice may, subject to subsection (7), by order specify which of available electronic methods must or 
may be used. 


LIMITATION RE METHODS — 


The electronic method that may be used in a proceeding or step in a proceeding is subject to any 
limitations specified by the regulations as to which electronic methods may be used in the proceeding 
or step. 


DUTIES OF THE CLERK — 


If an offence notice indicates that the option of a meeting under section 5.1 is available, the clerk of the 
court at the court office indicated in the offence notice shall ensure that the court office has the means 
available to allow a defendant or prosecutor to attend by electronic method. 


OATHS — 


If evidence is given under oath by electronic method, the oath may be administered by the same 
electronic method. 


(10) INTERPRETATION — 


A provision of this Act, the regulations or the rules of court that presumes that participation would be in 
person shall not be read as limiting the application of this section, and shall be read in a manner 
consistent with this section. 


(11) TERRITORIAL JURISDICTION — 


A hearing in a proceeding by electronic method under this section is deemed to meet the requirements 
of subsections 29 (1) and (2) regardless of where a justice is physically located during the hearing. 


(12) APPLICATION IN APPEALS — 
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This section applies, with necessary modifications, with respect to appeals under Part VII, and, for the 
purpose, references in this section to a court and to a justice shall be read as including reference to a 
court and to a judge respectively, as those terms are defined for the purposes of that Part. 


(13) TRANSITION — 


This section applies with respect to a proceeding whether it was commenced before, on or after the 
day section 11 of Schedule 18 to the COVID-19 Economic Recovery Act, 2020 came into force. 


(14) REGULATIONS — 


The Lieutenant Governor in Council may make regulations, 
(a) respecting anything that, in this section, may or must be done by regulation; 


(b) requiring the payment of fees for using electronic methods, fixing the amounts of the fees, and 
specifying circumstances in which and conditions under which a justice or another person designated 
in the regulations may waive the payment of a fee. 


[S.O. 2008, c. 33, Sch. 4, s. 1(48, 49); S.O. 2020, c. 7, Sch. 4, s. 18; S.O. 2020, c. 18, Sch. 18, s. 11.] 
84. 


INTERPRETERS — 


(1) A justice may authorize a person to act as interpreter in a proceeding before the justice where the person 
swears the prescribed oath and, in the opinion of the justice, is competent. 


(2 IDEM— 


A judge may authorize a person to act as interpreter in proceedings under this Act where the person 
swears the prescribed oath and, in the opinion of the judge is competent and likely to be readily 
available. 

85. 


EXTENSION OF TIME — 


(1) Subject to this section, the court may extend any time fixed by this Act, by the regulations made under this 
Act or the rules of court for doing any thing other than commencing or recommencing a proceeding, 
whether or not the time has expired. 


(2) LIMIT ON NUMBER OF APPLICATIONS — 


No more than one application for an extension of the time for filing of an appeal may be made in 
respect of a conviction. 


(3) EXCEPTION FOR COMMENCING PARKING PROCEEDING — 


A justice may extend the time for commencing a parking proceeding where the court is unable to 
obtain proof of ownership of the vehicle or to send a notice of impending conviction to the defendant 
within that time because of extraordinary circumstances, including labour disputes and disruptions of 
postal services, power services and technological facilities. 


[S.O. 2009, с. 33, Sch. 4, s. 1(50).] 
86. 
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PENALTY FOR FALSE STATEMENTS — 


Every person who makes an assertion of fact in a statement or entry in a document or form for use under this Act 
knowing that the assertion is false is guilty of an offence and on conviction is liable to a fine of not more than 
$2,000. 


87. 


DELIVERY — 


88. 


(1) Any notice or document required or authorized to be given or delivered under this Act or the rules of court 
is given or delivered if, 


(a) delivered personally or by mail; 


(b) delivered in accordance with a method provided by this Act or the regulations; or 


(c) delivered in accordance with a method provided under any other Act or prescribed by the rules of 


(1.1) 


court. 
EXCEPTION, PERSONAL DELIVERY — 


Despite subsection (1), a notice or document shall be delivered personally if this Act or the rules of 
court require it to be given or delivered personally or in person. 


(2) REBUTTABLE PRESUMPTION, MAIL DELIVERY — 


(2.1) 


If a notice or document that is to be given or delivered to a person under this Act is mailed to the 
person at the person's last known address appearing on the records of the court in the proceeding, 
there is a rebuttable presumption that the notice or document is given or delivered to the person. 


REBUTTABLE PRESUMPTION, ELECTRONIC DELIVERY — 


If a notice or document that is to be given or delivered to a person under this Act is delivered 
electronically, in accordance with a method provided by the regulations, to an email address or phone 
number that the person has provided for the purpose of receiving electronic notices or documents, 
there is a rebuttable presumption that the notice or document is given or delivered to the person. 


(8) REGULATIONS — 


The Lieutenant Governor in Council may make regulations respecting the method of delivery for any 
notice or document, including additional electronic methods, for the purposes of this Act. 


[S.O. 2009, c. 33, Sch. 4, s. 1(51); S.O. 2015, c. 27, Sch. 1, s. 3(6)-(8).] 


CIVIL REMEDIES PRESERVED — 


No civil remedy for an act or omission is suspended or affected for the reason that the act or omission is an offence. 


89. 


PROCESS ON HOLIDAYS — 
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Any action authorized or required by this Act is not invalid for the reason only that the action was taken on a non- 
juridical day. 


90. 


IRREGULARITIES IN FORM — 
(1) The validity of any proceeding is not affected by, 


(a) any irregularity or defect in the substance or form of the summons, warrant, offence notice, parking 
infraction notice, undertaking to appear or recognizance; or 


(b) any variance between the charge set out in the summons, warrant, parking infraction notice, offence 
notice, undertaking to appear or recognizance and the charge set out in the information or certificate. 


(2) ADJOURNMENT TO MEET IRREGULARITIES — 


Where it appears to the court that the defendant has been misled by any irregularity, defect or variance 
mentioned in subsection (1), the court may adjourn the hearing and may make such order as the court 
considers appropriate, including an order under section 60 for the payment of costs. 

91. 


CONTEMPT — 


(1) Except as otherwise provided by an Act, every person who commits contempt in the face of a justice of the 
peace presiding over the Ontario Court of Justice in a proceeding under this Act is on conviction liable to a 
fine of not more than $1,000 or to imprisonment for a term of not more than thirty days, or to both. 


(2) STATEMENT TO OFFENDER — 


Before a proceeding is taken for contempt under subsection (1), the justice of the peace shall inform 
the offender of the conduct complained of and the nature of the contempt and inform him or her of the 
right to show cause why he or she should not be punished. 


(3) SHOW CAUSE — 


A punishment for contempt in the face of the court shall not be imposed without giving the offender an 
opportunity to show cause why he or she should not be punished. 


(4) ADJOURNMENT FOR ADJUDICATION — 


Except where, in the opinion of the justice of the peace, it is necessary to deal with the contempt 
immediately for the preservation of order and control in the courtroom, the justice of the peace shall 
adjourn the contempt proceeding to another day. 


(5) ADJUDICATION BY JUDGE — 


A contempt proceeding that is adjourned to another day under subsection (4) shall be heard and 
determined by the court presided over by a provincial judge. 


(6) ARREST FOR IMMEDIATE ADJUDICATION — 


Where the justice of the peace proceeds to deal with a contempt immediately and without adjournment 
under subsection (4), the justice of the peace may order the offender arrested and detained in the 
courtroom for the purpose of the hearing and determination. 
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(7) BARRING REPRESENTATIVE IN CONTEMPT — 
Where the offender is appearing before the court as a representative and the offender is not licensed 


under the Law Society Act, the court may order that he or she be barred from acting as representative 
in the proceeding in addition to any other punishment to which he or she is liable. 


(8) APPEALS — 
An order of punishment for contempt under this section is appealable in the same manner as if it were 
a conviction in a proceeding commenced by certificate under Part | of this Act. 


(9) ENFORCEMENT — 


This Act applies for the purpose of enforcing a punishment by way of a fine or imprisonment under this 
section. 


[S.O. 2000, с. 26, Sch. A, s. 13(6); S.O. 2006, с. 21, Sch. C, s. 131(15).] 
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SET FINES 


91.1 


CHIEF JUSTICE — 


(1) The Chief Justice of the Ontario Court of Justice may specify an amount as the set fine for the purpose of 
proceedings under Part | or Il for any offence. 


(2) REGIONAL SENIOR JUDGE — 


The regional senior judge of the Ontario Court of Justice for a region may specify an amount as the set 
fine for the purpose of proceedings under Part | or Il for an offence under a by-law of a municipality in 
the region. 


(3) CONFLICT — 
A set fine specified by the Chief Justice prevails over a set fine specified by a regional senior judge. 


[S.O. 2017, c. 34, Sch. 35, s. 17.] 
92. 


REGULATIONS FOR PURPOSE OF ACT — 


The Lieutenant Governor in Council may make regulations, 
(a) prescribing any matter referred to in this Act as prescribed by the regulations; 


(b) prescribing the form of certificate as to ownership of a motor vehicle given by the Registrar under 
subsection 210 (7) of the Highway Traffic Act for the purpose of proceedings under this Act; 


(c) providing for the extension of times prescribed by or under this Act or the rules of court in the event of a 
disruption in postal services; 


(d) requiring the payment of fees upon the filing of anything required or permitted to be filed under this Act or 
the rules and fixing the amounts thereof, and providing for the waiver of the payment of a fee by a justice, 
or by a judge under Part VII, in such circumstances and under such conditions as are set out in the 
regulations; 
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(e) fixing costs payable upon conviction and referred to in subsection 60 (1); 


(f) fixing the items in respect of which costs may be awarded under subsection 60 (2) and prescribing the 
maximum amounts that may be awarded in respect of each item; 


(g) prescribing administrative fees for the purposes of subsection 70 (1) for the late payment of fines or 
classes of fines, and prescribing the classes. 
Note: On a day to be named by proclamation of the Lieutenant Governor, clause 92 (g) of the Act is 
repealed and the following substituted: 


(g) prescribing administrative monetary penalties for the purposes of subsection 70 (1) for the late payment of 
fines or classes of fines, and prescribing the classes; 


See: 2017, c. 34, Sch. 35, s. 18(1). 
(h) providing for any transitional matter that the Lieutenant Governor in Council considers necessary or 


advisable in connection with the implementation of the amendments made by Schedule 35 to the Stronger, 
Fairer Ontario Act (Budget Measures), 2017. 


[S.O. 2017, c. 34, Sch. 35, s. 18(2).] 
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93. 
DEFINITIONS, PART VI — In this Part, 


"parent", when used with reference to a young person, includes an adult with whom the young person ordinarily 
resides; 


"young person" means a person who is or, in the absence of evidence to the contrary, appears to be, 
(a) twelve years of age or more, but 


(b) under sixteen years of age, 


and includes a person sixteen years of age or more charged with having committed an offence while he or she was 
twelve years of age or more but under sixteen years of age. 


94. 

MINIMUM AGE — 

No person shall be convicted of an offence committed while he or she was under twelve years of age. 
95. 

OFFENCE NOTICE NOT TO BE USED — 


A proceeding commenced against a young person by certificate of offence shall not be initiated by an offence notice 
under clause 3 (2) (a). 


96. 


NOTICE TO PARENT — 


(1) Where a summons is served upon a young person or a young person is released on a recognizance under 
this Act, the provincial offences officer, in the case of a summons, or the officer in charge, in the case of a 
recognizance, shall as soon as practicable give notice to a parent of the young person by delivering a copy 
of the summons or recognizance to the parent. 
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(2) WHERE NO NOTICE GIVEN — 


Where notice has not been given under subsection (1) and no person to whom notice could have been 
given appears with the young person, the court may, 


(a) adjourn the hearing to another time to permit notice to be given; or 
(b) dispense with notice. 
(3) SAVING — 


Failure to give notice to a parent under subsection (1) does not in itself invalidate the proceeding 
against the young person. 
97. 


SENTENCE WHERE PROCEEDING COMMENCED BY CERTIFICATE — 


(1) Despite subsection 12 (1), where a young person is found guilty of an offence in a proceeding commenced 
by certificate, the court may, 


(a) convict the young person and, 


(i) order the young person to pay a fine not exceeding the set fine that would be payable for the 
offence by an adult, the maximum fine prescribed for the offence, or $300, whichever is the least, 
or 


(ii) suspend the passing of sentence and direct that the young person comply with the conditions 
prescribed in a probation order; or 


(b) discharge the young person absolutely. 
(2 TERM OF PROBATION ORDER — 


Section 72 applies with necessary modifications to a probation order made under subclause (1) (a) (ii), 
in the same manner as if the proceeding were commenced by information, except that the probation 
order shall not remain in force for more than ninety days from the date when it takes effect. 


(3) S. 12 (2) APPLIES WHERE PROCEEDING INITIATED BY SUMMONS — 


Subsection 12 (2) applies with necessary modifications where a young person is convicted of an 
offence in a proceeding initiated by summons, in the same manner as if the proceeding were initiated 
by offence notice. 

98. 


YOUNG PERSON TO BE PRESENT AT TRIAL — 


(1) Subject to subsection 52 (1) and subsection (2) of this section, a young person shall be present in court 
during the whole of his or her trial. 


(2) COURT MAY PERMIT ABSENCE — 
The court may permit a young person to be absent during the whole or any part of his or her trial, on 
such conditions as the court considers proper. 


(3) APPLICATION OF SS. 42, 54 — 


Sections 42 and 54 do not apply to a young person who is a defendant. 
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(4) FAILURE OF YOUNG PERSON TO APPEAR — 


Where a young person who is a defendant does not appear at the time and place appointed for a 
hearing and it is proved by the prosecutor, having been given a reasonable opportunity to do so, that a 
summons was served, an undertaking to appear was given or a recognizance to appear was entered 
into, as the case may be, or where the young person does not appear upon the resumption of a 
hearing that has been adjourned, the court may adjourn the hearing and issue a summons to appear or 
issue a warrant in the prescribed form for the arrest of the young person. 


(5) COMPELLING YOUNG PERSON'S ATTENDANCE — 


Where a young person does not attend personally in response to a summons issued under section 51 
and it is proved by the prosecutor, having been given a reasonable opportunity to do so, that the 
summons was served, the court may adjourn the hearing and issue a further summons or issue a 
warrant in the prescribed form for the arrest of the young person. 
99. 
IDENTITY OF YOUNG PERSON NOT TO BE PUBLISHED — 
(1) No person shall publish by any means a report, 
(a) of an offence committed or alleged to have been committed by a young person; or 
(b) of a hearing, adjudication, sentence or appeal concerning a young person who committed or is alleged 
to have committed an offence, 
in which the name of or any information serving to identify the young person is disclosed. 
(2) OFFENCE — 


Every person who contravenes subsection (1) and every director, officer or employee of a corporation 
who authorizes, permits or acquiesces in a contravention of subsection (1) by the corporation is guilty 
of an offence and is liable on conviction to a fine of not more than $10,000. 


(3) EXCEPTIONS — 


Subsection (1) does not prohibit the following: 
1. The disclosure of information by the young person concerned. 


2. The disclosure of information by the young person’s parent or lawyer, for the purpose of protecting the 
young person's interests. 


3. The disclosure of information by a police officer, for the purpose of investigating an offence which the 
young person is suspected of having committed. 


4. The disclosure of information to an insurer, to enable the insurer to investigate a claim arising out of an 
offence committed or alleged to have been committed by the young person. 


5. The disclosure of information in the course of the administration of justice, but not for the purpose of 
making the information known in the community. 


6. The disclosure of information by a person or member of a class of persons prescribed by the 
regulations, for a purpose prescribed by the regulations. 


100. 


PRE-SENTENCE REPORT — 
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(1) Section 56 applies with necessary modifications where a young person is convicted of an offence in a 
proceeding commenced by certificate of offence, in the same manner as if the proceeding were 
commenced by information. 


(2) PRE-SENTENCE REPORT MANDATORY WHERE IMPRISONMENT CONSIDERED — 


Where a young person who is bound by a probation order is convicted of an offence under section 75 
and the court is considering imposing a sentence of imprisonment, the court shall direct a probation 
officer to prepare and file with the court a report in writing relating to the defendant for the purpose of 
assisting the court in imposing sentence, and the clerk of the court shall cause a copy of the report to 
be provided to the defendant or his or her representative and to the prosecutor. 


[S.O. 2006, c. 21, Sch. C, s. 131(16).] 
101. 
PENALTIES LIMITED — 
(1) Despite the provisions of this or any other Act, no young person shall be sentenced, 
(a) to be imprisoned, except under clause 75 (d); or 
(b) to pay a fine exceeding $1,000. 
(2) SENTENCE WHERE PROCEEDING COMMENCED BY INFORMATION — 


Where a young person is found guilty of an offence in a proceeding commenced by information, the 
court may, 


(a) convict the young person and, 


(i) order the young person to pay a fine not exceeding the maximum prescribed for the offence or 
$1,000, whichever is less, or 


(ii) suspend the passing of sentence and direct that the young person comply with the conditions 
prescribed in a probation order; or 


(b) discharge the young person absolutely. 
(3) TERM OF PROBATION ORDER — 


A probation order made under subclause (2) (a) (ii) shall not remain in force for more than one year 
from the date when it takes effect. 
102. 


NO IMPRISONMENT FOR NON-PAYMENT OF FINE — 


(1) No warrant of committal shall be issued against a young person under section 69. 


(2) PROBATION ORDER IN LIEU OF IMPRISONMENT — 


Where it would be appropriate, but for subsection (1), to issue a warrant against a young person under 
subsection 69 (3) or (4), a judge may direct that the young person comply with the conditions 
prescribed in a probation order, where the young person has been given fifteen days notice of the 
intent to make a probation order and has had an opportunity to be heard. 


(3) TERM OF PROBATION ORDER — 
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A probation order made under subsection (2) shall not remain in force for more than ninety days from 
the date when it takes effect. 
103. 


OPEN CUSTODY — 

Where a young person is sentenced to a term of imprisonment for breach of probation under clause 75 (d), the term 
of imprisonment shall be served in a place of open custody designated under section 24.1 of the Young Offenders 
Act (Canada), whether in accordance with section 88 of the Youth Criminal Justice Act (Canada) or otherwise. 

[S.O. 2006, c. 19, Sch. D, s. 18(1).] 

104. 


EVIDENCE OF YOUNG PERSON’S AGE — 


In a proceeding under this Act, a parent’s testimony as to a young person’s age and any other evidence of a young 
person’s age that the court considers credible or trustworthy in the circumstances are admissible. 


105. 
APPEAL — 


Where the defendant is a young person, an appeal under subsection 135 (1) shall be to the Superior Court of 
Justice, but the procedures and the powers of the court and any appeal from the judgment of the court shall be the 
same as if the appeal were to the Ontario Court of Justice presided over by a provincial judge. 


[S.O. 2000, с. 26, Sch. A, s. 13(5, 6).] 
106. 
ARREST WITHOUT WARRANT LIMITED — 


No person shall exercise an authority under this or any other Act to arrest a young person without warrant unless 
the person has reasonable and probable grounds to believe that it is necessary in the public interest to do so in 
order to, 


(a) establish the young person's identity; or 
(b) prevent the continuation or repetition of an offence that constitutes a serious danger to the young person or 
to the person or property of another. 
Release of young persons after arrest by officer 


107. 


S. 149 DOES NOT APPLY — 
(1) Section 149 does not apply to a young person who has been arrested. 
(2) REQUIREMENT TO RELEASE — 


Where a police officer acting under a warrant or other power of arrest arrests a young person, the 
police officer shall, as soon as is practicable, release the young person from custody unconditionally or 
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after serving him or her with a summons unless the officer has reasonable and probable grounds to 
believe that it is necessary in the public interest for the young person to be detained in order to, 
(a) establish the young person's identity; or 


(b) prevent the continuation or repetition of an offence that constitutes a serious danger to the young 
person or the person or property of another. 


(3) RELEASE BY OFFICER IN CHARGE — 


Where a young person is not released from custody under subsection (2), the police officer shall 
deliver the young person to the officer in charge who shall, where in his or her opinion the conditions 
set out in clause (2) (a) or (b) do not or no longer exist, release the young person, 


(a) unconditionally; 
(b) upon serving the young person with a summons; or 


(c) upon the young person entering into a recognizance in the prescribed form without sureties 
conditioned for his or her appearance in court. 


(4) NOTICE TO PARENT — 


Where the officer in charge does not release the young person under subsection (3), the officer in 
charge shall as soon as possible notify a parent of the young person by advising the parent, orally or in 
writing, of the young person's arrest, the reason for the arrest and the place of detention. 


(5) RELEASE AFTER YOUNG PERSON BROUGHT BEFORE JUSTICE — 


Sections 150 and 151 apply with necessary modifications to the release of a young person from 
custody under this section. 


(69 PLACE OF CUSTODY — 


No young person who is detained under section 150 shall be detained in any part of a place in which 
an adult who has been charged with or convicted of an offence is detained unless a justice so 
authorizes, on being satisfied that, 


(a) the young person cannot, having regard to the young person's own safety or the safety of others, be 
detained in a place of temporary detention for young persons; or 


(b) no place of temporary detention for young persons is available within a reasonable distance. 
(7) IDEM — 


Wherever practicable, a young person who is detained in custody shall be detained in a place of 
temporary detention designated under the Youth Criminal Justice Act (Canada). 


[S.O. 2006, c. 19, Sch. D, s. 18(2).] 
108. 
FUNCTIONS OF A JUSTICE OF PEACE LIMITED — 


(1) The functions of a justice with respect to a defendant who is a young person shall be performed only by a 
judge where a defendant is charged with an offence under section 75. 


(2) EXCEPTION — 


Page 7 of 7 
PART VI YOUNG PERSONS 


Subsection (1) does not apply to the functions of a justice under Parts Ш and VIII. 


[S.O. 1993, c. 31, s. 1(28).] 
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109. 

DEFINITIONS, PART VII — 

In this Part, 

"court" means the court to which an appeal is or may be taken under this Part; 

"judge" means a judge of the court to which an appeal is or may be taken under this Part; 
"sentence" includes any order or disposition consequent upon a conviction and an order as to costs. 
[S.O. 2000, с. 26, Sch. A, s. 13(6); S.O. 2006, c. 21, Sch. C, s. 131(17).] 

110. 


CUSTODY PENDING APPEAL — 


A defendant who appeals shall, if in custody, remain in custody, but a judge may order his or her release upon any 


of the conditions set out in subsection 150 (2). 
111. 


PAYMENT OF FINE BEFORE APPEAL — 


(1) A notice of appeal by a defendant shall not be accepted for filing if the defendant has not paid in full the 


fine imposed by the decision appealed from. 


(2 EXCEPTION WITH RECOGNIZANCE — 


A judge may waive compliance with subsection (1) and order that the appellant enter into a 
recognizance to appear on the appeal, and the recognizance shall be in such amount, with or without 


sureties, as the judge directs. 
(3) SIMULTANEOUS APPLICATIONS — 


Раде 2012 
PART VII APPEALS AND REVIEW 


A defendant may file an application to waive compliance with subsection (1) at the same time as the 
notice of appeal. 


(4) ROLE OF PROSECUTOR — 


The defendant shall give the prosecutor notice of any application to waive compliance with subsection 
(1) and the prosecutor shall have an opportunity to make submissions in the public interest in respect 
of the application. 


[S.O. 2009, c. 33, Sch. 4, s. 1(52, 53).] 
112. 


STAY — 
The filing of a notice of appeal does not stay the conviction unless a judge so orders. 
113. 


FIXING OF DATE WHERE APPELLANT IN CUSTODY — 


(1) Where an appellant is in custody pending the hearing of the appeal and the hearing of the appeal has not 
commenced within thirty days from the day on which notice of the appeal was given, the person having 
custody of the appellant shall make a motion to a judge to fix a date for the hearing of the appeal. 


(2) IDEM — 


Upon receiving a motion under subsection (1), the judge shall, after giving the prosecutor a reasonable 
opportunity to be heard, fix a date for the hearing of the appeal and give such directions as the judge 
thinks appropriate for expediting the hearing of the appeal. 

114. 


PAYMENT OF FINE NOT WAIVER — 


A person does not waive the right of appeal by reason only that the person pays the fine or complies with any order 
imposed upon conviction. 


115. 

TRANSMITTAL OF MATERIAL — 

Where a notice of appeal has been filed, the clerk or local register of the appeal court shall notify the clerk of the 
trial court of the appeal and, upon receipt of the notification, the clerk of the trial court shall transmit the order 


appealed from and transmit or transfer custody of all other material in his or her possession or control relevant to 
the proceeding to the clerk or local registrar of the appeal court to be kept with the records of the appeal court. 
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APPEALS UNDER PART III 


116. 


APPEALS, PROCEEDINGS COMMENCED BY INFORMATION — 


(1) Where a proceeding is commenced by information under Part Ill, the defendant or the prosecutor or the 
Attorney General by way of intervention may appeal from, 


a conviction; 

a dismissal; 

a finding as to ability, because of mental disorder, to conduct a defence; 
a sentence; or 

e) any other order as to costs. 

(2) APPEAL COURT — 


An appeal under subsection (1) shall be, 


(a) where the appeal is from the decision of a justice of the peace, to the Ontario Court of Justice presided 
over by a provincial judge; or 


(b) where the appeal is from the decision of a provincial judge, to the Superior Court of Justice. 
(3) NOTICE OF APPEAL — 


The appellant shall give notice of appeal in such manner and within such period as is provided by the 
rules of court. 


(4) SIMULTANEOUS APPLICATION — 


Despite subsection (3), the notice of appeal may be filed at the same time as an application under 
section 85 to extend the time to give notice of appeal. 


[S.O. 2000, c. 26, Sch. A, s. 13(5, 6); S.O. 2009, c. 33, Sch. 4, s. 1(54, 55).] 
117. 
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CONDUCT OF APPEAL — 
(1) The court may, where it considers it to be in the interests of justice, 
(a) order the production of any writing, exhibit or other thing relevant to the appeal; 


(a.1) | amend the information, unless it is of the opinion that the defendant has been misled or prejudiced 
in his or her defence or appeal; 


(b) order any witness who would have been a compellable witness at the trial, whether or not he or she 
was called at the trial, 


(i) to attend and be examined before the court, or 


(ii) to be examined in the manner provided by the rules of court before a judge of the court, or before 
any officer of the court or justice of the peace or other person appointed by the court for the 
purpose; 


(c) admit, as evidence, an examination that is taken under subclause (b) (ii); 
(d) receive the evidence, if tendered, of any witness; 
(e) order that any question arising on the appeal that, 
(i) involves prolonged examination of writings or accounts, or scientific investigation, and 


(ii) cannot in the opinion of the court conveniently be inquired into before the court, 


be referred for inquiry and report, in the manner provided by the rules of court, to a special commissioner 
appointed by the court; and 


(f) act upon the report of a commissioner who is appointed under clause (e) in so far as the court thinks fit 
to do so. 


(2) RIGHTS OF PARTIES — 


Where the court exercises a power under this section, the parties or their representatives are entitled 
to examine or cross-examine witnesses and, in an inquiry under clause (1) (e), are entitled to be 
present during the inquiry and to adduce evidence and to be heard. 


[S.O. 2006, c. 21, Sch. C, s. 131(18); S.O. 2009, c. 33, Sch. 4, s. 1(56).] 
118. 
RIGHT TO REPRESENTATION — 
(1) An appellant or respondent may appear and act personally or by representative. 


(2) ATTENDANCE WHILE IN CUSTODY — 
An appellant or respondent who is in custody as a result of the decision appealed from is entitled to be 
present at the hearing of the appeal. 


(3) SENTENCING IN ABSENCE — 


The power of a court to impose sentence may be exercised although the appellant or respondent is not 
present. 


[S.O. 2006, c. 21, Sch. C, s. 131(19).] 


119. 
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WRITTEN ARGUMENT — 


An appellant or respondent may present the case on appeal and argument in writing instead of orally, and the court 
shall consider any case or argument so presented. 


120. 


ORDERS ON APPEAL AGAINST CONVICTION, ETC. — 


(1) On the hearing of an appeal against a conviction or against a finding as to the ability, because of mental 
disorder, to conduct a defence, the court by order, 


(a) may allow the appeal where it is of the opinion that, 


(i) 


(ii) 


(її) 


the finding should be set aside on the ground that it is unreasonable or cannot be supported by the 
evidence, 


the judgment of the trial court should be set aside on the ground of a wrong decision on a question 
of law, or 


on any ground, there was a miscarriage of justice; or 


(b) may dismiss the appeal where, 


(i) 


the court is of the opinion that the appellant, although the appellant was not properly convicted on 
a count or part of an information, was properly convicted on another count or part of the 
information, 


the appeal is not decided in favour of the appellant on any ground mentioned in clause (a), or 


although the court is of the opinion that on any ground mentioned in subclause (a) (ii) the appeal 
might be decided in favour of the appellant, it is of the opinion that no substantial wrong or 
miscarriage of justice has occurred. 


(2) IDEM— 


Where the court allows an appeal under clause (1) (a), it shall, 


(a) where the appeal is from a conviction, 


(i) 
(ii) 


direct a finding of acquittal to be entered, or 


order a new trial; or 


(b) where the appeal is from a finding as to the ability, because of mental disorder, to conduct a defence, 
order a new trial, subject to section 44. 


(3) IDEM — 


Where the court dismisses an appeal under clause (1) (b), it may substitute the decision that in its 
opinion should have been made and affirm the sentence passed by the trial court or impose a 
sentence that is warranted in law. 


121. 


ORDERS ON APPEAL AGAINST ACQUITTAL — 


Where an appeal is from an acquittal, the court may by order, 


(a) dismiss the appeal; or 
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(b) allow the appeal, set aside the finding and, 
(i) order a new trial, or 


(ii) enter a finding of guilt with respect to the offence of which, in its opinion, the person who has been 
accused of the offence should have been found guilty, and pass a sentence that is warranted in law. 


[S.O. 1993, c. 27, Sch] 


122. 


ORDERS ON APPEAL AGAINST SENTENCE — 


(1) Where an appeal is taken against sentence, the court shall consider the fitness of the sentence appealed 
from and may, upon such evidence, if any, as it thinks fit to require or receive, by order, 


(a) dismiss the appeal; or 
(b) vary the sentence within the limits prescribed by law for the offence of which the defendant was 
convicted, 
and, in making any order under clause (b), the court may take into account any time spent in custody by the 
defendant as a result of the offence. 
(2) VARIANCE OF SENTENCE — 


A judgment of a court that varies a sentence has the same force and effect as if it were a sentence 
passed by the trial court. 

123. 

ONE SENTENCE ON MORE THAN ONE COUNT — 


Where one sentence is passed upon a finding of guilt on two or more counts, the sentence is good if any of the 
counts would have justified the sentence. 


[S.O. 1993, с. 27, Sch.] 


124. 


APPEAL BASED ON DEFECT IN INFORMATION OR PROCESS — 


(1) Judgment shall not be given in favour of an appellant based on any alleged defect in the substance or form 
of an information, certificate or process or any variance between the information, certificate or process and 
the evidence adduced at trial unless it is shown that objection was taken at the trial and that, in the case of 
a variance, an adjournment of the trial was refused although the variance had misled the appellant. 


(2) IDEM — 


Where an appeal is based on a defect in a conviction or an order, judgment shall not be given in favour 
of the appellant, but the court shall make an order curing the defect. 
125. 


ADDITIONAL ORDERS — 


Where a court exercises any of the powers conferred by sections 117 to 124, it may make any order, in addition, 
that justice requires. 
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126. 


NEW TRIAL — 


(1) Where a court orders a new trial, it shall be held in the Ontario Court of Justice presided over by a justice 
other than the justice who tried the defendant in the first instance unless the appeal court directs that the 
new trial be held before the justice who tried the defendant in the first instance. 2000, c. 26, Sch. A, s. 
13(6). 


(2) ORDER FOR RELEASE — 


Where a court orders a new trial, it may make such order for the release or detention of the appellant 
pending such trial as may be made by a justice under subsection 150 (2) and the order may be 
enforced in the same manner as if it had been made by a justice under that subsection. 

127. 

APPEAL BY WAY OF NEW TRIAL — 


(1) Where, because of the condition of the record of the trial in the trial court or for any other reason, the court, 
upon the motion of the appellant or respondent, is of the opinion that the interests of justice would be better 
served by hearing and determining the appeal by holding a new trial in the court, the court may order that 
the appeal shall be heard by way of a new trial in the court and for this purpose this Act applies with 
necessary modifications in the same manner as to a proceeding in the trial court. 


(2) EVIDENCE — 


The court may, for the purpose of hearing and determining an appeal under subsection (1), permit the 
evidence of any witness taken before the trial court to be read if that evidence has been authenticated 
and if, 


(a) the appellant and respondent consent; 
(b) the court is satisfied that the attendance of the witness cannot reasonably be obtained; or 
(c) by reason of the formal nature of the evidence or otherwise the court is satisfied that the opposite party 


will not be prejudiced, 


and any evidence that is read under the authority of this subsection has the same force and effect as if the witness 
had given the evidence before the court. 


128. 


DISMISSAL OR ABANDONMENT — 
(1) The court may, upon proof that notice of an appeal has been given and that, 


(a) the appellant has failed to comply with any order made under section 110 or 111 or with the conditions 
of any recognizance entered into under either of those sections; or 


(b) the appeal has not been proceeded with or has been abandoned, 


order that the appeal be dismissed. 
(2) DISMISSAL BY JUSTICE — 


Where the clerk of the court considers that an appeal has not been proceeded with or has been 


Page 6 of 7 
Appeals under Part Ill 


abandoned, the clerk may, after giving notice to the parties to the appeal, have the matter brought 
before a justice sitting in open court to determine whether the appeal has been abandoned and the 
appeal should be dismissed. 


(3) MOTION TO RESTORE — 


A party to an appeal that was dismissed under subsection (2) may apply to have the appeal restored. 


[S.O. 1993, c. 27, Sch.; S.O. 2011, c. 1, Sch. 1, s. 7(10).] 


129. 


COSTS — 


(1) Where an appeal is heard and determined or is abandoned or is dismissed for want of prosecution, the 
court may make any order with respect to costs that it considers just and reasonable. 


(2) PAYMENT — 


Where the court orders the appellant or respondent to pay costs, the order shall direct that the costs be 
paid to the clerk of the trial court, to be paid by the clerk to the person entitled to them, and shall fix the 
period within which the costs shall be paid. 


(3) ENFORCEMENT — 


Costs ordered to be paid under this section by a person other than a prosecutor acting on behalf of the 
Crown shall be deemed to be a fine for the purpose of enforcing its payment. 
130. 


IMPLEMENTATION OF APPEAL COURT ORDER — 


An order or judgment of the appeal court shall be implemented or enforced by the trial court and the clerk or local 
registrar of the appeal court shall send to the clerk of the trial court the order and all writings relating thereto. 


131. 


APPEAL TO COURT OF APPEAL — 


(1) A defendant or the prosecutor or the Attorney General by way of intervention may appeal from the 
judgment of the court to the Court of Appeal, with leave of a judge of the Court of Appeal on special 
grounds, upon any question of law alone or as to sentence. 


(2 GROUNDS FOR LEAVE — 


No leave to appeal shall be granted under subsection (1) unless the judge of the Court of Appeal 
considers that in the particular circumstances of the case it is essential in the public interest or for the 
due administration of justice that leave be granted. 


(3) APPEAL AS TO LEAVE — 


No appeal or review lies from a decision on a motion for leave to appeal under subsection (1). 
132. 


CUSTODY PENDING APPEAL — 
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A defendant who appeals shall, if the defendant is in custody, remain in custody, but a judge may order his or her 
release upon any of the conditions set out in subsection 150 (2). 


133. 

TRANSFER OF RECORD — 

Where a motion for leave to appeal is made, the Registrar of the Court of Appeal shall notify the clerk or local 
registrar of the court appealed from of the motion and, upon receipt of the notification, the clerk or local registrar of 
the court shall transmit to the Registrar all the material forming the record including any other relevant material 
requested by a judge of the Court of Appeal. 

134. 

APPLICATION OF LOWER COURT OF APPEAL PROCEDURES, ETC. — 


Sections 114, 117, 118, 119, 120, 121, 122, 123, 124, 125 and 126, clause 128 (b) and section 129 apply with 
necessary modifications to appeals to the Court of Appeal under section 131. 
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135. 


APPEALS, PROCEEDINGS COMMENCED BY CERTIFICATE — 


(1) A defendant or the prosecutor or the Attorney General by way of intervention is entitled to appeal an 
acquittal, conviction or sentence in a proceeding commenced by certificate under Part | or Il and the appeal 


shall be to the Ontario Court of Justice presided over by a provincial judge. 


(2) APPLICATION FOR APPEAL — 


A notice of appeal shall be in the prescribed form and shall state the reasons why the appeal is taken 
and shall be filed with the clerk of the court within 30 days after the making of the decision appealed 


from, in accordance with the rules of court. 
(2.1) SIMULTANEOUS APPLICATION — 


Despite subsection (2), the notice of appeal may be filed at the same time as an application under 


section 85 to extend the time to give notice of appeal. 
(3) NOTICE OF HEARING — 


The clerk shall, as soon as is practicable, give a notice to the defendant and prosecutor of the time and 


place of the hearing of the appeal. 


[S.O. 2000, с. 26, Sch. A, s. 13(6); S.O. 2009, с. 33, Sch. 4, s. 1(57, 58).] 
136. 


COURT OF APPEAL — 


(1) Upon an appeal, the court shall give the parties an opportunity to be heard for the purpose of determining 
the issues and may, where the circumstances warrant it, make such inquiries as are necessary to ensure 


that the issues are fully and effectively defined. 


(2 REVIEW — 
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An appeal shall be conducted by means of a review. 


(3) EVIDENCE — 


In determining a review, the court may, 


(a) hear or rehear the recorded evidence or any part thereof and may require any party to provide a 
transcript of the evidence, or any part thereof, or to produce any further exhibit; 


(b) receive the evidence of any witness whether or not the witness gave evidence at the trial; 
(c) require the justice presiding at the trial to report in writing on any matter specified in the request; or 


(d) receive and act upon statements of agreed facts or admissions. 
137. 


DISMISSAL ON ABANDONMENT — 


(1) Where an appeal has not been proceeded with or abandoned, the court may order that the appeal be 
dismissed. 


(2) DISMISSAL BY JUSTICE — 


Where the clerk of the court considers that an appeal has not been proceeded with or has been 
abandoned, the clerk may, after giving notice to the parties to the appeal, have the matter brought 
before a justice sitting in open court to determine whether the appeal has been abandoned and the 
appeal should be dismissed. 


(3) MOTION TO RESTORE — 
A party to an appeal that was dismissed under subsection (2) may apply to have the appeal restored. 


[S.O. 2009, c. 33, Sch. 4, s. 1(59).] 
138. 


POWERS ON COURT ON APPEAL — 


(1) Upon an appeal, the court may affirm, reverse or vary the decision appealed from or where, in the opinion 
of the court, it is necessary to do so to satisfy the ends of justice, direct a new trial. 


(2) NEW TRIAL — 


Where the court directs a new trial, it shall be held in the Ontario Court of Justice presided over by a 
justice other than the justice who tried the defendant in the first instance, but the appeal court may, 
with the consent of the parties to the appeal, direct that the new trial be held before the justice who 
tried the defendant in the first instance or before the judge who directs the new trial. 


(3 COSTS — 


Upon an appeal, the court may make an order under section 60 for the payment of costs incurred on 
the appeal, and subsection (3) thereof applies to the order. 


[S.O. 2000, с. 26, Sch. A, s. 13(6).] 
139. 
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APPEAL TO COURT OF APPEAL — 


(1) An appeal lies from the judgment of the Ontario Court of Justice in an appeal under section 135 to the 
Court of Appeal, with leave of a judge of the Court of Appeal, on special grounds, upon any question of law 
alone. 


(2) GROUNDS FOR LEAVE — 


No leave to appeal shall be granted under subsection (1) unless the judge of the Court of Appeal 
considers that in the particular circumstances of the case it is essential in the public interest or for the 
due administration of justice that leave be granted. 


(3) COSTS — 
Upon an appeal under this section, the Court of Appeal may make any order with respect to costs that 
it considers just and reasonable. 

(4) APPEAL AS TO LEAVE — 
No appeal or review lies from a decision on a motion for leave to appeal under subsection (1). 


[S.O. 2000, с. 26, Sch. A, s. 13(6).] 
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140. 


MANDAMUS, PROHIBITION, CERTIORARI — 


(1) On application, the Superior Court of Justice may by order grant any relief in respect of matters arising 
under this Act that the applicant would be entitled to in an application for an order in the nature of 
mandamus, prohibition or certiorari. 


(2) NOTICE OF APPLICATION — 


Notice of an application under this section shall be served on, 
(a) the person whose act or omission gives rise to the application; 
(b) any person who is a party to a proceeding that gives rise to the application; and 
(c) the Attorney General. 
(3) APPEAL — 


An appeal lies to the Court of Appeal from an order made under this section. 


[S.O. 2000, c. 26, Sch. A, s. 13(5).] 
141. 


CERTIORARI — 


(1) A notice under section 140 in respect of an application for relief in the nature of certiorari shall be given at 
least seven days and not more than ten days before the date fixed for the hearing of the application and 
the notice shall be served within thirty days after the occurrence of the act sought to be quashed. 


(2) FILING MATERIAL — 


Where a notice referred to in subsection (1) is served on the person making the decision, order or 
warrant or holding the proceeding giving rise to the application, such person shall forthwith ensure that 


(2.1) 
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all material concerning the subject-matter of the application is filed with the Superior Court of Justice 
for use on the application. 


MOTION TO CONTINUE PROCEEDING — 


Where a notice referred to in subsection (1) is served in respect of an application, a person who is 
entitled to notice of the application under subsection 140 (2) may make a motion to the Superior Court 
of Justice for an order that a trial in the proceeding giving rise to the application may continue despite 
the application and the Court may make the order if it is satisfied that it is in the interests of justice to 
do so. 


(3) WHERE APPEAL AVAILABLE — 


No application shall be made to quash a conviction, order or ruling from which an appeal is provided by 
this Act, whether subject to leave or otherwise. 


(4) SUBSTANTIAL WRONG — 


On an application for relief in the nature of certiorari, the Superior Court of Justice shall not grant relief 
unless the court finds that a substantial wrong or miscarriage of justice has occurred, and the court 
may amend or validate any decision already made, with effect from such time and on such terms as 
the court considers proper. 


(5) Repealed: 2009, c. 33, Sch. 4, s. 1(60). 


142. 


[S.O. 2000, c. 26, Sch. A, s. 13(3, 5); S.O. 2009, c. 33, Sch. 4, s. 1(60); S.O. 2020, с. 18, Sch. 18, s. 
13.] 


HABEAS CORPUS — 


(1) On application, the Superior Court of Justice may by order grant any relief in respect of a matter arising 
under this Act that the applicant would be entitled to in an application for an order in the nature of habeas 
COrpus. 


PROCEDURE ON APPLICATION FOR RELIEF IN NATURE OF HABEAS CORPUS — 


Notice of an application under subsection (1) for relief in the nature of habeas corpus shall be served 
upon the person having custody of the person in respect of whom the application is made and upon the 
Attorney General and upon the hearing of the application the presence before the court of the person 
in respect of whom the application was made may be dispensed with by consent, in which event the 
court may proceed to dispose of the matter forthwith as the justice of the case requires. 


IDEM — 


Subject to subsections (1) and (2), the Habeas Corpus Act applies to applications under this section, 
but an application for relief in the nature of certiorari may be brought in aid of an application under this 
section. 


IDEM — 


The Judicial Review Procedure Act does not apply to matters in respect of which an application may be 
made under section 140. 


(5) COSTS — 
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A court to which an application or appeal is made under section 140 or this section may make any 
order with respect to costs that it considers just and reasonable. 


[S.O. 2000, с. 26, Sch. A, s. 13(5).] 
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143. 
OFFICER IN CHARGE, PART VIII — 
In this Part, 


"officer in charge" means the police officer who is in charge of the lock-up or other place to which a person is taken 
after his or her arrest. 


144. 


EXECUTION OF WARRANT — 


(1) A warrant for the arrest of a person shall be executed by a police officer by arresting the person against 
whom the warrant is directed wherever he or she is found in Ontario. 


(2 IDEM— 


A police officer may arrest without warrant a person for whose arrest he or she has reasonable and 
probable grounds to believe that a warrant is in force in Ontario. 
145. 


ARREST WITHOUT WARRANT — 

Any person may arrest without warrant a person who he or she has reasonable and probable grounds to believe 
has committed an offence and is escaping from and freshly pursued by a police officer who has lawful authority to 
arrest that person, and, where the person who makes the arrest is not a police officer, shall forthwith deliver the 
person arrested to a police officer. 


146. 


USE OF FORCE — 


Раде 2012 
Arrest 


(1) Every police officer is, if he or she acts on reasonable and probable grounds, justified in using as much 
force as is necessary to do what the officer is required or authorized by law to do. 


(2) USE OF FORCE BY CITIZEN — 


Every person upon whom a police officer calls for assistance is justified in using as much force as he 
or she believes on reasonable and probable grounds is necessary to render such assistance. 
147. 


IMMUNITY FROM CIVIL LIABILITY — 


Where a person is wrongfully arrested, whether with or without a warrant, no action for damages shall be brought, 


(a) against the police officer making the arrest if he or she believed in good faith and on reasonable and 
probable grounds that the person arrested was the person named in the warrant or was subject to arrest 
without warrant under the authority of an Act; 


(b) against any person called upon to assist the police officer if such person believed that the police officer had 
the right to effect the arrest; or 


(c) against any person required to detain the prisoner in custody if such person believed the arrest was 
lawfully made. 


148. 


PRODUCTION OF PROCESS AND GIVING OF REASONS — 


(1) It is the duty of every one who executes a process or warrant to have it with him or her, where it is feasible 
to do so, and to produce it when requested to do so. 


(2) NOTICE OF REASON FOR ARREST — 


It is the duty of every one who arrests a person, whether with or without warrant, to give notice to that 
person, where it is feasible to do so, of the reason for the arrest. 
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RELEASE AFTER ARREST BY OFFICER — 


(1) Where a police officer, acting under a warrant or other power of arrest, arrests a person, the police officer 
shall, as soon as is practicable, release the person from custody after serving him or her with a summons 
or offence notice unless the officer has reasonable and probable grounds to believe that, 


(а) 


(b) 


it is necessary in the public interest for the person to be detained, having regard to all the 
circumstances including the need to, 


(i) establish the identity of the person, 
(ii) secure or preserve evidence of or relating to the offence, or 
(iii) prevent the continuation or repetition of the offence or the commission of another offence; or 


the person arrested is ordinarily resident outside Ontario and will not respond to a summons or offence 
notice. 


(2) RELEASE BY OFFICER IN CHARGE — 


Where a defendant is not released from custody under subsection (1), the police officer shall deliver 
him or her to the officer in charge who shall, where in his or her opinion the conditions set out in 
clauses (1) (a) and (b) do not or no longer exist, release the defendant, 


upon serving the defendant with a summons or offence notice; 


upon the defendant entering into a recognizance in the prescribed form without sureties conditioned for 
his or her appearance in court. 


(3) CASH BAIL BY NON-RESIDENT — 


Where the defendant is held for the reason only that he or she is not ordinarily resident in Ontario and 
it is believed that the defendant will not respond to a summons or offence notice, the officer in charge 
may, in addition to anything required under subsection (2), require the defendant to deposit cash or 
other satisfactory negotiable security in an amount not to exceed, 


150. 


(а) 


(b) 
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where the proceeding is commenced by certificate under Part | or Il, the amount of the set fine for the 
offence or, if none, $300; or 


where the proceeding is commenced by information under Part IIl, $500. 


PERSON IN CUSTODY TO BE BROUGHT BEFORE JUSTICE — 


(1) Where a defendant is not released from custody under section 149, the officer in charge shall, as soon as 
is practicable but in any event within twenty-four hours, bring the defendant before a justice and the justice 
shall, unless a plea of guilty is taken, order that the defendant be released upon giving his or her 
undertaking to appear unless the prosecutor having been given an opportunity to do so shows cause why 
the detention of the defendant is justified to ensure his or her appearance in court or why an order under 
subsection (2) is justified for the same purpose. 


ORDER FOR CONDITIONAL RELEASE — 


E 


Subject to subsection (1), the justice may order the release of the defendant, 


upon the defendant entering into a recognizance to appear with such conditions as are appropriate to 
ensure his or her appearance in court; 


where the offence is one punishable by imprisonment for twelve months or more, conditional upon the 
defendant entering into a recognizance before a justice with sureties in such amount and with such 
conditions, if any, as are appropriate to ensure his or her appearance in court or, with the consent of 
the prosecutor, upon the defendant depositing with the justice such sum of money or other valuable 
security as the order directs in an amount not exceeding, 


(i) where the proceeding is commenced by certificate under Part | or Il, the amount of the set fine for 
the offence or, if none, $300, or 


(ii) where the proceeding is commenced by information under Part III, $1,000; or 


if the defendant is not ordinarily resident in Ontario, upon the defendant entering into a recognizance 
before a justice, with or without sureties, in such amount and with such conditions, if any, as are 
appropriate to ensure his or her appearance in court, and depositing with the justice such sum of 
money or other valuable security as the order directs in an amount not exceeding, 


(i) where the proceeding is commenced by certificate under Part | or Il, the amount of the set fine for 
the offence or, if none, $300, or 


(ii) where the proceeding is commenced by information under Part III, $1,000. 


(3) IDEM— 


The justice shall not make an order under clause (2) (b) or (c) unless the prosecutor shows cause why 
an order under the immediately preceding clause should not be made. 


(4) ORDER FOR DETENTION — 


Where the prosecutor shows cause why the detention of the defendant in custody is justified to ensure 
his or her appearance in court, the justice shall order the defendant to be detained in custody until he 
or she is dealt with according to law. 


(5 REASONS — 
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The justice shall include in the record a statement of the reasons for his or her decision under 
subsection (1), (2) or (4). 


(6) EVIDENCE AT HEARING — 


Where a person is brought before a justice under subsection (1), the justice may receive and base his 
or her decision upon information the justice considers credible or trustworthy in the circumstances of 
each case except that the defendant shall not be examined or cross-examined in respect of the offence 
with which he or she is charged. 


(7) ADJOURNMENTS — 


Where a person is brought before a justice under subsection (1), the matter shall not be adjourned for 
more than three days without the consent of the defendant. 


[S.O. 1993, c. 27, Sch] 


151. 


EXPEDITING TRIAL OF PERSON IN CUSTODY — 


(1) Where a defendant is not released from custody under section 149 or 150, he or she shall be brought 
before the court forthwith and, in any event, within eight days. 


(2 FURTHER ORDERS — 


The justice presiding upon any appearance of the defendant in court may, upon the motion of the 
defendant or prosecutor, review any order made under section 150 and make such further or other 
order under section 150 as to the justice seems appropriate in the circumstances. 

152. 


APPEAL, ORDER RE RELEASE — 


A defendant or the prosecutor may appeal from an order or refusal to make an order under section 150 or 151 and 
the appeal shall be to the Superior Court of Justice. 


[S.O. 2000, c. 26, Sch. A, s. 13(5).] 
Accounting for deposit, recognizance, etc. 
153. 


APPOINTMENT OF AGENT FOR APPEARANCE — 


(1) A person who is released upon deposit under subsection 149 (3) or clause 150 (2) (c) may appoint the 
clerk of the court to act as the person's agent, in the event that he or she does not appear to answer to the 
charge, for the purpose of entering a plea of guilty on the person's behalf and authorizing the clerk to apply 
the amount so deposited toward payment of the fine and costs imposed by the court upon the conviction, 
and the clerk shall act as agent under this subsection without fee. 


(2) RETURNS TO COURT — 


An officer in charge or justice who takes a recognizance, money or security under section 149 or 150 
shall make a return thereof to the court. 


Page 4 of 5 
Bail 


(3) RETURNS TO SURETIES — 


The clerk of the court shall, upon the conclusion of a proceeding, make a financial return to every 
person who deposited money or security under a recognizance and return the surplus, if any. 


[S.O. 2006, c. 21, Sch. C, s. 131(20).] 
154. 


RECOGNIZANCE BINDING — 


(1) The recognizance of a person to appear in a proceeding binds the person and the person's sureties in 
respect of all appearances required in the proceeding at times and places to which the proceeding is 
adjourned. 


(2) RECOGNIZANCE BINDS INDEPENDENTLY OF OTHER CHARGES — 


A recognizance is binding in respect of appearances for the offence to which it relates and is not 
vacated upon the arrest, discharge or conviction of the defendant upon another charge. 


(3) LIABILITY OF PRINCIPAL — 


The principal to a recognizance is bound for the amount of the recognizance due upon forfeiture. 
(4) LIABILITY WHERE SURETIES — 


The principal and each surety to a recognizance are bound, jointly and severally, for the amount of the 
recognizance due upon forfeiture for non-appearance. 
155. 


RELIEF OF SURETY — 


(1) A surety to a recognizance may, on motion in writing to the court at the location where the defendant is 
required to appear, ask to be relieved of the surety's obligation under the recognizance and the court shall 
thereupon issue a warrant for the arrest of the defendant. 


(2) CERTIFICATE OF ARREST — 


When а police officer arrests the defendant under a warrant issued under subsection (1), he or she 
shall bring the defendant before a justice under section 150 and certify the arrest by certificate in the 
prescribed form and deliver the certificate to the court. 


(3) VACATING OF RECOGNIZANCE — 


The receipt of the certificate by the court under subsection (2) vacates the recognizance and 
discharges the sureties. 
156. 


DELIVERY OF DEFENDANT BY SURETY — 
A surety to a recognizance may discharge the surety's obligation under the recognizance by delivering the 


defendant into the custody of the court at the location where he or she is required to appear at any time while it is 
sitting at or before the trial of the defendant. 


Page 5 of 5 
Bail 


157. 


DEFAULT OF RECOGNIZANCE — 


(1) Where a person who is bound by recognizance does not comply with a condition of the recognizance, a 
justice having knowledge of the facts shall endorse on the recognizance a certificate in the prescribed form 
setting out, 


a) the nature of the default; 


[e 


(a) 

(b) the reason for the default, if it is known; 

(c) whether the ends of justice have been defeated or delayed by reason of the default; and 
( 


d) the names and addresses of the principal and sureties. 
(2 CERTIFICATE AS EVIDENCE — 


A certificate that has been endorsed on a recognizance under subsection (1) is evidence of the default 
to which it relates. 


(3) MOTION FOR FORFEITURE — 


The clerk of the court shall transmit the endorsed recognizance to the local registrar of the Superior 
Court of Justice and, upon its receipt, the endorsed recognizance constitutes a motion for the forfeiture 
of the recognizance. 


(4) NOTICE OF HEARING — 


A judge of the Superior Court of Justice shall fix a time and place for the hearing of the motion by the 
court and the local registrar of the court shall, not less than ten days before the time fixed for the 
hearing, deliver notice to the prosecutor and to each principal and, where the motion is for forfeiture for 
non-appearance, each surety named in the recognizance, of the time and place fixed for the hearing 
and requiring each principal and surety to show cause why the recognizance should not be forfeited. 


(5) ORDER AS TO FORFEITURE — 


The Superior Court of Justice may, after giving the parties an opportunity to be heard, in its discretion 
grant or refuse the motion and make any order in respect of the forfeiture of the recognizance that the 
court considers proper. 


(6) COLLECTION ON FORFEITURE — 


Where an order for forfeiture is made under subsection (5), 


(a) any money or security forfeited shall be paid over by the person who has custody of it to the person 
who is entitled by law to receive it; and 


(b) the principal and surety become judgment debtors of the Crown jointly and severally in the amount 
forfeited under the recognizance and the amount may be collected in the same manner as money 
owing under a judgment of the Superior Court of Justice. 


[S.O. 2000, c. 26, Sch. A, s. 13(5).] 
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158. 


SEARCH WARRANT — 


(1) A justice may at any time issue a warrant under his or her hand if the justice is satisfied by information 
upon oath that there are reasonable grounds to believe that there is in any place, 


(a) anything on or in respect of which an offence has been or is suspected to have been committed; or 


(b) anything that there are reasonable grounds to believe will afford evidence as to the commission of an 
offence. 


(1.1) SAME — 


The search warrant authorizes a police officer or person named in the warrant, 
(a) to search the place named in the information for any thing described in clause (1) (a) or (b); and 
(b) to seize the thing and deal with it in accordance with section 158.2. 
(2) EXPIRATION — 


Every search warrant shall name a date upon which it expires, which date shall be not later than fifteen 
days after its issue. 


(3) WHEN TO BE EXECUTED — 


Every search warrant shall be executed between 6 a.m. and 9 p.m. standard time, unless the justice by 
the warrant otherwise authorizes. 


(4) DEFINITION — 


In this section and in section 158.1, 
"place" includes a building and a receptacle. 


[S.O. 2002, c. 18, Sch. A, s. 15(2, 3).] 
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Electronic Warrants 


158.1 


SUBMISSION OF INFORMATION — 


(1) 


(2) 


A provincial offences officer may submit an information on oath, by a means of electronic communication 
that produces a writing, to a justice designated for the purpose by the Chief Justice of the Ontario Court of 
Justice. 


FILING OF INFORMATION — 


The justice who receives an information submitted under subsection (1) shall, as soon as practicable, 
cause the information to be filed with the clerk of the court, certified by the justice as to time and date 
of receipt. 


SAME, ALTERNATIVE TO OATH — 


A provincial offences officer who submits an information under subsection (1) may, instead of swearing 
an oath, make a statement in writing stating that all matters contained in the information are true to his 
or her knowledge and belief, and the statement is deemed to be made under oath. 


CONTENTS OF INFORMATION — 


An information submitted under subsection (1) shall include, 
(a) Repealed: 2020, c. 18, Sch. 18, s. 14 (2); 


(b) a statement of the alleged offence, the place to be searched and the items alleged to be liable to 
seizure; 


(с) a statement of the provincial offences officers grounds for believing that items liable to seizure in 
respect of the alleged offence will be found in the place to be searched; and 


(d) a statement as to any prior application for a warrant under this section or any other search warrant, in 
respect of the same matter, of which the provincial offences officer has knowledge. 


ISSUING WARRANT — 


A justice to whom an information is submitted under subsection (1) may, if the conditions set out in 
subsection (6) are met, 


(a) issue a warrant to a provincial offences officer conferring the same authority respecting search and 
seizure as may be conferred by a warrant issued by a justice before whom the provincial offences 
officer appears personally under section 158; and 


(b) require that the warrant be executed within such time period as the justice may order. 
CONDITIONS — 


The conditions referred to in subsection (5) are that the justice is satisfied that the information, 


E 


is in respect of an offence and complies with subsection (4); and 


Repealed: 2020, c. 18, Sch. 18, s. 14 (3). 


х a 
Oo o 
— at 


discloses reasonable grounds, in accordance with section 158, for the issuance of a warrant in respect 
of an offence. 
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(7) APPLICATION OF S. 158 (2) AND (3) — 


Subsections 158 (2) and (3) apply to a warrant issued under this section. 


(8) FORM, TRANSMISSION AND FILING OF WARRANT — 


A justice who issues a warrant under this section shall, 
complete and sign the warrant, noting on its face the time, date and place of issuance; 


transmit the warrant by the means of electronic communication to the provincial offences officer who 
submitted the information; and 


as soon as practicable after the warrant has been issued, cause the warrant to be filed with the clerk of 
the court. 


(9) COPIES — 


The copy of the warrant that is transmitted to the provincial offences officer and any copies that are 
made from the transmitted copy have the same effect as the original for all purposes. 


(10) PROVIDING OR AFFIXING COPY WHEN EXECUTING WARRANT — 


(a) 


(b) 


When a provincial offences officer executes a warrant issued under this section, 


if the place to be searched is occupied, the provincial offences officer shall, before entering or as soon 
as practicable thereafter, give a copy of the warrant to any person present and ostensibly in control of 
the place; and 


if the place to be searched is unoccupied, the provincial offences officer shall, on entering or as soon 
as practicable thereafter, cause a copy of the warrant to be suitably and prominently affixed within the 
place. 


(11) PROOF OF AUTHORIZATION — 


(а) 


(0) 


In any proceeding in which it is material for a court to be satisfied that a search or seizure was 
authorized by a warrant issued under this section, the warrant or the related information shall be 
produced and the court shall verify, 


in the case of the warrant, that it is signed by the justice and bears on its face a notation of the time, 
date and place of issuance; 


in the case of the related information, that it is certified by the justice as to time and date of receipt. 


(12) PRESUMPTION — 


158.2 


If the warrant or related information is not produced or if the matters set out in clause (11) (a) or (b) 
cannot be verified, it shall be presumed, in the absence of evidence to the contrary, that the search or 
seizure was not authorized by a warrant issued under this section. 


[S.O. 2002, c. 18, Sch. A, s. 15(4); S.O. 2017, c. 35, Sch. 35, ss. 20(1)(F), (2)(F), 24(F); S.O. 2020, c. 
18, Sch. 18, s. 14.] 


DUTY OF PERSON WHO CARRIES OUT SEIZURE — 


(1) Subsection (2) applies when, 
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(a) aperson has, under a warrant issued under this or any other Act or otherwise in the performance of his 
or her duties under an Act, seized any thing, 


(i) upon or in respect of which an offence has been or is suspected to have been committed, or 


(ii) that there are reasonable grounds to believe will afford evidence as to the commission of an 
offence; and 


(b) no procedure for dealing with the thing is otherwise provided by law. 
(2) SAME — 


The person shall, as soon as is practicable, take the following steps: 


1. The person shall determine whether the continued detention of the thing is required for the purposes of 
an investigation or proceeding. 


2. If satisfied that continued detention is not required as mentioned in paragraph 1, the person shall, 
i. return the thing, on being given a receipt for it, to the person lawfully entitled to its possession, and 
ii. report to a justice about the seizure and return of the thing. 

3. If paragraph 2 does not apply, the person shall, 
i. bring the thing before a justice, or 


ii. report to a justice about the seizure and detention of the thing. 


[S.O. 2006, c. 19, Sch. B, s. 15(2).] 
159. 


ORDER OF JUSTICE RE THINGS SEIZED — 


(1) When, under paragraph 3 of subsection 158.2 (2), a thing that has been seized is brought before a justice 
or a report in respect of it is made to a justice, he or she shall, by order, 


(a) detain the thing or direct it to be detained in the care of a person named in the order; or 
(b) direct it to be returned. 
(1.0.1) DETENTION PENDING APPEAL, ETC. — 


A direction to return seized items does not take effect for 30 days and does not take effect during any 
application made or appeal taken in respect of the thing. 


(1.1) SAME — 


The justice may, in the order, 


(a) authorize the examination, testing, inspection or reproduction of the thing seized, on the conditions that 
are reasonably necessary and are directed in the order; and 


(b) make any other provision that, in his or her opinion, is necessary for the preservation of the thing. 
(2) TIME LIMIT FOR DETENTION — 


Nothing shall be detained under an order made under subsection (1) for a period of more than three 
months after the time of seizure unless, before the expiration of that period, 


(а) 


(b) 
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upon motion, a justice is satisfied that having regard to the nature of the investigation, its further 
detention for a specified period is warranted and he or she so orders; or 


a proceeding is instituted in which the thing detained may be required. 


(3) MOTION FOR EXAMINATION AND COPYING — 


Upon the motion of the defendant, prosecutor or person having an interest in a thing detained under 
subsection (1), a justice may make an order for the examination, testing, inspection or reproduction of 
any thing detained upon such conditions as are reasonably necessary and directed in the order. 


(4) MOTION FOR RELEASE — 


Upon the motion of a person having an interest in a thing detained under subsection (1), and upon 
notice to the defendant, the person from whom the thing was seized, the person to whom the search 
warrant was issued and any other person who has an apparent interest in the thing detained, a justice 
may make an order for the release of any thing detained to the person from whom the thing was seized 
where it appears that the thing detained is no longer necessary for the purpose of an investigation or 
proceeding. 


(5) APPEAL WHERE ORDER BY JUSTICE OF THE PEACE — 


160. 


Where an order or refusal to make an order under subsection (3) or (4) is made by a justice of the 
peace, an appeal lies therefrom in the same manner as an appeal from a conviction in a proceeding 
commenced by means of a certificate. 


[S.O. 2002, c. 18, Sch. A, s. 15(5); 5.0. 2006, c. 19, Sch. B, s. 15(3); 5.0. 2008, с. 33, Sch. 4, s. 
1(61).] 


CLAIM OF PRIVILEGE — 


(1) Where under a search warrant a person is about to examine or seize a document that is in the possession 
of a lawyer and a solicitor-client privilege is claimed on behalf of a named client in respect of the document, 
the person shall, without examining or making copies of the document, 


(a) 


(b) 


seize the document and place it, together with any other document seized in respect of which the same 
claim is made on behalf of the same client, in a package and seal and identify the package; and 


place the package in the custody of the clerk of the court or, with the consent of the person and the 
client, in the custody of another person. 


(2) OPPORTUNITY TO CLAIM PRIVILEGE — 


No person shall examine or seize a document that is in the possession of a lawyer without giving him 
or her a reasonable opportunity to claim the privilege under subsection (1). 


(3) EXAMINATION OF DOCUMENTS IN CUSTODY — 


A judge may, upon the motion made without notice of the lawyer, by order authorize the lawyer to 
examine or make a copy of the document in the presence of its custodian or the judge, and the order 
shall contain such provisions as are necessary to ensure that the document is repackaged and 
resealed without alteration or damage. 


(4) MOTION TO DETERMINE PRIVILEGE — 
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Where a document has been seized and placed in custody under subsection (1), the client by or on 
whose behalf the claim of solicitor-client privilege is made may make a motion to a judge for an order 
sustaining the privilege and for the return of the document. 


(5) LIMITATION — 


A motion under subsection (4) shall be by notice of motion naming a hearing date not later than thirty 
days after the date on which the document was placed in custody. 


(6) ATTORNEY GENERAL A PARTY — 


The person who seized the document and the Attorney General are parties to a motion under 
subsection (4) and entitled to at least three days notice thereof. 


(7) PRIVATE HEARING AND SCRUTINY BY JUDGE — 


A motion under subsection (4) shall be heard in private and, for the purposes of the hearing, the judge 
may examine the document and, if he or she does so, shall cause it to be resealed. 


(8) ORDER — 


The judge may by order, 
(a) declare that the solicitor-client privilege exists or does not exist in respect of the document; 
(b) direct that the document be delivered up to the appropriate person. 


(9) RELEASE OF DOCUMENT WHERE NO MOTION UNDER SUBS. (4) — 


Where it appears to a judge upon the motion of the Attorney General or person who seized the 
document that no motion has been made under subsection (4) within the time limit prescribed by 
subsection (5), the judge shall order that the document be delivered to the applicant. 
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PART IX ORDERS ON APPLICATION UNDER STATUTES 


161. 
ORDERS UNDER STATUTES — 


Where, by any other Act, a proceeding is authorized to be taken before the Ontario Court of Justice or a justice for 
an order, including an order for the payment of money, and no other procedure is provided, this Act applies with 
necessary modifications to the proceeding in the same manner as to a proceeding commenced under Part Ill, and 
for the purpose, 

(a) in place of an information, the applicant shall complete a statement in the prescribed form under oath 
attesting, on reasonable and probable grounds, to the existence of facts that would justify the order sought; 
and 

(b) in place of a plea, the defendant shall be asked whether or not the defendant wishes to dispute the making 
of the order. 


[S.O. 2000, c. 26, Sch. A, s. 13(6).] 
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PART X AGREEMENTS WITH MUNICIPALITIES CONCERNING ADMINISTRATIVE 
FUNCTIONS AND PROSECUTIONS 


161.1 

DEFINITION — 

In this Part, 

“transfer agreement” means an agreement under subsection 162(1). 
[S.O. 2002, c. 17, Sch. C, s. 23(1).] 

162. 


AGREEMENTS — 


(1) The Attorney General and a municipality may enter into an agreement with respect to a specified area, 


authorizing the municipality to, 


(a) perform courts administration and court support functions, including the functions of the clerk of the 


court, for the purposes of this Act and the Contraventions Act (Canada); and 
(b) conduct prosecutions, 
(i) in proceedings commenced under this Act, and 
(ii) in proceedings under the Contraventions Act (Canada) that are commenced under this Act. 


(2) APPLICATION OF CL. (1) (a) — 


Clause (1) (a) also applies to the functions assigned to the clerk of the court by any other Act. 


(3) PERFORMANCE STANDARDS AND SANCTIONS — 


Performance standards and sanctions shall be specified in the agreement; the municipality shall meet 


the standards and is subject to the sanctions for failure to meet them. 


(4) DEFINITION — 
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PROSECUTIONS 


In subsection (3), 


“performance standards” includes standards for the conduct of prosecutions, for the administration of the courts and 
for the provision of court support services. 


[S.O. 1998, c. 4, s. 1(2); S.O. 2017, c. 34, Sch. 35, s. 21.] 


163. 


AREA OF APPLICATION — 


A transfer agreement may specify an area that includes territory outside the municipality. 


[S.O. 1998, c. 4, s. 1(2); 2002, c. 17, Sch. C, s. 23(2).] 


Evidence and effect of agreement 


164. 


DEPOSIT WITH CLERK — 


(1) 


165. 


When the Attorney General and a municipality have entered into a transfer agreement, a copy of the 
agreement shall be deposited with the clerk of the municipality and with the clerk of any other municipality 
that has jurisdiction in the specified area. 


JUDICIAL NOTICE — 


Judicial notice shall be taken of the agreement without the agreement or its deposit being specially 
pleaded or proved. 


NON-COMPLIANCE — 


No proceeding is invalidated by reason only of a person's failure to comply with the agreement. 
FAIR HEARING — 


Without limiting the generality of subsection (3), that subsection does not preserve the validity of the 
proceeding if the failure to comply with the agreement results in prejudice to the defendant's right to a 
fair hearing. 


[S.O. 1998, c. 4, s. 1(2); S.O. 2002, c. 17, Sch. C, s. 23(3).] 


COLLECTION AND ENFORCEMENT — 


(1) 


When a transfer agreement is in force, the municipality has power to collect fines levied in respect of 
proceedings under Parts 1, Il and IIl, including costs under section 60, surcharges under section 60.1 and 
fees referred to in section 66.2, and to enforce their payment; collection and enforcement shall be carried 
out in the manner specified in the agreement. 


(2) CONTRAVENTIONS ACT (CANADA) — 


Subsection (1) also applies to fines and fees imposed under the Contraventions Act (Canada). 
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(3) NON-APPLICATION OF SUBSS. 69 (6-21) — 


Subsections 69 (6) to (21) do not apply to fines that are governed by the agreement. 
(4) FINES, ETC., PAYABLE TO MUNICIPALITY — 


Fines that are governed by the agreement are payable to the municipality and not to the Minister of 
Finance. 


(5) PAYMENTS TO MINISTER OF FINANCE — 


The municipality shall pay to the Minister of Finance, at the times and in the manner specified in the 
agreement, amounts calculated in accordance with the agreement, in respect of, 


(a) surcharges collected by the municipality under section 60.1; 


(b) other fine revenues collected by the municipality that constitute money paid to Ontario for a special 
purpose within the meaning of the Financial Administration Act; 


(c) costs the Attorney General incurs for adjudication and prosecution, for monitoring the performance of 
the agreement and for enforcing the agreement; and 


(d) fines and fees imposed under the Contraventions Act (Canada) and collected by the municipality. 


(69 EXCEPTION, FEDERAL-MUNICIPAL AGREEMENT RE PARKING FINES AND FEES — 


Despite clause (5) (d), fines and fees imposed under the Contraventions Act (Canada) in relation to the 
unlawful parking, standing or stopping of a vehicle and collected by the municipality shall be paid in 
accordance with any agreement made under sections 65.2 and 65.3 of that Act. 


(7) PAYMENTS TO ANOTHER MUNICIPALITY — 


The municipality acting under a transfer agreement shall pay to another municipality, 


(a) the amount of any fine collected by the municipality that was imposed for a contravention of the other 
municipality's by-law; 

(b) the amount of any fine collected by the municipality that was imposed for a contravention of a 
provincial statute and that would, except for the agreement, be payable to the other municipality; and 


(c) the amount of any allowance retained by the municipality that would, except for the agreement, be 
payable to the other municipality under a regulation made under clause 20 (1) (g). 


(8) RETENTION OF BALANCE — 


Despite the Fines and Forfeitures Act, the municipality is entitled to retain, as a fee, the balance 
remaining after payment under subsections (5) and (7). 


(9) NO OTHER CHARGE — 


The municipality shall not collect any other charge for acting under a transfer agreement, except in 
accordance with section 304 of the Municipal Act, 2001 or section 240 of the City of Toronto Act, 2006 
or with the Attorney General's advance written consent. 


(10) DISCLOSURE TO CONSUMER REPORTING AGENCY — 
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When a transfer agreement applies to a fine, section 69.1 applies to the municipality in the same 
manner as it applies to the Ministry of the Attorney General. 


(11) EXCEPTION, TRANSITIONAL PERIOD — 


Despite subsection (4), while a regulation made under clause 174 (b) is in effect, fines that are 
governed by the agreement remain payable to the Minister of Finance, who shall, 


(a) calculate and retain the appropriate amounts under subsection (5); 
(b) make any payments required by subsection (7); and 


(c) pay the balance remaining to the municipality in accordance with subsection (8). 


[S.O. 1998, c. 4, s. 1(2); S.O. 2002, c. 17, Sch. C, s. 23(4-7); S.O. 2009, c. 33, Sch. 4, s. 1(62).] 
165.1 


MUNICIPAL DEFENDANTS — 

(1) In this section, 
"local board" has the same meaning as in the Municipal Affairs Act, but does not include a school board or a 
hospital board. 

(2) SPECIAL RULES — 


When a transfer agreement is in effect, the special rules set out in subsection (3) apply to a proceeding 
if, 
(a) the proceeding is under Part I or Ш; and 
(b) the defendant is a municipality or one of its local boards. 
(3) SAME — 


The special rules referred to in subsection (2) are: 
1. The fine is payable to the Minister of Finance and not to the municipality, despite subsection 165 (4). 


2. The prosecutor may elect to collect and enforce the fine instead of the municipality, despite subsection 
165 (1) and the provisions of the agreement relating to collection and enforcement. 


3. Notice of the election shall be given to the municipal representative named in the agreement for the 
purpose, or if none is named, to the clerk of the court. 


[S.O. 1997, c. 30, Sch. D, s. 17; S.O. 2002, c. 17, Sch. С, s. 23(8).] 
166. 
FINES IMPOSED BEFORE EFFECTIVE DATE — 


A transfer agreement may, 


(a) authorize the municipality to collect and enforce the payment of fines that were imposed before the 
agreement's effective date; and 
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(b) provide in what proportions and in what manner the amounts collected are to be shared between the 
municipality and the Minister of Finance. 


[S.O. 1998, c. 4, s. 1(2); S.O. 2002, c. 17, Sch. C, s. 23(9).] 
167. 
RULES UNDER AGREEMENTS — 
(1) When a transfer agreement is in effect, the following rules apply: 
1. The clerk of the court may be a municipal employee. 


2. Subject to section 29, the court may sit in the location designated by the municipality, which need not 
be in premises operated by the Province of Ontario for court purposes. 


The court office shall be in the location designated by the municipality. 


4. Despite anything else in this Act, the municipality shall not without the Attorney General's written 
consent, obtained in advance, assign to a person other than its own employee a function that the 
agreement gives to the municipality. 


(2) Repealed: 2017, c. 34, Sch. 35, s. 22. 


[S.O. 1998, c. 4, s. 1(2); S.O. 2002, c. 17, Sch. C, s. 23(10); S.O. 2006, c. 21, Sch. C, s. 131(21); S.O. 
2017, c. 34, Sch. 35, s. 22.] 

168. 

ATTORNEY GENERAL'S RIGHT TO INTERVENE — 


A transfer agreement does not affect the Attorney General's right to intervene in a proceeding and assume the role 
of prosecutor at any stage, including on appeal. 


[S.O. 1998, c. 4, s. 1(2); S.O. 2002, c. 17, Sch. C, s. 23(11).] 
169. 
MUNICIPALITY NOT CROWN AGENT — 


A municipality that acts under a transfer agreement does not do so as an agent of the Crown in right of Ontario or of 
the Attorney General. 


[S.O. 1998, c. 4, s. 1(2); S.O. 2002, c. 17, Sch. C, s. 23(12).] 
170. 


PROTECTION FROM PERSONAL LIABLITY — 


(1) No proceeding shall be commenced against any person for an act done in good faith in the performance or 
intended performance of a function under a transfer agreement or for an alleged neglect or default in the 
performance in good faith of such a function. 


(2) MUNICIPALITY NOT RELIEVED OF LIABILITY — 


Subsection (1) does not relieve a municipality of liability in respect of a tort committed by a person 
referred to in subsection (1) to which the municipality would otherwise be subject. 
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[S.O. 1998, c. 4, s. 1(2); S.O. 2002, с. 17, Sch. C, s. 23(13).] 
Revocation or suspension of agreement 


171. 


ORDER FOR COMPLIANCE — 


(1) When a transfer agreement is in effect, the Attorney General may make an order directing the municipality 
to comply with the agreement within a specified time. 


(2) REVOCATION OR SUSPENSION — 


The Attorney General may revoke or suspend the agreement if the municipality does not comply with 
the order within the specified time. 


(3) PROTECTION FROM PERSONAL LIABILITY — 


No proceeding for damages shall be commenced against the Attorney General or an employee of the 
Ministry of the Attorney General for anything done or omitted in good faith in connection with the 
revocation or suspension of a transfer agreement. 


[S.O. 1998, c. 4, s. 1(2); 2002, c. 17, Sch. C, s. 23(14, 15).] 
172. 


REVIEW COMMITTEE — 


A transfer agreement may provide for a review committee whose composition and functions are determined by 
regulation. 


[S.O. 1998, c. 4, s. 1(2); S.O. 2002, c. 17, Sch. C, s. 23(16).] 
173. 


TRANSITION, PART III PROCEEDINGS — 


(1) Unless a transfer agreement provides otherwise, the agreement applies in respect of a proceeding 
commenced under Part IIl regardless of when the proceeding was commenced, subject to subsection (2). 


(2) EXCEPTION — 


If either of the following applies with respect to a proceeding, the trial and disposition, including 
sentencing, shall be conducted as if there were no agreement: 


1. The trial is scheduled to begin within 60 days after the day on which the agreement begins applying to 
the proceeding. 


2. The trial began before the day the agreement begins applying to the proceeding, but the disposition, 
including sentencing, is not complete on that day. 


[S.O. 1998, c. 4, s. 1(2); S.O. 2002, c. 17, Sch. C, s. 23(17); S.O. 2017, c. 34, Sch. 35, s. 23.] 
174. 
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REGULATIONS RE AGREEMENTS — 


The Attorney General may, by regulation, 


174.1 


impose obligations in connection with a transfer agreement on a person who is not a party to the 
agreement; 


provide that fines governed by a transfer agreement may, for a transitional period after its effective date, be 
paid to the Minister of Finance; 


determine the composition and functions of a review committee for the purposes of section 172; 


provide for the effective implementation of transfer agreements. 


[S.O. 1998, c. 4, s. 1(2); S.O. 2002, c. 17, Sch. C, s. 23(18-20).] 


MUNICIPAL POWERS — 


(1) 
(2) 


A municipality has power to enter into and to perform a transfer agreement. 
EMPLOYEES AND OTHERS — 


The functions given to a municipality by a transfer agreement or by an agreement under subsection (3) 
or (7) may be performed, 


(a) by the municipality's employees; 


(b) by a combination of the municipality's employees and the employees of another municipality, if the 
municipalities have an agreement under subsection (3) or (7); or 


(c) by any other person, with the Attorney General's consent, as described in subsection 175 (2). 
JOINT PERFORMANCE AGREEMENT BETWEEN MUNICIPALITES — 


A municipality that has entered into a transfer agreement may enter into an agreement with one or 
more other municipalities for the joint performance, by a joint board of management or otherwise, of 
the functions given to the first municipality by the transfer agreement. 


ATTORNEY GENERAL'S CONSENT — 


The joint performance agreement requires the Attorney General's written consent, obtained in 
advance. 


EXTRA-TERRITORIAL EFFECT — 


The power to perform an agreement under subsection (3) may be exercised in an area outside the 
municipality's territorial limits if that area forms part of the area specified in the agreement. 


INTERMUNICIPAL AGREEMENTS — 


Municipalities may enter into and perform intermunicipal agreements to implement a transfer 
agreement. 


FURTHER AGREEMENTS — 
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A municipality that has entered into a transfer agreement may enter into an agreement with one or 
more municipalities for the performance by the other municipality or municipalities of any of the 
functions given to the first municipality by the transfer agreement and the municipalities have the power 
to enter into and perform the agreement under this subsection. 


(8) CONSENT — 


An agreement entered into under subsection (7) requires the Attorney General's written consent. 


(9) EXTRA-TERRITORIAL EFFECT — 


The power to perform an agreement under subsection (7) may be exercised in an area outside the 
municipality's territorial limits. 


[S.O. 2002, c. 17, Sch. C, s. 23(21).] 
175. 


DELEGATION — 


(1) Subject to subsection (2), a municipality has power to assign to any person a function that a transfer 
agreement gives to the municipality. 


(2) ATTORNEY GENERAL'S CONSENT — 


An assignment to a person other than the municipality's employee requires the Attorney General's 
written consent, obtained in advance. 


(3) Repealed: 2002, c. 17, Sch. C, s. 23(23). 


[S.O. 1998, c. 4, s. 1(2); S.O. 2002, c. 17, Sch. C, s. 23(22).] 
176. 


GROUP OF MUNICIPALITIES — 


A transfer agreement may also be made with two or more municipalities, and in that case sections 162 to 175 apply 
with necessary modifications. 


[S.O. 1998, c. 4, s. 1(2); S.O. 2002, c. 17, Sch. C, s. 23(24).] 
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ONTARIO REVIEW BOARD OVERVIEW 


The Ontario Review Board is established pursuant to s. 672.38 of the Criminal Code.’ The Board was established 
for the purpose of making or reviewing dispositions in respect of persons who have been declared not criminally 
responsible for unfit to stand trial. Where a court does not make a disposition order, the Board has jurisdiction 
pursuant to s. 672.47 to make the disposition. Section 672.54 of the Criminal Code provides: 
When a court or Review Board makes a disposition under subsection 672.45(2), section 672.47, subsection 672.64(3) or 
section 672.83 or 672.84, it shall, taking into account the safety of the public, which is the paramount consideration, the 
mental condition of the accused, the reintegration of the accused into society and the other needs of the accused, make 
one of the following dispositions that is necessary and appropriate in the circumstances: 


(a) where a verdict of not criminally responsible on account of mental disorder has been rendered in respect of the 
accused and, in the opinion of the court or Review Board, the accused is not a significant threat to the safety of 
the public, by order, direct that the accused be discharged absolutely; 


(b) by order, direct that the accused be discharged subject to such conditions as the court or Review Board considers 
appropriate; or 


(c) by order, direct that the accused be detained in custody in a hospital, subject to such conditions as the court or 
Review Board considers appropriate. 


The Criminal Code contains a comprehensive scheme for the manner in which dispositions for persons who are 
under the jurisdiction of the Ontario Review Board should be dealt with (see ss. 672.38 to 672.95). Rules of 
Procedure have been established by the Board for the orderly disposition of proceedings before them. Counsel who 
appear before the Ontario Review Board must acquaint themselves with these Rules of Procedure. Annotations in 
respect of the Criminal Proceedings Rules can be applied by analogy to those rules. 


Footnote(s) 


1  R.S.C. 1985, с. C-46. 
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General Principle 


These Rules shall be liberally construed to secure the just, most expeditious and least expensive determination of 
every matter before the Review Board. 


2. 
Definitions 


“adjournment” refers to a situation where the presiding Chairperson orders that a hearing is to continue on another 
date. 


“annual hearing" refers to a review of an accused's Disposition as set out in s. 672.81 of the Criminal Code. 


"hearing" includes "initial hearings", "annual hearings", and any other hearing held pursuant to the provisions of Part 
XX.1 of the Criminal Code of Canada. 


"hospital" refers, in addition to the definition of “hospital” in section 672.1 of the Criminal Code, to a single 
designated facility in which the accused is detained or to which the accused is required to report from time to time 
as a term in a Disposition. 


"initial hearing" refers to an accused's first hearing before the Review Board. 


"Registrar" refers to the individual, appointed by the Chairperson, who is responsible for the production and 
distribution of all Dispositions and Reasons. 


"re-schedule" refers to the process of, on the consent of all parties and with the Chairperson's approval, setting a 
new date for a hearing without the necessity of an application being made to a quorum of the Review Board. 


Footnote(s) 


1 ©King’s Printer for Ontario. Reproduced with permission. 
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Matters Not Provided for in these Rules 


3. 


Where any matter of procedure is not provided for by these Rules, the Chairperson of the Review Board or the 
presiding Alternate Chairperson shall determine the procedure to be followed. 


Footnote(s) 


1 © King’s Printer for Ontario. Reproduced with permission. 
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Practice Directions 


4. 


A practice direction, notice or guide for proceedings before the Review Board shall be signed by the Chairperson of 
the Review Board and published in the Ontario Reports. 


Footnote(s) 


1 © King’s Printer for Ontario. Reproduced with permission. 
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Effect of Non-Compliance 


5. 


A failure to comply with these Rules is an irregularity and does not render a hearing, or a step, document or order in 
a hearing a nullity, or the Review Board, 


(1) may grant all necessary amendments or other relief, on such terms as are just, to secure the just 
determination of the real matters in dispute; and 


(2) only where and as necessary in the interests of justice, may set aside the proceeding or a step, document 
or order in the proceeding in whole or in part. 


Footnote(s) 


1 © King’s Printer for Ontario. Reproduced with permission. 
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Language 

6. 

All procedures are to be in French and/or English. 

6.1 

Subject to this Rule, evidence or submissions may be presented in English and/or French. 
6.2 


The Board may conduct a hearing or a part of it in French where a request is made: 
(a) by the accused; 
(b) by any other party; or 


[(c)] by a person seeking party status at the time the application for party status is made. 
6.3 


Where a hearing or a part of it is to be conducted in French, the Notice of Hearing shall specify in English and 
French that the hearing is to be so conducted. 


6.4 

Where a written submission or written evidence is provided in either English or French, the Review Board may 
order any person presenting such written submission or written evidence to provide it in the other language if the 
Review Board considers it necessary for the fair disposition of the matter. 


6.5 


A party requesting that a hearing be conducted in French shall notify the Review Board within seven days of the 
issuance of the Notice of Hearing. 


Footnote(s) 
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1 © King’s Printer for Ontario. Reproduced with permission. 
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7. 


In the computation of time under these Rules or an order, except where a contrary intention appears, 


(1) where there is a reference to a number of days between two events, they shall be counted by excluding the 
day on which the first event happens and including the day on which the second event happens, even if 
they are described as clear days or the words "at least" are used; 


(2) where a period of less than seven days is prescribed, statutory holidays shall not be counted; 


(3) where the time for doing an act under these Rules expires on a holiday, the act may be done on the next 
day that is not a holiday; and 


(4) service of a document, other than an originating process, made after 4 p.m. or at any time on a holiday 
shall be deemed to have been made on the next day that is not a holiday. 


7.1 


Where a time of day is mentioned in these Rules or in any document in a proceeding, the time referred to shall be 
taken as the time observed locally. 


7.2 


The Chairperson of the Review Board or the presiding Alternate Chairperson may by order extend or abridge any 
time prescribed by these rules or an order, on such terms as are just. 


7.3 


A motion for an order extending time may be made before or after the expiration of the time prescribed. 


Footnote(s) 


1 ©King’s Printer for Ontario. Reproduced with permission. 
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Motions 


Any matter which arises either prior to or at a hearing which requires a decision or order of the Review Board, other 
than a Disposition, shall be brought before the Review Board by Notice of Motion. 


8.1 


A Notice of Motion shall be in writing and shall 


(a) contain the decision or order sought, the grounds upon which the motion is made, and an indication of any 
oral or other evidence sought to be presented; 


(b) be accompanied by an affidavit setting out a clear and concise statement of the relevant facts, and the 
documents which will be relied upon and may be made exhibits; 


(c) be accompanied by any other relevant documents that may support the motion; and 


(d) indicate that the date for the hearing of the motion will be fixed by the Review Board. 
8.2 


The party bringing the motion shall file a copy of the Notice of Motion with the Review Board and serve it on all 
other parties to the proceeding. 


8.3 


If the Review Board decides that the motion will be heard, the Review Board shall issue a Notice of Hearing of 
Motion to all other parties to the hearing at least five days before the motion is scheduled to be heard. 


8.4 
A person who wishes to respond to the Notice of Motion, or to reply to a response, may file and serve, at any time 
before the motion is scheduled to be heard, a written response or reply, an indication of any oral evidence sought to 


be presented, and any document which may support the response or reply. 


8.5 


Раде 2012 
Motions 


The Review Board, in hearing a motion, may permit oral or other evidence in addition to the supporting documents 
accompanying the notice, response or reply. 


8.6 


Despite this Rule, a Notice of Motion may be given orally at a hearing and shall be disposed of in accordance with 
such procedures as the Chairperson or Alternate Chairperson may order. 
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9. 


Where a party, other than the accused, receives Notice of Hearing or motion and does not intend to attend, that 
party shall give the Review Board written notice not less than three days prior to the date on which that hearing was 
scheduled or return date of hearing. 
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Time and Place of Hearing 


10. 


The Chairperson of the Review Board shall determine the date, time and place of all hearings and/or motions. 
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11. 


Where the constitutional validity or constitutional applicability of a provision of the Criminal Code is being 
challenged by a party, that party shall provide notice of this intention to all parties, the Attorney General of Canada, 
the Attorney General of Ontario, and the Review Board no less than fifteen working days before an “annual” hearing 
and without delay before any “other” hearing. The notice shall state concisely the section which is said to be 
unconstitutional or ultra vires, a brief statement of the argument to be made, and the citation of any cases which are 
relied upon for support of the argument. 


12. 


Where the constitutional rights and freedoms of an accused are alleged by any party to have been violated and a 
remedy is being sought, that party shall provide notice of its intention to make such argument to all parties and the 
Review Board no less than 15 working days before an “annual” hearing and without delay before any “other” 
hearing. The notice shall state concisely the nature of the alleged violation and remedy sought, a brief statement of 
the argument to be made, and the citation of any cases which are relied upon for support of the argument. 
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Transfer Requests from One Hospital to Another 


13. 


In any hearing at which it will be submitted by any party that the accused should be transferred to another hospital, 
either to which the accused is to report to or be detained at, that party shall provide notice of its intention to all 
parties as well as the person in charge of the prospective receiving hospital no less than four weeks prior to an 
“annual” hearing and without delay before any “other” hearing. 


14. 
In the case of an “initial” hearing held pursuant to subsections 672.47(1) and 672.47(3) of the Criminal Code, where 
an accused is not detained at or reporting to a hospital, and a party will be advocating that the accused report to a 


hospital, notice of that fact shall be sent to the Review Board and the prospective receiving hospital if one is 
identified. 
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Unfit Accused 


15. 
Where an unfit accused appears before the Review Board two years or more after the verdict of unfit to stand trial, 


the Crown shall inform the Review Board as to whether or not the accused has been returned to court for a 
determination as to whether sufficient evidence can be adduced at the time to put the accused on trial. 
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Expert Evidence, Documents and Authorities to be relied upon 


16. 


Any party intending to rely upon decisions of any court or of the Review Board or any other tribunal, shall provide to 
every other party any such cases or decisions regardless of whether they are reported. 


17. 


Any party intending to introduce other documentary material before the Review Board, not referred to in Rule 16, 
shall provide a copy of that material to the Review Board no less than 15 working days prior to the commencement 
of an annual hearing or as soon as practicable following receipt of the hospital report. 


18. 


Where a party intends to rely upon written material that is greater than 25 pages in length it shall provide 8 copies to 
the Review Board 15 days prior to an annual hearing and as soon as practicable prior to any other hearing. 


19. 


Hospital reports should be received by the Review Board three weeks prior to an annual hearing and, where 
applicable, as soon as practicable prior to any other hearing. Where the report is, of necessity, provided within the 
second week prior to an annual hearing eight copies should be sent to the Review Board for distribution. Updates 
arising within one week prior to an annual hearing should be provided orally at the hearing. 


20. 


Any party intending to rely upon the evidence of an expert witness, apart from the staff of the hospital or other 
facility at which the accused is detained or to which he or she reports, shall serve notice of this intention upon the 
other parties to the hearing, and to the Review Board. Notice shall be served, in the case of an annual hearing, no 
later than 15 working days prior to the date scheduled for the hearing or as soon practicable after receipt of the 
hospital report. Notice shall be served as soon as practicable prior to any other hearing. 


21. 


Any party wishing to examine or cross-examine the author of a report or disposition information must take all 
available steps to ensure that the witness will be present at the hearing 
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Review Board Files 


22. 


Any party or counsel for a party, may, upon application to the Chairperson, attend at the offices of the Review 
Board to examine an accused's file and have copies made at their expense. Where it is not practical for a party or 
counsel to attend the offices of the Review Board to examine an accused's file, application may be made to the 
Chairperson for a list of the documents contained in the file to be provided to the party and for copies to be made 
and sent to the party or counsel at the expense of the requesting party. 
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Counsel 


23. 


For the purpose of initial hearings held pursuant to s. 672.47, the Review Board shall consider counsel of record on 
the information or indictment to be counsel for the accused before the Review Board. 


24. 


Counsel should, if not retained by the accused for the hearing mentioned in the Notice of Hearing, without delay, 
advise the Review Board of this fact, in writing. Counsel should indicate to the Review Board as soon as practicable 
whether s/he will seek to be appointed as counsel for the accused. 


25. 


In the case of an accused not represented by counsel, the Notice of Hearing shall advise the accused of his or her 
right to apply under the Ontario Legal Aid Plan for funding to obtain counsel. 


26. 


Where the Review Board does not receive confirmation that an accused (who is reporting to or detained in a 
hospital) has retained counsel, the Review Board shall notify the Area Director of the Ontario Legal Aid Plan and 
the Patient Advocate of the Psychiatric Patient Advocate Office at the relevant hospital four weeks prior to an 
“annual” hearing and seven working days prior to any “other” hearing in order to ensure that the accused is 
apprised of his right to counsel and Legal Aid. 


27. 
It is mandatory that an accused be represented by counsel where the accused is unfit to stand trial or whenever 


interests of justice so require. Where such an accused has not been granted legal aid, counsel should notify the 
Review Board so that the issue of the appointment of counsel may be considered prior to the time of the hearing. 
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28. 


If counsel for a party has reasonable grounds to believe the hearing related to the accused will take more than two 
hours or will be unusually complex, counsel shall advise the Review Board as soon as practicable. 
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Pre-hearing Conferences 


29. 
Where the Review Board receives notice that a hearing is expected to take longer than two hours or that the 


hearing may be unusually complex, the Review Board may request the parties to participate in a pre-hearing 
conference to in order to determine the issues and the appropriate amount of time required for the hearing. 
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Rescheduling of Hearings 


30. 


Where a party has obtained the written consent of all other parties, and the rescheduling is one which may be 
lawfully granted, the Chairperson may reschedule a hearing. 
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Early Reviews 


31. 


Where a hospital requests an early review an up-dated hospital report should be received prior to the hearing. 
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Adjournment Requests 


32. 


Where a party requests an adjournment of a hearing or motion and all parties do not consent to the adjournment, 
the issue shall be considered and determined by the Review Board at the outset of the scheduled hearing. 


33. 


Any party seeking an adjournment shall serve every other party with a Notice of Motion and file a Notice of Motion 
with the Review Board, along with any materials in support, not less than three weeks prior to an “annual” hearing 
and without delay prior to any other hearing. Where a hospital report is received by the parties less than 15 days 
prior to the scheduled date of an annual hearing, the Notice of Motion for adjournment shall be served and filed as 
soon as practicable following receipt of the hospital report. 
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Witness Fees 


34. 


The Review Board is not responsible for the payment of any costs, witness fees, or disbursements which may arise 
from the preparation of any report or attendance at hearings before the Review Board. 
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Dispositions and Reasons 


35. 


The registrar shall issue Dispositions and Reasons as two separate documents. 
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Appeals 


36. 


Where counsel for a party appeals against a Disposition of the Review Board a copy of the Notice of Appeal shall 
be served upon the Review Board. 


The Honourable Douglas H. Carruthers, Q.C., Chairperson 


Ontario Review Board 
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Courts 
* Supreme Court of Canada http://www.scc-csc.gc.ca/ EF 
@SCC_eng 
* Court of Appeal for Ontario http;/www.ontariocourts.on.ca/coa/en/ UT 
(QONCA en 


e Superior Court of Justice hfip//www.ontariocourts.ca/scj/en/ ER 
@SCJOntario_en 
* Ontario Court of Justice http;//www.ontariocourts.ca/ocj/ ET 
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* Ontario Review Board http;/www.orb.on.ca/scripts/en/ Ut 
* Ontario Court addresses http//www.attorneygeneral.jus.gov.on.ca/english/courts/Court _Addresses/L* 


Decisions 
*  Lexis Advance Quicklaw https://advance.lexis.com/canada/ UT 
* Supreme Court of Canada decisions híips:;/scc-csc.lexum.com/scc-csc/scr/en/nav date.do p? 
* Court of Appeal for Ontario Recent Decisions http;/www.ontariocourts.ca/decisions index/en/ Lt 
* Court decisions from across Canada http://www. canlii.org С 


Legislation 
e Statutes and Regulations http://laws-lois.justice.gc.ca/eng/index.html ET 
* Criminal Code of Canada http;/www.laws-lois.justice.gc.ca/eng/acts/C-46/index.html EF 
* Youth Criminal Justice Act http;/www.laws-lois.justice.gc.ca/eng/acts/Y-1.5/index.html LT 
* Charter of Rights and Freedoms http:;//laws-lois.justice.gc.ca/eng/Const/page-15.html LT 


Key Government Offices 
* Parliament htto:/Avww.parl.ca/ Г 
* Ministry of the Attorney General for Ontario http;/www.attorneygeneral.jus.gov.on.ca/ UT 
* Department of Justice htto://www. justice. gc.ca/ С 


Lawyers' Organizations 


* Law Society of Ontario https:;/Iso.ca/ UT 
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* Ontario Bar Association http:/www.oba.org С 
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